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UNITED STATESDISTRICT COURT
DISTRICT OF CONNECTICUT

MICHAEL ROBERTS, and

ANNETTE ROBERTS,
Plaintiffs,

No. 3:13-cv-00435 (SRU)

V.

LIBERTY MUTUAL FIRE
INSURANCE CO.,
Defendant.

RULING ON MOTION FOR SUMMARY JUDGMENT

Michael and Annette Roberts sued their nesuLiberty Mutual Fire Insurance Co.
(“Liberty Mutual”), after LibertyMutual denied coverage for tldeterioration otheir concrete
basement walls. The Robertses allege (1) tHagrty Mutual breached its insurance contract
with them by denying coverage; (2) that Libevtytual breached the implied covenant of good
faith and fair dealing by baselessly denyingerage; and (3) that Liberty Mutual committed
unfair and deceptive practices proscribed lBy@onnecticut Unfair Insurance Practices Act
(“CUIPA”) and the Connecticut Unfair Tradedetices Act (“CUTPA”). Liberty Mutual has
moved for summary judgment, pripaily arguing that the damagethe walls is excluded from
coverage under the insurance policy. Because lledacthere is a genuine dispute of material
fact with regard to whether the damage ®whalls is covered underdfpolicy, | deny Liberty
Mutual’s motion for summary judgment with resperthe Robertses’ breach of contract claim.
At the same time, because the Robertses hav&oetn that Liberty Mutual’s coverage position
was unreasonable or taken in bad faith, | graamitbtion for summary judgment with respect to
the Robertses’ claims for breach of the imghle®venant of good faith and fair dealing and

violation of CUTPA/CUIPA.
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Standard of Review

Summary judgment is appropriate when the mecmonstrates that “there is no genuine
dispute as to any material fact and the movaeantigled to judgment as matter of law.” Fed. R.
Civ. P. 56(a). When ruling on a summary judgnrmantion, the court must “view the evidence in
the light most favorable to theon-moving party and draw all reasbit&inferences in its favor.”
Sologub v. City of New YQrR02 F.3d 175, 178 (2d Cir. 200@)drich v. Randolph Ctrl. Sch.
Dist., 963 F.2d 520, 523 (2d Cir. 1992) (court is requliiee“resolve all arbiguities and draw all
inferences in favor of the nonmoving party”"yhe burden of showing that no genuine factual
dispute exists rests upon the moving parGatlton v. Mystic Transp202 F.3d 129, 133 (2d
Cir. 2000). When a motion for summary judgrmes properly supported by documentary and
testimonial evidence, however, the nonmovingypaay not rest upon the mere allegations or
denials of the pleadings, but must present cieffit evidence supportingiposition “to require a
jury or judge to resolve the partiesfféring versions of ta truth at trial.”’Anderson v. Liberty
Lobby, 477 U.S. 242, 249 (1986J0lon v. Coughlin58 F.3d 865, 872 (2d Cir. 1995).

“The trial court’s function at this stage isitentify issues to beied, not decide them,”
Graham v. Long Island R.R. C&30 F.3d 34, 38 (2d Cir. 2000), and so “[o]nly when no
reasonable trier of fact couldhfi in favor of the non-moving parshould summary judgment be
granted.”"White v. ABCO Eng’g Corp221 F.3d 293, 300 (2d Cir. 2000). Summary judgment
therefore is improper “[w]hen reasonable pess@pplying the properdal standards, could
differ . . . on the basis of the evidence presentgdldgul 202 F.3d at 178. Nevertheless,

the mere existence of some allegeddattispute between the parties will not

defeat an otherwise properly supigal motion for summary judgment; the

requirement is that there be no genuine issueatérialfact. . . . Only disputes

over facts that might affect the outcerof the suit under éhgoverning law will
properly preclude the entry of summary judgment.



Anderson477 U.S. at 247-48.

“[A] complete failure of poof concerning an essentiaéeient of the nonmoving party’s
case necessarily renders all other facts imnadféand in such circumstances, there is “no
genuine issue as to any material faelotex Corp. v. Catretd77 U.S. 317, 322-23 (1986);
accord Goenaga v. March of Dimes Birth Defects Fouhtl.F.3d 14, 18 (2d Cir. 1995)
(movant’s burden satisfied if it can point to @psence of evidence to support an essential
element of nonmoving party’s claim). To presarigenuine” issue of ntarial fact and avoid
summary judgment, the record masintain contradictory evidentsuch that a reasonable jury

could return a verdict for the non-moving partriderson477 U.S. at 248.

. Background

| begin with a general ovemiv of the problem of crunting foundations in northeastern
Connecticut, and then turn to the specific backgd of this case. The description of the broader
problem is for informational purposes onlydadoes not provide grounds upon which | rely in

ruling on the motion for summary judgment.

A. Concrete deterioration imortheastern Connecticut

The present lawsuit is one of a series o&san this district in which Connecticut
homeowners have brought claims against theuriers related to thaeterioration of their
concrete basement wali§ee, e.gAlexander v. Gen. Ins. Co. of Ar:16-cv-00059 (SRU);
Roberge v. Amica Mut. Ins. C8:15-cv-01262 (WWE)Kim v. State Farm Fire & Cas. Co.

3:14-cv-01150 (VLB)Belz v. Peerless Ins. C&:13-cv-01315 (VAB)Bacewicz v. NGM Ins.

11n addition to the federal lawssj the state “judicial districif Tolland presently has over forty
such cases pendingSee Roy v. Liberty Mut. Fire Ins. C8017 Conn. Super. LEXIS 506, at *1
n.1 (Conn. Super. Ct. Feb. 22, 2017).



Co,, 3:08-cv-01530 (JCH). The plaintiffs in those caaksllege that theibasement walls have
failed structurally due to cracking, crumbling, and bulging caused by a chemical reaction within
the concreteSee, e.gBelz Compl., Doc. No. 1, at 3. They adshat the reaction will continue
to impair the stability of the basementlisaintil the walls—and thaouse that they support—
entirely collapseSee, e.gKim, Compl., Doc. No. 1, at 3. The defendants in the cases all have
denied coverage under the insurance polieied,generally disputidat the walls have
“collapsed.”See, e.gBelz Answer, Doc. No. 46, at Kim, Answer, Doc. No. 45, at 8.

According to news reporfshomeowners in northeasteroi@ecticut began to alert state
officials about crumbling basements as early as 288d.isa W. Foderaro & Kristin Hussey,
Financial Relief Eludes Connecticut Hooneners with Crumbling Foundationhl.Y. Times,
Nov. 14, 2016, https://www.nytimes.com/2016M3/hyregion/finanal-relief-eludes-
connecticut-homeowners-with-crumbling-foundas.html. The problem apparently came to
widespread attention after it w#he subject of an investigatiby Hartford’s NBC affiliate in
2015.1d. To date, more than 400 complaint®abdeteriorating foundations have been
submitted to Connecticut’s Department afrfSumer Protection, and as many as 34,000 homes
across dozens of towns ultimately may be affedted.

In 2016, the State of Connecticut commos&d a scientific q@ort that found the
deterioration was “caused, at least in part, by a naturally existimgrahipresent in the concrete
mix used to pour the foundations.” Conn. Dep’t of Consumer RReport on Deteriorating

Concrete in Residential FoundatiohgDec. 30, 2016) (“DCP Rep.”). That mix included stone

2 | make mention of materials outside the recamty “to establish that the matters had been
publicly asserted,” not for the truth of the conte®®eStaehr v. Hartford Fin. Servs. Grh47
F.3d 406, 425 (2d Cir. 2008).



aggregate taken from Becker’s Quarry, which was used in concrete by the J.J. Mottes Concrete
Company (“J.J. Mottes”) of Stafford Springs between approximately 1983 and @(4t67.

Becker’'s Quarry sits in “a vein of rockahcontains significaramounts of pyrrhotite” (R&S), a
mineral that the state investigation found td'‘®d@ecessary factor ithhe chemical reaction

leading to the deterioratiasf the concrete foundationdd. at 8.

Pyrrhotite is a “highly reactive” mineral that looks similar toifgy(fool’s gold), but
“degrades much more rapidly than pyrite.” A. Brian Hawkkrsgineering Impliations of the
Oxidation of Pyritein A. Brian Hawkinsmplications of Pyrite Oxidation for Engineering
Worksl, 2—4 (2014). In the presenckoxygen and water, pyrrhotiteidizes, producing various
forms of rust such as goethite and limonae well as sulfuric acid. Kay Wille & Rui Zhong,
Investigating the Deterioration of Basent Walls Made of Concrete in @I016), App’x D to
DCP Rep., at 52; Josée Duchesne & Benoit Foumeaterioration of Concrete by the Oxidation
of Sulphide Materia in the Aggregater J. Civil Eng’g & Architecture 922, 930 (2013). The
sulfuric acid then “reacts with the solid of tbement paste” to form “secondary minerals that
cause expansion” such as gypsum, ettringite, and thaumasite. Wille & Zloqng,at 52;
Duchesne & Fourniesupra at 930. The products of pyrrhatibxidation “are expansive” and,
according to the state’s scientific investiga, “might ultimately lead to the premature

deterioration of the concreteundation[s].” Wille & Zhongsuprg at 52.

B. The present litigation

Sometime in the spring or summer of 2012¢hiel and Annette Roberts noticed that a
series of horizontal and ver#l cracks had appeared in theasement’s concrete walBee
Michael Roberts Depo. (Apr. 14, 2016), Ex. K tochbRule 56(a)l Statement, Doc. No. 74-11,

at 24; Annette Roberts Depo. (Apr. 14, 2016), BR.to Mem. Opp’n Mot. Summ. J., Doc. No.



78-4, at 6. When the Robertses consulted a Imgildontractor, Dean Soucy, he told them that
“the walls were deteriorating” and neededtreplaced. Michael Roberts Depo., Doc. No. 74-
11, at 33; Annette Roberts Depo., Doc. No. 78-4, at 11.

On December 14, 2012, the Robertses iteplaa claim under their homeowners’
insurance policy to Liberty Mutual, igh has insured their house since 28Qbcal Rule 56(a)1
Statement, Doc. No. 74, at 1-2bkrty Mutual sent an enginedichael Berry, to inspect the
house on January 3, 2018. at 3. Berry reported that, desgitarious deficiencies,” the walls
“remain[ed] plumb and mostly water resistarmtrid he concluded that the cracks were caused by
a lack of “adequate reinforcing bars” in thenceete. Berry Rep. (Jan. 4, 2013), Ex. G to Local
Rule 56(a)1 Statement, Doc. No. 74-7, d@Berry suggested thedRertses “careful[ly]
monitor[]” the cracks usg calibration stripsld. If the cracks grew by more than one-eighth of
an inch, he “recommend[ed] foundatiopa& using carbon fiber wall strapsd.

After Berry’s inspection, Liberty Mutual wte to the Robertsekenying their claim on
the basis that the cracks were “due to faatigstruction” and therefore excluded by the policy.

Denial Letter (Jan. 10, 2013), Ex. H to Locall&kb6(a)l Statement, Doc. No. 74-8, at 1. In

3 Liberty Mutual suggests thatig not liable because the Robestédid not insure their property
with Liberty [Mutual] until . . . 2007,” whereas thejlege that “a substantial impairment to the
structural integrity of their ls#ment walls occurred ‘at some point’ between 1990 and July of
2012.” Mem. Supp. Mot. Summ. J., Doc. No. 732 afor “long-tail” losses such as “gradual
contamination,” however, Connecticut applies the “continuougédritheory,” which holds that
“whenever the claimant was exposed to the cauigeahjury, was injured in fact, or the injury
became manifest, . . . any of th[o]se events trigige applicable insurance policy in force at the
time of the event.See Travelers Cas. & Sur. Co. of Am. v. Neth. Ins.31@ Conn. 714, 753
n.32 (2012)R.T. Vanderbilt Co. v. Hartfd Accident & Indem. Cp171 Conn. App. 61, 118
(2017);United Techs. Corp. v. Am. Home Assurance F. Supp. 128, 152-53 (D. Conn.
1997). Here, the concrete deterioration “becameif@st” in 2012, within the period of Liberty
Mutual’s coverageSee Neth. Ins. Ca312 Conn. at 753 n.32.
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Coverage A, the policy providesathLiberty Mutual “insure[s] agnst risk of direct [physical]
loss to property,” but adds that LibeMutual “do[es] not insure” for loss:
1. Involving collapse, other than psovided in Additional Coverage 8;
2. Caused by: . ..
e. Any of the following:
(1) Wear and tear, marring, deterioration;
(2) Inherent vice, latent flsct, mechanical breakdown;
(3) Smog, rust or other corrosion, mold, wet or dry rot; . . . [or]

(6) Settling, shrinking, bulging or pansion, including resultant cracking
of pavements, patios, foundations, walllsors, roofs, or ceilings . . . .

Liberty Pol'y, Ex. A to LocaRule 56(a)l Statement, Dddo. 74-1, at 12. In addition, under
“Exclusions,” Liberty Mutual provides thataiso “do[es] not insure for loss” caused by:
c. Faulty, inadequate, or defective: . ..

(2) Design, specifications, workmanship, repair, construction, renovation,
remodeling, grading, compaction; [or]

(3) Materials used in repair, congttion, renovation, or remodeling . . . .
Id. at 14. For both of the above sections, “anyuamy loss to property. .. not excluded or
excepted in th[e] policy is coveredd. at 12, 14.

In Additional Coverage 8, the policy furthemovides that Liberty Mutual “insure[s] for
direct physical loss to coveredoperty involving collapse of a builth or any part of a building
caused only by one or more of”:

b. Hidden decay; . . .

f. Use of defective material or it®ds in construction, remodeling or
renovation.

Loss to af] . . . foundation, [or] retaining liva . . is not included under items b. . .
. and f. unless the loss is a diredui¢ of the collapsef a building.



Collapse does not incledsettling, cracking, shrinkg, bulging, or expansion.

Id. at 11, 29. Liberty Mutual cite@overage A and the Exclusions in its coverage denial letter,
but not the Additional Gverage for Collaps&eeDenial Letter, Doc. No. 74-8, at 1-2.

The Robertses claim that the loss to thegement walls is covered as a “collapSzé
Compl., Doc. No. 1, at 4. Theygue that the cracks are calibg pyrrhotite oxidation; that
“[t]here is no known scientific or engineering thed or process which is effective in reversing
the deterioration”; and that “[i]t is only a question of time until the basement walls of the
Roberts[es] home will fall in due to thetexior pressure from the surrounding solitl” at 3. As
a result, they assert that “tbasement walls [have] suffered a substantial impairment to their
structural integrity,” bringing them within the meaning of “collapse” when undefined in an
insurance policy under Connecticut lad.

The Robertses initiated the present laivagainst Liberty Mutual on April 2, 2013.
Compl., Doc. No. 1, at 1. They alleged thaberity Mutual breached ¢hinsurance contract by
denying coverage notwithstanding #heditional Coverage for Collapskl. at 4. They also
claimed that Liberty Mutual’s conduct breachbd implied covenant of good faith and fair
dealing, and violatd CUTPA/CUIPAId. at 5, 7, 10.

Liberty Mutual moved to dismiss on July 2013, Doc. No. 13, and | denied the motion
on December 16, 2013. Doc. No. 25. The parties then engaged in discovery, after which Liberty
Mutual moved for summary judgment on June 16, 2016. Doc. No. 72. The Robertses opposed
the motion on October 8, 2016, Doc. No. 78, and albaurof insurers witim the Travelers group
filed an amicus brief on November 7, 2016.cDNo. 86. | held a hearing on November 10,

2016, and took Liberty Mutual'siotion under advisemefiDoc. No. 88.

41 also requested thte parties and amicus provide sugpental briefing on whether | should
certify questions of state law to the Connectisupreme Court. The parties and amicus filed

8



[1. Discussion

Liberty Mutual has moved for summary judgmt on the grounds that (i) “the [p]olicy
does not provide coverage for the plaintiffs’icid (ii) Liberty Mutual “evaluated and denied
the plaintiffs’ claim on its own miés,” and (iii) the Robertse$allegations of ageneral business
practice of denying ‘concrete decay’ claims and @rtip Mutual’s] participation in an insurance
industry-wide conspiracy regardj its denial of their claim va no factual basis.” Mem. Supp.
Mot. Summ. J., Doc. No. 73, at 8. Liberty Mutsdirst basis for summary judgment responds to
the Robertses’ breach of cordralaim; the second, to the breach of the implied covenant of
good faith and fair dealing claim; ancetthird, to the CUTPA/CUIPA claim.

The insured bears the burdensbbwing that a loss is cawa under an insurance policy,
but “the insurer bears the burdeinshowing that an exclusiompplies to exempt it from covering
a claim.”MBIA Inc. v. Fed. Ins. Cp652 F.3d 152, 158 (2d Cir. 2011) (applying Connecticut
law). If there are no genuine issues of materiet, fluen the question whedr coverage exists “is
appropriately decided on a tran for summary judgmentMiddlesex Ins. Co. v. Mar®99 F.
Supp. 2d 439, 445 (D. Conn. 2010).

Under Connecticut law, “construction of antract of insurance presents a question of
law for the court.’Lexington Ins. Co. v. Lexington Healthcare G&l1 Conn. 29, 37 (2014).
“The determinative question is tirgent of the parties, that ishat coverage the . . . insured

expected to receive and what the insurer wasdwide, as disclosed liie provisions of the

their respective briefs on December 5, 28&eDocs. 91-93. | ultimately concluded that there
were “several Connecticut state court casespplicable to the legauestion[s] raised,” and
that “sufficient precedents exist[ed] for neemake a prediction dfow the [Connecticut
Supreme Court] wouldecide the questionSee Goodlett v. KalisheR23 F.3d 32, 37 n.4 (2d
Cir. 2000);Karagozian v. Luxottica N. Apr2016 WL 2944149, at *4 (D. Conn. May 20, 2016).
Therefore, | did not certify questis to the state’highest court.
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policy.” Conn. Ins. Guar. Ass’n v. DrowB14 Conn. 161, 187-88 (2014) (internal brackets
omitted). In construing the policy, | must give words “their natural and ordinary meaning,”
often by “look[ing] to the dictnary definition of the term.Lexington Healthcare Grp311

Conn. at 42 n.8. When the contract’s terms “atithout violence, suscéiple of two equally
reasonable interpretations,” however, “that whwsh sustain the claim and cover the loss must,
in preference, be adoptedd. at 188 (internal brackets omitted). In other words, “because the
insurance company drafted theipg)” any ambiguity is “resolved in favor of the insured.”
Lexington Healthcare Grp311 Conn. at 3@rown, 314 Conn. at 188. Therefore, | must
construe ambiguous language docordance with the reasonable expectations of the insured
when he [or she] entered into the contrabrdwn, 314 Conn. at 188 ravelers Cas. & Sur. Co.
v. Neth. Ins. C9.312 Conn. 714, 740 (2014).

“[W]hether an insurance policy is ambiguousimatter of law for the court to decide.”
Travelers Cas. & Sur. Co. v. Neth. Ins. (12 Conn. 714, 740 (2014). “Cent is often central
to the way in which policy language is apglieand “the same langga may be found both
ambiguous and unambiguous as applied to different fdasihgton Healthcare Grp311
Conn. at 41-42. Hence, the language of arramse policy “must be construed in the
circumstances of a particular case, aadnot be found to be ambiguous or unambiguous in the
abstract” Id. at 42 (internal quotation marks omittedihe mere fact that the parties “advance
different interpretations” of phrases in a pglfdoes not necessitateconclusion that the
language is ambiguousJrown, 314 Conn. at 188. But where each party “has a reasonable but
different interpretation of the phrases supportedibifonaries and case ldwthat indicates that

“the phrases are ambiguous” and “minstconstrued against the insurd€dras v. Liberty Ins.
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Corp., 33 F. Supp. 3d 110, 115 (D. Conn. 20ED)O Corp. v. Newark Ins. CaB78 F. Supp.

366, 372 (D. Conn. 1995).

A. Count I: Breach of contract

As an initial matter, the parties contest wiegtthe policy covers the alleged damage at
all. Liberty Mutual contends #t the damage to the basemenatls is excluded under provisions
that deny coverage forde “[claused by . . . [w]ear and teararring, [or] deterioration, . . .
[iinherent vice, latent defedior] mechanical breakdown, . [or] [s]ettling, shrinking, bulging
or expansion, including resultacracking, of . . . foundationsfowalls.” Liberty Pol'y, Doc.

No. 74-1, at 12seeMem. Supp. Mot. Summ. J., Doc. No. 73, at 10. Nor is the damage covered
as a “collapse,” Liberty Mutual argues, becatike ‘collapse’ provisbin excludes coverage for
loss to a foundation or retaining wall unless the loss is a direct result of the collapse of the
building.” Mem. Supp. Mot. Summ. J., DocoN73, at 10 (discussing Liberty Pol'y, Doc. No.
74-1, at 11). That provision also provides that “[c]ollapse does not include settling, cracking,
shrinking, bulging or expansion.” Libg Pol'y, Doc. No. 74-1, at 11.

The Robertses respond that the terms “fotindaand “retaining wall” are ambiguous,
and that the basement walls are covered @pthe building. Mem. Opp’n Mot. Summ. J.,

Doc. No. 78, at 9, 16. Because the walls hawnljsubstantially structurally impaired”—and
the policy does not define “collapse”—thelisdnave “collapseduinder Connecticut lawd. at
6—8 (citingBeach v. Middlesex Mut. Assurance @5 Conn. 246, 252 (1987)). The Robertses

thus assert that a reasolejury could find that couage exists under the polidgl. at 4.
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1. Is there a “genuine dispute” with regard to whether the Robertses’ basement walls
have “collapsed”?

Although Liberty Mutual focuses on the “fourtaa or retaining wi' exclusion, the
Robertses sensibly argue that the logically pyisestion is “whether th@sured building or any
part of the insured building has ‘collapsedd’ at 6. If the basement Wsare not in a state of
“collapse,” then | need not decide if any collaps®ild be excluded as part of a “retaining wall”
or “foundation.” Hence, | begin wittvhether the Robertses’ waliave collapsed. First, | must
consider the meaning of “colla@” in the insurance policy. €h, | must decide whether a

reasonable jury could find that the damage to thésvialls within the defiition of “collapse.”

a. How is “collapse” defined?

The Robertses’ insurance policy doed define the term “collapse.” Beach v.
Middlesex Mutual Assurance C@05 Conn. 246 (1987), the Connecticut Supreme Court held
that the term “collapse” ia homeowners’ insurance polisyhen otherwise undefined, was
“sufficiently ambiguous to include coverage &my substantial impairment of the structural
integrity of a building.”ld. at 252. ThéBeachCourt specifically rejected the insurer’s contention
that “collapse’ . . . unambiguously conterafds a sudden and complete falling in of a
structure,” but did not further @iee the standard of “substartienpairment of [] structural
integrity.” I1d. at 250, 252. The parties here dispute Whethe Robertses’ basement walls have
suffered a “substantial impairment” that constitutes a “collag®ee’idat 252.

To clarify the meaning of “substantial impaient of [] structural integrity,” | first
consider the origins of “collapse” coverage. a recent Eighth Circuit opinion explained,
“[hlistorically, fire insurancepolicies provided that coverages extinguished by a building’s
collapse. With the advent of all-risk policiéssurers began adding spfexprovisions excluding

collapse losses and then, in some policies, covering some or all such losses by special
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endorsement.KAAPA Ethanol v. Affiliated FM Ins. G&60 F.3d 299, 303 (8th Cir. 2011).
Yet—as the Second Circuit observed as lagg as 1977—"the expression ‘collapse of
buildings or any part theof[,]’ in terms of insurance coverags a coat of varied colors,” and
“[tlhe question of what constitutes a collapse is largely one of de@ee.Bailey v. Hartford
Fire Ins. Co, 565 F.2d 826, 830 (2d Cir. 1977). As a resNer since policebegan including
“collapse” provisions, “courts have disagreed Vieethe collapse of structure requires proof
of a ‘falling in . . . loss of shape, [or] reduanti to flattened form arubble’ (the ‘rubble-on-the-
ground’ standard), or only proof of damage timatterially impaired thetructure’s ‘substantial
integrity’ (the ‘material-impairment’ standard}XAAPA Ethanqgl660 F.3d at 305 (comparing
Century Mutual Insurance Co. v. Roya69 Ala. 372 (1959), witdenkins v. U.S. Fire
Insurance Cq.185 Kan. 665 (1959)).

In Beach Connecticut adopted the material-impamnhstandard, which “has . . . become
the majority view.”See id Courts favoring the material-impaent standard have reasoned that
the term “collapse” is, at the velyast, ambiguous, and may readupnde read to mean either
“a catastrophic breakdown” or merely “a brdatn or loss of structural strengthBeach 205

Conn. at 251. “Because it is the insurance complaaityhas drafted the terms of the insurance

5 In fact, both readings haveund etymological bases. The verbltapse” first “appeared in the
English language . . . [ijn 1755,” as an entry in Samuel JohnBactisnary. See GEICO v.
DeJames256 Md. 717, 722 (1970). “Collapse” did not fear[] as a noun [until] the first part
of the nineteenth century,” and until the lateeteenth century, theoun “was found principally
in the vocabulary of physiology and medicin8ée idWhereas the verb “collapse” has been
defined as “to break down completely” or ‘tave in,” the noun has “a somewhat different
connotation: ‘a breakdown . . . in strength™giving way, etc., througlexternal pressure or
loss of rigidity or support.id. at 721-23 (comparing definitions\Mebster’s Third

International Dictionary(1941) to those in th@xford English Dictionary1933)). Insurers, by
arguing (for example) that a wall that “merehlacked and bulged” has not “collapseld], . . .
would have [courts] apply to the noun the more restrictive connotation usually ascribed to the
verb. Th[at] is the root of the ambiguity . . Sée idat 723.
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policy, any ambiguity contained tregn is traditionally construed amst the insurer and in favor
of insurance coverageS & S Tobacco & Candy Co. v. Greater N.Y. Mut. Ins, £ Conn.

313, 320 (1992). Hence, courts haemcluded that “if the [inser] intended that the word
‘collapse’ should be ascribed the abstract dictionary definition” of catastrophic breakdown, “it
should have so statedSee Travelers Fire Ins. Co. v. Whaly2 F.2d 288, 290-91 (10th Cir.
1959). Having failed to do so, the insurer cannot compléaen courts tredthe term ‘collapse’

... [as] ambiguous” and “construgf] in favor of the insured.'See Ercolani v. Excelsior Ins.
Co, 830 F.2d 31, 34 (3d Cir. 1987) (discussiipaley.

But even among states that have adopted the material-impairment standard, courts further
divide with regard to the definition of “substél impairment.” “[SJome courts applying the
[material impairment] standard . . . have ruleat @ structure must be in ‘imminent danger’ of
falling to the ground, or must beaidoned or taken out of servitefore a material impairment
will constitute a collapse 3ee KAAPA Ethano660 F.3d at 305. “Imminent,” in that context,
“means collapse is ‘likely to pgpen without delay; impending threatening,” and requires a
showing of more than substantial impairmeid.’at 306 (quotingdcean Winds Council of Co-
Owners v. Auto-Owner Ins. G&50 S.C. 268 (2002)). “Courts have required proof of
imminence because that requirement . . . ‘avbath the absurdity of requiring an insured to
wait for a seriously damaged building to fall ahd improper extension of coverage’ that would
convert the policy ‘into a maintenance agreemeid.”{quotingDoheny W. Homeowners’ Ass’'n
v. Am. Guar. & Liab. Ins. Cp60 Cal. App. 4th 400 (1997)). Abdonment, in turn, has been
treated as “relevant to whether a ‘collapsecurred,” but fewer courts have deemed it
“necessary or essential to a finding of collapse dhgttucture be taken out of service or rendered

uninhabitable.’See idat 307.
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In the present case, Liberty Mutual favorsoaistruction of “collaps’ that incorporates
“some sort of imminence requirementf. KAAPA Ethangl660 F.3d at 306. It points for
support toQueen Anne Park Homeowners Ass’n v. State Farm Fire & Casualtg&bWash.
2d 485 (2015) (Queen Anng, in which the Washington Sugme Court (on certification from
the Ninth Circuit) held that “'substantial impairment’ of ‘structural integrity’ means an
impairment so severe as to materially impamudding’s ability to remain upright”—that is, an
impairment “that renders all or partthie building unfit for its function or unsafeSee idat
492. Several other courts have treated “ui&@l impairment” in a similar manné6ee, e.g.
Campbell v. Norfolk & Dedham Mut. Fire Ins. C682 A.2d 933, 936 (R.l. 1996) (per curiam)
(loss of portion of basement wall was a “colldgsecause it “eventually render[ed] th[e] home
uninhabitable”)DeJames256 Md. at 721 (engineer testifidtht basement wall was “unsafe,”
that “its condition was beyond any reasonable umag’that “it could ‘no longer usefully sustain
a load”); Rogers v. Md. Cas. Cd52 lowa 1096, 1099 (1961) (deince showed “bulging and
buckling of the basement walls” rendered the hsu$msic structure ...materially impaired,”
and that “it was dangeus to occupy it”).

Connecticut state and federal courts, howesansistently have declined to follow the
reasoning oQueen Annand like casesSee, e.gMetsack v. Liberty MuFire Ins. Co, 2017
WL 706599, at *6 (D. Conn. Feb. 21, 2017) (Bryant,Bélz v. Peerless Ins. C&204 F. Supp.
3d 457, 464 (D. Conn. 2016) (Bolden, Ryayy v. Liberty Mut. Fire Ins. Co2017 Conn. Super.
LEXIS 506, at *14—*17 (Conn. Super. Ct. Feb. 22, 2QCHbb, J.). My colleague, U.S. District

111

Judge Vanessa L. Bryant recently observed@uegen Anne requirement that a “substantial

6 Although the decisions of “couris other jurisdictions . .[are] not binding” on me or the
Connecticut state courts, | may consider thethéoextent that | regard them as “persuasive.”
See New London Cnty. Mut. Ins. Co. v. ZagHeth Conn. App. 160, 166—67 (2013).
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impairment . . . materially impair a buildirgyability to remain upright” conflicts witBeachs
holding that “a collapse could occur ‘even though no actual canmingeurred and the structure
was not rendered completely uninhabitabléMétsack 2017 WL 706599, at *6 (quotinQueen
Anne 183 Wn. 2d at 49Beach 205 Conn. at 252). So too, Judge Susan Quinn Cobb of the
Connecticut SuperidCourt observed th&ueen Anns requirements appear “different, and
more limited, than our Supreme Court’s ldeadefinition of collapse set forth Beach” Roy,
2017 Conn. Super. LEXIS 506, at *16. Where@siéen Anneequires that i building be unfit
for its function and unsafeBeachs “definition of ‘collapse’ . . . includesany substantial
impairment of the structural integrity of theilding,” and “does not mguire that the home be
uninhabitable.ld. at *15—*16 (quotingBeach 205 Conn. at 252) (emphasisRny).

The facts irBeachalso indicate that thQueen Annstandard is inapposite. The
Beaches’ “house never actually caved in,” and fitaéntiffs continued in occupancy during the
period . . . [of] needed structural repai8&ach 205 Conn. at 24&ccord Rogers252 lowa at
1099 (“[T]he[] walls had not complely fallen down.”). “Despiteéhe nonoccurrence of a sudden
catastrophe,” however, “the trial referee heand found credible theggémony of a number of
witnesses that the hous@uld have caved in had the plaffg not acted to repair the damatje
Beach 205 Conn. at 248-49 (emphasis addaddprd DeJame®56 Md. at 721 (“While it is
quite apparent that but for the wooden suppdnes wall might have fallen in, it did not.”);
Rogers 252 lowa at 1099 (“[T]he entire north basemeatl was in danger of falling in.”). The
trial judge added that “th@findation failed structurally, andd] function . . . had become
materially impaired, constituting a cqige.” 205 Conn. at 249. On appeal, Beachcourt
affirmed the lower court’s “flinding], as a mer of fact, that the plaintiffs had proven

[substantial] impairment of their hous&ee idat 253.
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| interpretBeachto require that a “collapse”—in tHerm of “substantieimpairment of
[] structural integrity"—be prove by evidence that a buildirfgrould have caved in had the
plaintiffs not acted toepair the damageSee idat 249. That standambmports with the
reasoning of the cases on whiBeachrelied, which held that tlapse was proven where “but
for . .. wooden supports, the wall might have fallen in, [but] it did not,” or where the “basement
wall was in danger of falling in.DeJames256 Md. at 721Rogers 252 lowa at 109%ee
Beach 205 Conn. at 252 (citinQe JamesndRoger3. It also “achieves an appropriate middle
ground that avoids either eviscerating catastroptnverage of collapsey effectively nullifying
the faulty workmanship and settling exclusiorS8ee KAAPA Ethanob60 F.3d at 306. Insurers
will not escape paying for “catastrophic collajs$esimply because insureds mitigate their
losses by conducting emergency repairs, but at the siane, they also will “not . . . [become]
liable for run-of-the-mill basememiall leakage and shifting problems$fawes v. Germantown
Mut. Ins. Co, 103 Wis. 2d 524, 543 (1981).

Of course, the requirement that a bunfg“would have caved in” should not be
interpreted so strictly as to eviscerslhe material-impairment standard Beach the plaintiffs
“continued in occupancy during . . . repdiend “the house never actually caved i8€e205
Conn. at 248accord De Jame56 Md. at 721Rogers 252 lowa at 1099. In contrast@ueen
Anne at the time of the repairs Beach the impairment may not yet have been “so severe as to
materially impair [the] building’s ability to remain uprighCf. Queen Annel83 Wash. 2d. at
492. Yet the Connecticut Supreme Candicated it was sufficient thaeVentuallythe house

would have fallen into the cellaf.See Beag205 Conn. at 249 (emphasis added);ord

" To require that the plaintiffs wait for the heus be in immediatdanger of collapse also
would conflict withBeachs policy rationale. The ConnectitSupreme Court noted that
“[rlequiring the insured to awa#n actual collapse would not gride economically wasteful, but
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Campbel)] 682 A.2d at 936 (“collapse” covers la#sa portion of a “basement wall that
eventuallyrenders th[e] home uninhigdible” (emphasis added)).

My reading ofBeachalso aligns with a Second Cirtdiecision addressing similar issues
under New York law. IDalton v. Harleysville Worcester Mutual Insurance (57 F.3d 88
(2d Cir. 2009), the Second Circeibnsidered a nearly identicabiimrance policy in the context of
the state courts’ conflicting definitions of “collag’ The plaintiffs in that case owned a building
that was “so severely damaged by hidden decayhbdilew York City Department of Buildings
issued a notice to vacate&ee idat 89. After their insurer denied their claim, the plaintiffs sued
for breach of the policy, alleging that the binlgl had “collapse[d]” as a result of “hidden
decay.”See id(other alterations omitted). The district court granted summary judgment for the
insurer, “holding that the damage to the [pliis]’ building came within the policy’s express
exclusion of ‘bulging,” and imny event did not come withthe concept of ‘collapse’ under
New York law, which . . . [was] triggered only by ‘total or near total destructi@e# idat 89.

The Second Circuit reversed. As an initialttes it held that the district court had
misread the plaintiffs’ expert pert as referring to “bulgingas the defect constituting the
collapse,” when the report also “observed ‘crumipland deteriorated [mortpints]” that led to
“structural failure.”See idat 91. More importantly, the Second¢liit held that the district court
erred in construing collapse only‘tappl[y] . . . to total or neatotal destruction of the property,”
and to exclude damage that rendadalilding “merely structurally unsoundSee idat 90. No
decisions of the New York Court of Appeals wegiarely on point, butvo Appellate Division

opinions contradictorily defined “collapse” to mean “total or rdestruction,” in one case, and

would also conflict with the insured’s conttaal and common law duty to mitigate damages.”
Beach v. Middlesex Mut. Assurance @85 Conn. 246, 253 n.2 (1987).
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“substantial impairmenaf [] structural intgrity,” in anotherSee idat 91 (comparin@raffeo v.
U.S. Fidelity & Guaranty C20 A.D.2d 643 (2d Dep’'t 1964) wifRoyal Indem. Co. v.
Grunberg 155 A.D.2d 187 (3d Dep’t 1990)). Becauselift]state of the law in New York with
respect to the meaning of the te'sullapse’ . . . [was] a confliadf Appellate Division rulings,”
the Second Circuit concluded that the “policy [was] ambigu[ous]” andhust be construed “in
favor of the insured.See idat 92-93 (internal quotation markmitted). The court “therefore
reject[ed] the district aart’s ruling that . . . coverage forlpse cover[ed] only a total or near-
total destruction and not a substantial impairment of the integrity of the buildtng.”

The insurer irDalton urged that “New York law reqre[d] . . . that the condition [of
collapse] arise suddenlySee idat 92. The Second Circuitsdigreed. “The policy at issue
expressly provide[d] coverage for collapsesed by ‘hidden decay’ and ‘hidden insect or
vermin damage,” the Second Circuit reasoriddat 93. “By their very nature, hidden decay and
hidden insect or vermin damage occur ${oand not as a suddelestructive force.ld. Thus,
even if New York state court des@dns “should be read to meamtlthe term ‘collapse,’ without
further explanation, require[d] a sudden desivectorce,” the Second @iuit held “that [was]
surely not the case where the policy in quedtiefine[d] collapse in a manner which expressly
include[d] conditions that occur only slowlyid. Notably, the Robertses’ policy here contains
identical coverage for “collapse afbuilding or any part of a builth caused . . . by . . . [h]idden
decay [or] [h]idden insect or vermin damag®€eLiberty Pol'y, Doc. No. 74-1, at 11. And
Connecticut courts, unlike those in New York, kifly disavow any implication that “the term
‘collapse,” without furtheexplanation, requiressaudden destructive forceSee Dalton577

F.3d at 92¢f. Beach205 Conn. at 252.
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Although Dalton was not a decision of a Connecticourt, the insurance policy in
Dalton appears identical in all relevant respecttinsurance policy in the present case, and
the Connecticut Supreme Court has statedsthett a policy “does not unambiguously limit [the
insurer’s] liability to a'collapse’ of a suddenna catastrophic natureSee Beac205 Conn. at
252. Therefore, followingalton andBeach | hold that—in the absence of a contrary policy
definitiorf—a building has “collapsed” by suffering autsstantial impairmentf [] structural
integrity” if it “would have cavedn had the plaintiffs natcted to repair the damag&ee
Beach 205 Conn. at 249. Evidence tlabuilding was “unfit for itfunction or unsafe” would,
of course, be highly probative thée structure “would have cavedhad the plaintiffs not acted
to repair the damageCf. Queen Anngl83 Wash. 2d. at 49Bgeach 205 Conn. at 249. But the
latter could perhaps also be shown by evidehata portion of the building “eventually [would
be] render[ed] . . . uninhabitable” or “was in dangkfalling in,” even if it was not at that very
moment “unfit for its function.’Compare Campbelb82 A.2d at 93GandRogers 252 lowa at
1099,with Queen Annel83 Wash. 2d at 492.

b. Could a reasonable jury find that theliertses basement walls have suffered a
“substantial impairment of [] structural integrity”?

UnderBeach whether a building has suffered a “substd impairment of] structural

integrity” is “a question . . of fact, not one of law.Metsack 2017 WL 706599, at *6

8 The insurer can always “litrits risk to actual and conhgte collapse to the ground” by

including narrower defiitions in the policy401 Fourth Street v. Investors Ins. C823 A.2d

177, 179 (Pa. Super. Ct. 2003). The Connecticut Supreme C&eaahnspecifically “invited . .

. insurance compan([ies] to define thenécollapse,” and some have done See Jermiola v.
Hartford Cas. Ins. C9.2017 WL 1258778, at *8 (Conn. Super. Ct. Mar. 2, 2017) (discussing
Beach 205 Conn. at 251). Where the insurer has chosen to remain subject to “the more liberal
common law definition ofcollapse,” howeversee id. “it is not the trial court’s responsibility

to rewrite the policy to protect the insure401 Fourth Street823 A.2d at 179. “Particularly

with this much warning, the insurer is capableinambiguously limiting collapse coverage if it
wishes to do so.Schray v. Fireman’s Fund Ins. Cd02 F. Supp. 2d 1212, 1218 (D. Or. 2005).
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(discussingBeach 205 Conn. at 253%ee also Be]204 F. Supp. 3d at 464 (Because “there is a
material dispute as to whethtee damage amounts to a ‘colleps. ., the question of whether
the damage was covered under the ‘collapsavisions of the isurance policy cannot
appropriately be resolved aetsummary judgment stage arbsld be left for the jury.”)Roy,
2017 Conn. Super. LEXIS 506, at *17—*18 (“[W]hether there has been ‘any substantial
impairment of the structural integrity’ of the pi&iff's home . . . is an issue of disputed fact,
about which the parties’ experts disagree. Bectuséssue involves a gemsa issue of material
fact, it must be decided by the jury.g¢ccordChafin ex rel. Estate of Bradley v. Farmers &
Mechanics Mut. Ins. Co. of W. Y232 W. Va. 245, 252 (2013) (peuriam) (holding that
whether “substantial impairmeat [] structural integrity” ocurred “is a genuine issue of
material fact that must be decided by a’jurin other words, the “definition of collapse
annunciated ilBeach. . . render[s] the issue one for the jury to deci@eé Jermiola v. Hartford
Cas. Ins. Cq.2017 WL 1258778, at *7 (Conn. Super. Ct. Mar. 2, 2017). Hence, | may grant
Liberty Mutual’s motion for summary judgment tire issue of “collapse” only if “no reasonable
trier of fact could find irfavor” of the RobertseSee White221 F.3d at 300.

As evidence of “substantial impairment,’etRobertses have offered a report by their
engineering expert, Davi@randpré, in which he oped that “the concrete basement walls were
substantially impaired” because “[t]he crackimgldulging of the walls suggests that portions of
the concrete basement wallgdrstructurally failed.” Grandpré Rep. (June 6, 2014), Ex. BB to
Mem. Opp’n Mot. Summ. J., Doc. No. 78-24a5. In Grandpré’s view'the severity of
deterioration of the concrete basement wiadld compromised the structural integrity and
advanced to a point where the concrete basewslig would no longer be competent to perform

their intended function of supporting theigl of the floors, walls, and roofld. at 5. At his
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deposition, Grandpré further statedtttth[e] bad aggregate . . . Ny eventually get worse, . . .
to a point it's unsafe to live in the housayid that “th[e] concrete is doomed to falbée
Grandpré Depo. (Aug. 5, 2014), Ex. | to Local Rule 56(a)1 Statement, Doc. No. 74-9, at 13.
Grandpré concluded that “the only viable . .tiacis to remove the deteriorated concrete
basement walls and replace thehGrandpré Rep., Doc. No. 78-2, at 5.

Conversely, Liberty Mutual’s engineeriegpert, Michael J. Berry, examined the
Robertses’ walls and conclud#uit “[d]espite cracks and ssing anchor bolts, the foundation
walls remain plumb and mostly water resistaBerry Rep., Doc. No. 74-7, at 2. Berry believed
that the cracks occurre@tause “[the foundation wall wasnstructed without adequate
reinforcing bars,” and that the “[c]racks initidtevhen the excavation backfill was placed against
the exterior of the foundation wall prior ¢@nstruction of thérst floor framing and
diaphragm.’ld. Liberty Mutual’s petrographic expeftlick Scaglione, conceded that the
concrete’s “moderate to severe. cracking distress” was “due tioe oxidation of iron sulfide
minerals (i.e., primarily pyrrhotite E€S) present within the aggregatarticles,” but he disputed
that the deterioration could nbé stopped. Scaglione Rep. (Jan. 6, 2015), Ex. L to Local Rule
56(a)l Statement, Doc. No. 74-12, at 6—7. Scaglogreed that “for tk cracking distress to
have reached the observed levels, a long éxposure to an exterior source of water is
necessary.ld. at 8. “Although it is not possible to revetbe deterioration odlistress related to
the oxidation of iron sulfide minerals,” he concluded, “the disttassbe arrested by cutting off

the source of exterior water to the concrele.’at 9.

° The Robertses’ building contractor, Deasu€y—who has seen “[ajbably at least 100”
basements with the same problem—also statedhi was “not aware of anything that [had]

been successful in arresting the process,” anchthéba[d]n’t seen aop yet that anybody [was]
able to [repair].” Soucy Depo. (Aug. 5, 2014), Ex. O to Local Rule 56(a)1 Statement, Doc. No.
74-15, at 15, 26.
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In short, “the parties’ gperts disagree” with regatd the cause, severity, and
redressability of the damage to the Robertses’ basement @GalRoy, 2017 Conn. Super.

LEXIS 506, at *17. The Robertses have introducedexnad that would permit a jury to find that
their basement walls are irreversibly detetimgto the point that they have “structurally
failed,” Grandpré Rep., Doc. No. 78-2, at 4bfinging the damage within an ordinary
layperson’s understandirg the term “collapse.SeeKristin Hussey & Lisa W. FoderartVith
Connecticut Foundations Crumblingy,our Home Is Now Worthlegsd\.Y. Times, June 7, 2016,
https://www.nytimes.com /2016/06/08/nyregmith-connecticut-foundeons-crumbling-your-
home-is-now-worthless.html (describing hodsenaged by crumbling foundation as “gradually
collapsing”);see also Drown314 Conn. at 162—63 (“[P]rovisionsimsurance contracts must be
construed as laymen would undargl [them] . . .."). LibertyMutual’s experts deny that the
walls are collapsing and insisitithe deterioration can be gped. “[R]easonable minds c[an] . .
. differ” with regard to the strength of the esite, and, as such, the “competing opinions of the
parties’ experts” present amggéne issue of material fatfor the jury to decide.Bryant v.
Maffucci 923 F.2d 979, 982 (2d Cir. 1990¢rmiolg 2017 WL 1258778, at *5.

Even were | to conclude that the Robestsvidence of “substantial impairment” is
rather weak—because, for example, their basémalls are bulging onlglightly, the cracks do
not appear wider than a millimeter at most, ardRlobertses have not taken any action to repair
or shore up the walls—several federal ancegtaiges in Connecticut have permitted claims
supported by similar evidence to go to a jiBge, e.gMetsack 2017 WL 706599, at *1 (“The
Metsacks’ expert, David Grandpié.E., opined . . . that ‘the seitg of deterioration of the
concrete basement walls compromised the[irjcstmal integrity and wi continue to weaken

until they are no longer competdatperform their intended funot of supporting the weight of
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the floors, walls, and roof.”)Belz 204 F. Supp. 3d at 463 (“An evaluation of the basement
walls conducted by engineer David Grandpreahserves that the crang damage resulted
from chemical processes that were ‘hidden froew’ and that the damage ‘compromised the
structural integrity’ otthe Belzes’ home.”Roy, 2017 Conn. Super. LEXIS 506, at *6 (“[T]he
plaintiff's expert witness, David Grandpré, [opined] that the struatal integrity of the
plaintiff's basement walls was ‘substantially impaited . that the plaintf's basement walls are
unreliable to perform #ir intended function . . . , and tithe chemical reaction cannot be
stopped.”). At the very least, thmsases indicate that “reasonable minds c[an] . . . differ” with
regard to whether the Robertsesdnghown a “substantial impairmenBrfyant 923 F.2d at 982.
Because “reasonable persons, applying the progal $¢éandards, couldftkr in their responses
to the question . .. on the basis of the ewdgiresented,” | hold that summary judgment is
“inappropriate” with regard to wdther the walls have “collapsedblogub 202 F.3d at 178.

2. Is there a “genuine dispute” with regard to whether the damage to the Robertses’
basement walls is excluded as “[[Joss to . . . [a] foundation”?

In addition to arguing that the basement wh#se not “collapsed” atll, Liberty Mutual
contends that the policy “clearbar[s]” the Robertses’ claim&bause “the ‘collapse’ provision
excludes coverage for loss toauhdation or retaining wall unless tliss is a direct result of the
collapse of the building.” Mem. Supp. Mot. Sumin.Doc. No. 73, at 10 (citing Liberty Pol'y,
Doc. No. 74-1, at 11 (“Loss to . . . ] foundation, [m{aining wall . . . is not included . . . unless
the loss is a direct result tife collapse of a building.”)). berty Mutual aserts that the
basement walls are unambiguously “retaining \8§lipr part of the “foundation,” and so any
“loss” to those walls, “unless . . . a direct riésid the collapse of the building,” would not be

coveredSee id.The Robertses respond that thentéfoundation” is ambiguous and “could
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mean the ‘three-by-three foot piece of concrete under the basement wall’ or ‘footings’ which
support the entirstructure.”"SeeMem. Opp’n Mot. Summ. J., Doc. No. 78, at 12.

Judges of this court have “held several tinmeecent cases inwahg nearly identical
facts and policy language that the terms ‘fodiwtéa and ‘retaining wall’ are ambiguous,” and
have construed those terms against tearer under the intergtive doctrine otontra
proferentemSee Gabriel v. Liberty Mut. Fire Ins. C&No. 14-cv-01435, 2015 WL 5684063, at
*3 (D. Conn. Sept. 28, 2015) (citidacewicz 2010 WL 3023882, at *1—*4&aras, 33 F. Supp.
3d at 115-16Belz v. Peerless Ins. Cd6 F. Supp. 3d 157, 164 (D. Conn. 2014)). Liberty
Mutual “respectfully disagrees with this [c]dgrprior determinations and, in particular,
attacks the reasoning of Chief Uistrict Judge Janet C. HallBacewiczopinion on which the
other decisions partially relfseeMem. Supp. Mot. Summ. J., Doc. No. 73, at 11-13
(distinguishing the facts ifurner v. State Farm Fire & Casualty Cp614 So. 2d 1029 (Ala.
1993), which Chief Judge Hall discussedmcewicy. Liberty Mutual alsaites a series of court
decisions and dictionary definitions that suppa@rpibsition that basement walls are part of the
“foundation.” See idat 14-15.

Even if Liberty Mutual’s athorities support its prefemeconstruction of “foundation,”
however, they do not demonstrate beyond perdduethat its construction is unambiguously
correct. The Robertses, in respens Liberty Mutual's case ctians and dictionary entries,
offer citations and entries support their own position that 8ftindation’ could mean the ‘three-
by-three foot piece of concrete under the basgmvall’ or ‘footings’ which support the entire
structure.”SeeMem. Opp’n Mot. Summ. J., Doc. No. 78, at 8¢ also Metsack v. Liberty Mut.
Fire Ins. Co, 2015 WL 5797016, at *6 (D. Conn.&e30, 2015) (“[T]he ‘foundation’ and

‘footings’ could refer to different elements e below-ground masonry structure supporting the
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house, necessitating that the Pyldistinguish between the dvierms.”). “[L]anguage in a
contract is ambiguous if it susceptible to more thame reasonable interpretatiol®élz 46 F.
Supp. 3d at 163 (citingoole v. City of Waterbur266 Conn. 68, 88 (2003)). Here, all that
Liberty Mutual has shown is thdboth parties offer differing buteasonable interpretations,”
supported by judicial decisiomd secondary authoriti€See idat 164. Because “[b]oth . . .
interpretations of ‘foundatiordre reasonable . . . , it is ambiguous term” that should be
construed against the insur8ee id.

The same holds true for Liberty Mutual’s etfto demonstrate that the basement walls
are unambiguously “retaining walls that preveatth from entering the basement.” Mem. Supp.
Mot. Summ. J., Doc. No. 73, at 16 (“The purpos$a retaining wall i4o hold back earth.
Whether the wall is freestanding attached to a structure jifserves that function, it is a
retaining wall.”). The Robertsesjo@ that “[a] ‘retaining wallis most commonly understood to
be ‘a wall for holding in place a mass of earth or the like, asadhe of a terrace,” and “is not
usually thought of as part of a buildingMem. Opp’n Mot. Summ. J., Doc. No. 78, at 15
(http://dictionary.reference.com/browse/retaining+wake also MetsacR015 WL 5797016, at
*8 (“Plaintiff's definition would conform with a more colloquial understanding of the phrase
‘retaining wall’ as typically refeing to a free-standingrsicture . . . .”). Here, too, “[e]ach party
... has a reasonable but differererpretation of the phraseggported by dictionaries and case
law, so the phrases are ambiguous, and the imsaiolicy should be cotmeed against Liberty
Mutual.” See Karas33 F. Supp. 3d at 115.

Furthermore, even if the aforecitedsea erred in holdinthat “foundation” and
“retaining wall” are ambiguous terms—as Libektyitual contends, Mem. Supp. Mot. Summ. J.,

Doc. No. 73, at 10—it is not apparent that the definition of those terms would be dispositive

26



here. Construing an identical exclusion, tlhpi®@me Court of Rhode Island unanimously held
that “any losses to the upper part of pl#is' home caused by the foundation’s partial collapse
arenotamong the . . . excluded losseS€e Campbelb82 A.2d at 935-36 (emphasis added).
Thus, “to the extent that there rgeany cracked walls and unlevielors in the upper part of the
house owing to the foundation’s collapse,” Ri@ode Island court helthat “th[o]se losses

would be covered.ld. at 936. In addition, because many if not most instances of “collapse” will
originate in the foundation, to hofthsuing losses to be excludeduld “render illusory . . . the
earlier policy provision purporting tosure against the risk of ‘ltapse of a building or any part
of a building.”” Id.; see Harbour Pointe, LLC v. Harbour Landing Condo. As300 Conn. 254,
261 (2011) (“[E]very provision must be given efféat is possible to dso.”). It also would
conflict with the language of the policy in theesent case, which states that for covered
“collapses,” “anyensuing los$o property . . . not excludeor excepted in this poliag

covered’ Liberty Pol'y, Doc. No. 741, at 12 (emphasis added).

Thus, regardless of whetheetbxclusion for “[lJoss t@][] . . . foundation” excludes
damage to the foundation alone, “[nJowhere dbespolicy express a clear unambiguous intent
to exclude coverage for a catagthe that subsequently develapg of a loss that appeared, at
its inception, to fall within theubric of” loss to a foundation3ee Beach205 Conn. at 25%ee
also Yale Univ. v. Cigna Ins. C&24 F. Supp. 402, 420 (D. Conn. 2002) (descriBiegchas
“interpret[ing] an analogous eriag loss provision asontemplat[ing] coverge for a “collapse”
thatfollows consequentiallfrom excluded activity™) (quoting@each 205 Conn. at 251-52)
(emphasis irvale Univ); Bacewicz No. 3:08-cv-01530 (JCH), Ttidr., Doc. No. 175, at 517—
18 (“[T]he structure above . . . is at risk if tivalls keep deterioratinp a point [that] they

crumble or collapse.”xf. Fabozzi v. Lexington Ins. C&39 F. App’x 758, 762 (2d Cir. 2016)

27



(summary order) (“Addibnal Coverage 8 is ambiguous. . . . [N]othing in the text makes clear
whether we should prefer the reading, ‘We indarecollapse only if it is caused by one of the
following,” or ‘We insure for collapse only if is caused by one of the following, to the

exclusion of all other causes.”Jherefore, | conclude that theskes to the Robertses’ basement

walls are not excluded from coverage as a matter of law. Whether the Robertses have proved that
their walls suffered a “substantial impairment o$tfjuctural integrity” remains a matter for the

jury to decideMetsack 2017 WL 706599, at *6 (citinBeach 205 Conn. at 253).

B. Count II: Breach of the implied covenant of good faith and fair dealing

“Every contract imposes upon each party gy di good faith and fair dealing in its
performance and its enforcement/arner v. Konover210 Conn. 150, 154 (1989). To prove a
beach of the implied covenant of good faith &éiddealing, a plaintf must show that the
“defendant act[ed] in bad faith to impede thaipliff's right to receive his or her reasonably
expected benefits under the contraBElz 46 F. Supp. 3d at 164-65 (citibg La Concha of
Hartford v. Aetna Life Ins. Cp269 Conn. 424, 433 (2004)). “[B]ecause the covenant of good
faith and fair dealing only requires that neither p&ota contract do anythg that will injure the
right of the other to receive thenefits of the agreement, itnst implicated by conduct that
does not impair contractual right€Capstone Bldg. Corp. v. Am. Motorists Ins.,G88 Conn.
760, 795 (2013) (internal quotation marks and ditema omitted). Thus, “evidence of a mere
coverage dispute,” without more, “will not demitmage a breach of good faith and fair dealing.”
Uberti v. Lincoln Nat'l Life Ins. C9144 F. Supp. 2d 90, 104 (D. Conn. 2001). “Whether a party
has acted in bad faith isgmestion of fact . . . .Renaissance Mgmt. Co. v. Conn. Hous. Fin.

Auth, 281 Conn. 227, 240 (2007).
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Liberty Mutual argues thdft]lhe evidence and testimomgveals that this lawsuit
concerns a mere coverage dispute,” and thaRtiertses “never presented a ‘concrete decay’ or
‘collapse’ claim to Liberty [Mutual].” MemSupp. Mot. Summ. J., Doc. No. 73, at 88e idat
22-23 (“Mr. Roberts reported that he had obseoradks in his walls antthat his walls were
‘disintegrating.’ . . . There is no mention in the claim notes of [J.J.] Mottes concrete, a
progressive collapse condition, [or] other ‘concrégeay’ claims . . . .”). The Robertses respond
that “[tlhough Liberty Mutual pofesses ignorance of the caieh affecting the Robertses’
home, it has encountered the very same condeetege in [several] prior instances.” Mem.
Opp’n Mot. Summ. J., Doc. No. 78, at 26. IndeedVietsack Judge Bryant olesved that “this
is not the first ‘concrete decay’ claim in whithberty Mutual or a releed insurer within the
Liberty Mutual Group has initially denied coverage one basis . . . only tater raise arguments
that the affected structures were exigdd ‘foundation[s]’ or ‘retaining wall[s]." Metsack 2015
WL 5797016, at *8—*9 (citinddelz 46 F. Supp. 3d at 165).

The Robertses are correct that, in dagytheir claim, Liberty Mutual relied on
interpretations of the terms “collapse” and “foundatithat have been peatedly rejected by
Connecticut state and federal trial cousiee, e.gMetsack 2017 WL 706599Belz 204 F.

Supp. 3d at 464Roy, 2017 Conn. Super. LEXIS 506. Neverthsle‘[d]istrict court decisions . .

. are not precedential,” and “createmte of law binding on other courts&TSI Commc’ns v.
Shaar Fungd547 F.3d 109, 112 (2d Cir. 2008ge also Threadgill v. Armstrong World Indus.
928 F.2d 1366, 1371 (3d Cir. 1991 he doctrine ofstare decisigloes not compel one district
court judge to follow the decision of anothi® Although Liberty Mutual’s position has not
prevailed so far, it is not “unreasonable orfatse under existing insurance law,” and until such

time as those arguments are rejected by Conmnéstizppellate courtsr the Second Circuit,
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Liberty Mutual is entitled to continue making the@f. Hutchinson v. Farm Family Cas. Ins.
Co, 273 Conn. 33, 45 (2005) (defendant cannot ke tee'halve] taken [a] position in bad
faith” when “the position, although incorrect, svaot an entirely unreasonable one”).

“[1t is not bad faith for annsurer to fight liability wherpolicy coverage is unclearAm.
Nat’l Fire Ins. Co. v. Kenealyr2 F.3d 264, 271 (2d Cir. 1995). Here, despite my rejection of
Liberty Mutual’'s coverage posin, | conclude that the evidencetlre record is not sufficient
for a reasonable jury to concluttet Liberty Mutual denied ¢hRobertses’ claim in bad faith.

Therefore, I grant Liberty Mutual’s motion feummary judgment withespect to Count II.

C. Count lll: CUTPA/CUIPA

To succeed on a claim under CUTPA/CUIPAptaintiff must show that the defendant
engaged in an act prohibited by CUIPA’s sub8te provisions, and that the act proximately
caused the harm allegedB&lz 46 F. Supp. 3d at 165 (citingp@n. Gen. Stat. § 38a-816(6)). A
claim of “unfair settlement préice” requires that the plaintiffrove that “the defendant has
committed the alleged proscribed act with sufficient frequency to indicate a general business

practice.”Karas 33 F. Supp. 3d at 117. Examples of undaitlement practices “include ‘not

10 A number of judges in this district haveuhd allegations similar tinose of the Robertses
“sufficient to state a claim for breach of tb@venant of good faith and fair dealing at the
12(b)(6) stage.See Metsack v. Liberty Mut. Fire Ins. C2015 WL 5797016, at *9 (D. Conn.
Sept. 30, 2015) (Bryant, J.) (citiBelz v. Peerless Ins. Cd@6 F. Supp. 157, 164 (D. Conn.
2014) (Hall, J.)Karas v. Liberty Ins. Corp33 F. Supp. 3d 110, 116 (D. Conn. 2014)). Buton a
motion to dismiss for failure toate a claim, “the court is comifel to assume the truth of the
plaintiff's factual allegationand draw all reasonable inferences in his [or her] fa\@og v.
Columbia Univ, 831 F.3d 46, 59 (2d Cir. 2016). “The role of the court at th[at] stage of the
proceedings is not in any way to evaluate thehtas to what really happened, but merely to
determine whether the plaintiff’'s factual allegasare sufficient to allow the case to proceed.”
Id. On a motion for summary judgment, conveyséte opposing party “may not rest upon the
mere allegations or denials of [the] pleading[s], butmust set forth specific facts showing that
there is a genuine issue for triahhderson v. Liberty Lobby#77 U.S. 242, 248 (1986). In the
present case, even after extensive discovery, thefses have not “setrth specific facts” that
would permit a reasonable jury to concludat Liberty Mutual acted in bad faitBee id.
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attempting in good faith to effectuate prompt, fand equitable settlements of claims in which
liability has become reasonaldiear’ ‘with such frequency de indicate a general business
practice.”ld. at 117 n.5 (quoting Conn. Gen. Stat. §-888&(6)(F)). As withbreach of the
implied covenant of good faith and fair dealj a claim for violatiorof CUTPA/CUIPA cannot
succeed in the absence of a viatl@m for breach of contrackee Zulick v. Patrons Mut. Ins.
Co, 287 Conn. 367, 378 (2008) (“Because we haveladed that the defend#s interpretation
of the policy’s coverage limitatiowas correct, there can be no geruissue of material fact as
to whether the application tfat interpretation as a general business practice constituted
oppressive, unethical or wrsipulous conduct in violatn of the statutes.”).

The Robertses have identifisdveral other lawsuits agairisberty Mutual “alleging
similar ‘concrete decay’ claimssee Metsack?015 WL 5797016, at *10, some of which have
survived motions for summary judgme8ee, e.gMetsack v. Liberty Mut. Fire Ins. GR017
WL 706599, at *5—*6 (D. Conn. Feb. 21, 201Bglz 204 F. Supp. 3d at 464. A district court’s
denial of summary judgment does not malkability . . . reasonably clear,” howeveZf. Conn.
Gen. Stat. 8 38a-816(6)(F). Not only is suallang “not precedentidland not binding on any
other courtsee ATSI Commc’nS47 F.3d at 112, but also it dosst hold that the defendant
actuallyis liable—it merely “determin[dghat a reasonable factfindeouldfind [defendant]
liable on the claims against itCf. Koch Indus. v. Hoechst AktiengesellsghétZ F. Supp. 2d
199, 224 (S.D.N.Y. 2010) (emphasis added). Unless and until a higiterejects Liberty
Mutual’s position, the inger is entitled to continue makirig (hitherto unsuccessful) arguments
with respect to coverage, without expositsglf to liability under CUTPA/CUIPACTE. Kenealy

72 F.3d at 271Hutchinson 273 Conn. at 45.
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Here, | conclude that the existence dfastnonbinding decisions that deemed Liberty
Mutual potentially liable woulehot make it “reasonably clear’@hLiberty Mutual actually was
liable, and so could not persiga reasonable jury to findathLiberty Mutual violated
CUTPA/CUIPA!! SeeConn. Gen. Stat. § 38a-816(6)(Because the Robertses have not
introduced any other evidencedopport their CUTPA/CUIPA claim, | grant Liberty Mutual’s

motion for summary judgmentithi respect to Count Ill.

V. Conclusion

The Robertses have introduced evidence suffi¢epersuade a reasdne jury that their
basement walls have suffered a “collapse” mfttrm of a “substaral impairment of []
structural integrity.” They ha not, however, introduced eeidce sufficient to persuade a
reasonable jury that Liberty Mutual breachedithplied covenant of good faith and fair dealing
or violated CUTPA/CUIPA. Téarefore, | deny Liberty Mutua motion for summary judgment

with respect to Count I, and grantvith respect to Counts Il and IlI.

So ordered.
Dated at Bridgeport, Conneati; this 28th day of August 2017.
/s STEFAN R. UNDERHILL

Stefan R. Underhill
United States District Judge

11 Again, the existence of those decisions mighsufficient to survive a motion to dismiss,
because on such a motion the court “accept[s] as true all factual allegations contained in the
complaint and draw[s] all inferences in the plaintiff's favardsquez v. Empress Ambulance
Serv, 835 F.3d 267, 271 (2d Cir. 2016). An entirely different situation is presented by a motion
for summary judgment, where the opposing paryst set forth specifi€acts showing that

there is a genuine issue for triahhderson477 U.S. at 248.
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