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UNITED STATESDISTRICT COURT
DISTRICT OF CONNECTICUT

DAVID SANZO,
Plaintiff,

No. 3:13-cv-782 (SRU)

V.

KAREN SANZO,
Defendant.

RULING ON MOTIONSTO REMAND

Thepro-se plaintiff, David Sanzo (“the plairffi’), a citizen of Nevada, brought this
action in Connecticut Superi@ourt against the defendant,iéa Sanzo (“the defendant”), a
citizen of Florida. The defendant, also appeapirmse, subsequently removed the action to
federal court on the basié diversity jurisdiction.See Notice of Removal (doc. # 1). Now
before the court are the plé&iffis two motions to remand. For the reasons that follow, the
plaintiff's motions (docs. # 9 and # 14)e DENIED.

“The federal removal statute allows a deferida remove an action to the United States
District Court in ‘any civil action brought in a&é court of which the district courts of the
United States have original jurisdiction.Bounds v. Pine Belt Mental Health Care Res., 593
F.3d 209, 215 (2d Cir. 2010) (quoting 28 U.S.C. § 1441(a)). The party seeking removal bears
the burden of establishing federal jurisdictidgnited Food & Commercial Workers Union v.
CenterMark Props. Meriden Square, Inc., 30 F.3d 298, 301 (2d Cir. 1994).

“In general, under 28 U.S.C. 88 1332(a)}hd 1441(a), a defendant may remove to
federal court any civil action brought in state ¢aunere parties are citizens of different states
and the amount in controversy exceeds $75,6x¢lusive of interst and costs.”Am. Sandard,

Inc. v. Oakfabco, Inc., 498 F. Supp. 2d 711, 717 (S.D.N.Y. 200The Second Circuit has held

that it is a well-settled principle that “[ijt mugpear to a legal certaintiiat the claim is really
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for less than the jurisdictionamount to justify dismissalChase Manhattan Bank, N.A. v. Am.
Nat. Bank & Trust Co. of Chicago, 93 F.3d 1064, 1070 (2d Cir. 1996) (citifig Paul Mercury
Indem. Co. v. Red Cab Co., 303 U.S. 283, 288-89 (1938)).

In the first motion to remand (doc. # 9)etplaintiff does not dispute diversity of
citizenship between the parties, but claims thatamount in controversy does not meet the
jurisdictional threshold of $75,00However, in Count One of the complaint alone, the plaintiff
alleged a claim for loss of expectancy of inhegtanf an estate that, at the time of the mother’s
death, was a “multimillion dollar estate with 17 fully paid for properti€&é Complaint, Count
One 1 6. As the plaintiff is one of five heieven one fifth of this ¢ate would amount to over
$75,000. In light of the above, and based on the ditegaraised in the complaint, it is clear
that the plaintiff has alleged that the amoimntontroversy exceeds $75,000. Therefore the
defendant has met her burden for removal wisipeet to both diversitgf citizenship between
the parties and an amount in controversy exceeding $75,000.

In the second motion to remand (doc. # 1, plaintiff argues that the defendant’s
Notice of Removal was procedurally defectivedngse it was not properly filed within thirty
days of the defendant’s receqf the initial pleading and sumons pursuant to 28 U.S.C. §
1446(b). The defendant received a copthefsummons and complaint on April 22, 2013, but
the docket sheet reveals tiia¢ Notice of Removal was not formally filed until May 30, 2013,
more than thirty days lateSee Notice (doc # 8). Upon closerspection, howeveit is evident
that the Notice of Removal itself was received g/ ¢burt less than thirty days after service, but
the Clerk did not accept the petition for filingdause it was not accompanied by the appropriate
filing fee. Although the defendaldter corrected the mar, paying the fee in full, the plaintiff

argues that the failure to remit payment witthe thirty-day peod under section 1446 is



enough to render the removal petition untimely.

The removal statute provides that a noticeeofioval must be “filed” within 30 days, but
the statute does not define the term “filenlyt does it make any mention of filing feeSee 28
U.S.C. § 1446. Other federal rules and sestubhowever, supply greatguidance on the proper
relationship between “filingand “filing fees.”

Under the Federal Rules of Civil Proceelua “civil action iscommenced by filing a
complaint with the court,” Fed. R. Civ. P.&hd all other papers are “filed by deliveritigA)
to the clerk; or (B) to a judge who agreesitoept it for filing,” Fed. R. Civ. P. 5(d)(2).
Notably, Rule 5(d) also cautions ttiae “clerk must not refuse fe a paper solely because it is
not in the form prescribed by these rules or bycal rule or practice.Fed. R. Civ. P. 5(d)(4).
Filing fees, on the other handeagoverned by statute, 28 U.S.C. § 1914, which provides, in
relevant part, that the clerk “shall require” enmving party “to pay a filing fee of [a specified
amount].” 8§ 1914(a). That statute, however, pergaish district to decide for itself whether to
require pre-payment of filing feesee 8 1914(c) (“Each district aot by rule or standing order
may require advance payment of fees.”).

Our Local Rules do not squarely address Wwaethe statutory fee must be pre-paid
before a complaint or other paper will be accepted for fil®&e D. Conn. Local R. 3 and’5.

And even if our Local Rules did contain such guieement, “the districtourt has the inherent
power to decide when a departure from itsdldRules should be excused or overlooked.”
Wysokowski v. Porvene Roll A Door Co., No. CIV.A. 94-cv-1390, 1995 WL 75360, at *2

(N.D.N.Y. Feb. 22, 1995) (quotingpmlyo v. J.Lu-Rob Enters., Inc., 932 F.2d 1043, 1047 (2d

! Indeed, the only referencettee statutory filing fee madender our Local Rules is in
the context of habeas petitions, whis obviously inapplicable heré&ee D. Conn. Local R. 3(c)
(“When the petitioner or movant has sufficiémids, his or her petition for Writ of Habeas
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Cir. 1991)).

In light of the above, and given the factglacircumstances of this case, including the
defendant’ro-se status, | conclude that it is in the irgst of justice to excuse the defendant’s
initial failure to comply with the statutory filinfpe—which, in my view, isnerely a technical or
ministerial requirement. The defendant promptiyrected the error once the Clerk informed her
of the problem, and it would be unjust to remarelahbtion to state counh such a technicality
when the defendant has the right to a federahfiorfherefore, | decline to remand the action on
this basis.

In sum, the plaintiff’'s motions for ,eand (docs. # 9 and # 11) are DENIED.

It is so ordered.

Dated at Bridgeport, Connectictibhis 16th day of August 2013.

/s Stefan R. Underhill
Stefan R. Underhill
United States District Judge

Corpus or motion must be accompanied by the statutory fee.”).
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