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UNITED STATESDISTRICT COURT
DISTRICT OF CONNECTICUT

RICHARD REYNOLDS
Plaintiff, No. 3:13€v-1465(SRU)

V.

LEO ARNONE et al.,
Defendans.

MEMORANDUM OF DECISION

Richard Reynolds has spent the past twémtye years in solitary confinement.
Reynolds’ conditions of confinement are the most restrictive available in the @iocnbherison
system. As the result of state legislation directed againstReynolds has no genuine
opportunity to have his conditiomslaxed for the remainder of his life sentence. Reynolds has
moved for summary judgment on his claim that the punishmetgd out by the State of
Connecticut violates the Constitution’s protentagainst cruel and unusual punishment. For the

reasons that follow, Reynolds’ motion is granted.

I ntroduction

Reynoldscommitted a heinous crimehe murdered a law enforcement officer. Reynolds
was sentenced to deathd avaited execution for twentgne years When the death penalty was
abolished retroactively in Connecticut, Reynolds was resentenced to life wiibquddsibility
of release.

The fact thapeoplecommit inhumane crimes does not give the state the right to treat
theminhumanely. Solitary confinemenis an extremeorm of punishment with a long history in
American penal system Since itoriginsat Pennsylvania’s Eastern State Penitentiatiien

1800s, the anguish of those held in complete isoldasnbeenvell-documented.
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[V]ery few men are capable of estimating the immense amount of torture and agony
which this dreadful punishment, prolonged for years, inflicts upon the sufferers . . . .
hold this slow and daily tampering with the mysteries of the brain to be imnaddgur
worse than any torture of the body . . . because its wounds are not upon the surface, and it
extorts few cries that human ears can hear
C. Dickens, American Notes for General Circulai@3—-24 Paris, Baudry's European Library,
1842,
Today, arestimated 61,000 prisoners are hieldolitary confinemeninh American
prisons! SeeReforming Restrictive Housing: The 2018 ASCA-Liman Nationwide Survey of
Timein-Cell, Yale Law School 201&hereinafter “ASCALiman Report”)at 10> Thoseinmates
are separated from the general population and are held in their cells for tweihtyurs or
more per daySeed. at 4. An abundance of clinical literature regarding the psychiatric effects
of solitary confinement supporésnearuniversal conclusion: “The restriction of environmental
stimulation and social isolation associated with confinement in solitary are diritong: to
mental functioning.”Stuart GrassiarRsychiatric Effects of Solitary Confinemel? Wash. U.
J.L. & Pol'y 325, 354 (2006)As the mental effects of solitary confinement garner national
attention callsto abolish oreformits useareincreasingnationwide. See, e.gEditorial Board,
Solitary confinement is torture. Will the Bureau of Prisons finally stop usingVi#&h. Post,
July 15, 2017Joe Hernande2yew Jersey considers restricting the use of solitary confinement
The Phila. Tribune, June 7, 2019As"of the spring of 2018, legislation to eliminate or to limit
restrictive housing for subpopulations had been enacted in California, Colorado, Washingt

D.C., and Tennessee, and proposed in several other jurisdictions, including Connecticiiit, Hawa

Nebraska, New Jersey, New York, and VirginiASCA-Liman Report at 88.

L Also referred to as “restrictive housing”, “special housimg™.administrative segregatidn
2 That estimate excludes jails, juvenile facilities, as well as immigratidnélitary detention centersSeeASCA-
Liman Reportat 9.



Despite the growing consensus among the scientific commthaitgolitary confinement
inflicts severe harm on prisoners, a select grouppécimlcircumstancesigh security’ inmates
in Connecticutire altbut-certain to béoused in prolonged isolatidar the rest of their lives
Other than twalaily hours of recreation and two dinutebreaksto eat lunch and dinner, each
suchinmate iseffectivelycondemned tgpend the rest of his life in a ceflughlythe size of a

parkingspace

. Background

Reynolds was convicted of murder and sentenced to deat2017, he was re-
sentenced to lifen prisonwithout the possibility of releas®llowing the judicial abolition of
the death penalty in Connecticut in 20%eeMem in SuppDefs’ Mot. for Summary Judgment
(“Defs’ Mot.”) (Doc. No. 117-26) at 1Reynolds habeen confinedtNorthern Correctional
Institution (“Northern”), a level 5 maximum security priséor, the past twentyhree years.
Mem. in Supp. PI's Mot. for Summary Judgment (“PI's Mot.”) (Doc. No. 122) at 1. Pursuant to
Connecticut Gener&tatutesSection18-10b (“Section 18-10b™,Reynolds islassified as a

“specialcircumstancesigh security” inmate See idat 4. As an inmate ospecial

3 Reynoldswas convicted of murdering Waterbury Police Officer Walter Willian®ésember 1992The facts of
his case are set forth 8tate v. Reynold264Conn. 1(2003).

4 Section 1810b is a statute enacted by thennecticut legislature prior to the Connecticut Supreme Court’s
retroactive abolition of the death penaltyState v. Santiag18 Conn. 1 (2015). It states in part,

(a) The Commissioner of Correction shall place an inmate on special cianestigh security status and
house the inmate in administrative segregation until a reclassificatioagsris completed under
subsection (b) of this section, if (1) the inmate is convicted of the clésery of murder with special
circumstances committed on or after April 25, 2012, under the provisionstiohsg&8a54b in effect on or
after April 25, 2012, and sentenced tean of life imprisonment without the possibility of release, or (2)
the inmate is in the custody of the Commissioner of Correction forigalcggiony committed prior to April
25, 2012, under the provisions of section-53& in effect prior to April 252012, for which a sentence of
death is imposed in accordance with section&3maand such inmate's sentence is (A) reduced to a
sentence of life imprisonment without the possibility of release by @ cboompetent jurisdiction, or (B)
commuted to aentence of life imprisonment without the possibility of release.

Conn. Gen. Stat. 8§ 180b.



circumstances statplelivesalone in a 12 fodby 7 foot cell. SeeJoint Smt. of Undisputed
Facts (JSUF”) (Doc. No. 120)133—34. His cell is enclosed by concrete walsmnetal door,
and a threeach wide wndow. Id. Y 34, 37-38.

Reynoldss allowedout of his cell for twdifteen-minuteperiods to eat lunch and dinner.
He is allowedo take ondifteen-minute shower each dajeeDefs’ Local Rule 56(a)(1) Stmt.,
(Doc. No. 11727) 19142, 294.Heis allottedtwo hours of recreation each diay six days a
weekand two hours oiveeklyindoor gym recreationSeeRobles Decl. (Doc. No. 116} 61—
67. Reynolds may, upon request, receive visits from clergy, attorneys, or prisoalrstdic
Defs’ Mot. at 57. Other than those periods, Reynolds remains isolated with no cortact wit
anyone but the six other inmates on special circumstastatus.SeePL’s Mot. at 4;JSUF | 28.
Although he is allowed social visits with family members, no physical contachnitieer
during those visits, which occur through Plexiglass. PI's Local Rule 56(a)(1)(®mc. No.

121) 1 84. Reynolds’ conditions of confinemarg more restrictive than any other form of
incarceratioravailablewithin the State of Connecticyprison system.

Onor about October 4, 2013, Reynolds filed his origpral secomplaint challenging his
conditions of confinement. Doc. No. 1. On June 29, 2015, | granted Reynolds’ fequest
appointment of counsel. Doc. No. 52. Abaumonthlater, o0 August 25, 2015, the Coacticut
Supreme Court held that the prospective repeal of the death penalty enacteGdyrtbeticut
State Legislature in 2012 violated the statnstitution and ordered that individualsaeath
row be resentenced to life without the possibility elease.SeeState v. Santiag18 Conn. 1
(2015). Accordingly, Reynolds was resentenced on April 21, 2017. On June 29, 2017, Reynolds
filed his second amended complaint, which now serves as the operative complaintoDtc. N

1.



Reynolds has suddrmer Connecticut Department of Corrections (“DOC”)
Commissioner Leo Arnone and various prisoner officials at Nort@errectional Institution
(“Defendants”) pursuant to 42 U.S.C. § 1983. He seeks declaratory and injunctive relied] as
as damages.

The parties filed crossiotions for summary judgment on November 9, 2018. In his
motion, Reynolds contends that his conditioffend multiple constitutional protections as well
as basigrinciples of humaiecency PI's Mot. at 2—3.He seeks declaratory and injunctive
relief. 1d. at 58. Defendants argue that they are entitledualified immunitybecause theras
no clearly established law either in the U.S. Supreme Court or the Secondr€gauiling the
management of inmates death row/special circumstances.” D&fst. at1. In addition,
Defendants state that Reyndldtaims areunripe because he failed to exhaust his state habeas
courtremediegegardingSection18-10b. Id. at 2. | heldoral argument on April 18, 2018t
whichtime | took the motions under adviseme®eeDoc. No. 151. For the following reasons, |

grant Reynolds’ motion andeny the Defendantsmotion.

[1l. Standard of Review

A. Summary Judgment

Summary judgment is appropriate when the record demonstrates that “theremima g
dispute as to any material fact and the movant is entitled to judgment as a matter éiddw
R. Civ. P. 56(a)see also Anderson v. Liberty Lobby, J@Z7 U.S. 242, 256 (1986) (plaintiff
must present affirmative evidence in order to defeat a properly supported nootsommimary
judgment).

When ruling on a summary judgment motion, the court must construe the facts of record

in the light most favorable to the nonmoving party and must resolve all ambiguities aralldraw



reasonable inferences against the moving pahderson477 U.S. at 255ylatsushita Elec.

Indus. Co. v. Zenith Radio Corgl75 U.S. 574, 587 (1986)dickes v. S.H. Kress & C&98

U.S. 144, 158-59 (19703eealso Aldrich v. Randolph Cent. Sch. Di®63 F.2d 520, 523 (2d

Cir. 1992) (court is required to “resolve all ambiguities and draw all inferencegindathe
nonmoving party”). In the context of crosstions for summary judgment, teame standard is
applied. See Scholastic, Inc. v. Harrig59 F.3d 73, 81 (2d Cir. 2001). However, in deciding

each motion, the court must construe the evidence in the light most favorable to the non-moving
party. Id.

“Only when reasonable minds could not differ as to the import of the evidence is
summary judgment properBryant v. Maffucgi923 F.2d 979, 982 (2d Cir. 199%ge also
Suburban Propane v. Proctor Gas, In@53 F.2d 780, 788 (2d Cir. 1992). If the nonmoving
party submits evidence thig “merely colorable,” or is not “significantly probative,” summary
judgment may be granted\nderson477 U.S. at 249-50.

The mere existence of some alleged factual dispute between the parties véfeabaa

otherwise properly supported motion fammary judgment; the requirement is that there

be no genuine issue of material fact. As to materiality, the substantive lawentifyd
which facts are material. Only disputes over facts that might affect thenoeitf the

suit under the governing law will properly preclude the entry of summary judgment
Factual disputes that are irrelevant or unnecessary will not be counted.

Id. at 247-48. To present a “genuine” issue of material fact, there must be contradictory
evidence “such that a reasonajoigy could return a verdict for the non-moving partyd: at
248.

If the nonmoving party has failed to make a sufficient showing on an essesti@nelof
his case with respect to which he has the burden of proof at trial, then summang i éky
appropriate.CelotexCorp. v. Catrett477 U.S. 317, 322 (1986). In such a situation, “there can

be ‘no genuine issue as to any material fact,” since a complete failure otprmafrning an



essential element of the nonmoving party’s case necessarily seldether facts immaterial.”

Id. at 322—-23accord Goenaga v. March of Dimes Birth Defects Fouphtl.F.3d 14, 18 (2d Cir.

1995) (movant’s burden satisfied if he can point to an absence of evidence to support at essenti
element of nonmoving party’s claim). In short, if there is no genuine issue afahfztet,

summary judgment may enteCelotex 477 U.S. at 323.

B. Injunctive Relief

The party requesting permanent injunctive relief must demonstrate (1) thdl tbe
irreparably harmed in the absence of an injunction and (2) actual success onthe meri
Ognibene v. Parke$71 F.3d 174, 182 (2d Cir. 2012) (citation omitted). To demonstrate
irreparable harm, a plaintiff must show an “injury that is neither remote naulapee, but
actual and imminent and that cannot be remedied by an award of monetary dakmgss.”

City Daly Housing, Inc. v. Town of North Hempstehdb F.3d 144, 153 (2d Cir. 1999) (quoting
Rodriguez v. DeBuond 62 F.3d 56, 61 (2d Cir. 1998)). The standard for a permanent injunction
is essentially the same as for a preliminary injunction with the exception that téfplaust

show actual success on the merits for permanent injunctive relief rather tkelihadd of

success on the merits for preliminary injunctive rel@e Amoco Prod. Co. v. Vill. Of Gambell

480 U.S. 531, 546 n.12 (1987).

V. Discussion

A. Reynolds’ Conditions of Confinement Violate the Eighth Amendment

Reynolds taimshis conditions of confinement vid&of the Eighth AmendmentThe
Eighth Amendment prohibits the inflictiaf “cruel and unusual punishments” on those
convictel of crimes U.S. Const. amend. VIIITo prevail on his Eighth Amendmediaim,
Reynoldsmustprove“both an objective elementthat the prison officials’ transgression was
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‘sufficiently serious—and a subjective elementhat the official acted, or omitted to act, with a
‘sufficiently culpable state of mindi.e., with ‘deliberate indifference to inmate health or
safety.” Phelps v. Kapnolas308 F.3d 180, 185 (2d Cir. 2002) (quotiamer v. Brennan511
U.S. 825, 834 (1994)). A condition is objectively serious if it deprives Reynblthasic

human needs-e-g, food, clothing, shelter, medical care, and reasonable saletyuoting
Helling v. McKinney509 U.S. 25, 32 (1993)) (internal quotation marks omittédljirhately, to
establish the objectivelement of an Eight Amendment claim, a prisoner must prove that the
conditions of his confinement violate contemporary standards of deteiacy.

To meet the subjective component, Reynohdstshow that prison officials knew “of
and disregard[ed] an excessive risk to inmate health or safety,” that ihehatere “aware of
facts from which the inference could be drawn that a substantial rsgkiofis harm exist[ed],
and . . dr[e]w the inference.”ld. at 185-86 (internal citation omitted)The requisite knowledge
of risk may be inferred “from the fact that the risk of harm is obviotttope v. Pelzer536 U.S.
730, 738 (2002) (citingrarmer, 511 U.S. at 825 see alsdNalker v. Schujt717 F.3d 119, 125
(2d Cir. 2013) (quotingrook v. Wright 315 F. 3d 158, 164 (2d Cir. 2003 vidence that a risk
was ‘obvious or otherwise must have been knowndefandant’ may be sufficient for a fact
finder to conclude that the defendant was actually aware of the rik& Supreme Court has
also stated that “the Eighth Amendment prohibits punishments which, although not physical
barbarous, involve the unnecessary and wanton infliction of pain, or are grossly disprofgortiona
to the severity of the crime. Among unnecessary and wanton inflictions of pain arthticee
totally without penological justificatioh. Rhodes v. Chapmani52 U.S. 337, 346 (1981)

(internal quotatioomarksand citations omitted).



1. Objective Element

Reynolds arguethathis “inhumane” conditionsf confinement establish the objective
element of arkighth Amendment claim, noting that Hextreme social isolation offends
contemporary standards of decenclpl’'s Mot. at9. First, he states thgta]n overwhelming
body of scientific research confirms that prolonged, extreme social isolsimmronsistent with
‘evolving standards of decency.Td. at 13 see alsdtuartGrassianPsychiatric Effects of
Solitary Confinemen®2 Wash. U. J.L. & Pol'y 325, 327 (2006) (The confinement of a
“prisoner alone in a cell for all, or nearly all, of the day with minimal envirartatstimulation
and minimal opportunity for social staction—can cause severe psychiatric hajm.”

Reynolds notethat many states aseverellimiting the use of solitary confinement
Seed. at 10. For exampleldaho’s shorterm restrictive housing is capped at fifteen d&yse
ASCA-Liman Reportat69—-71. Coloradalsolimits the use of restrictive housing to fifteen
days. Id. at67—68. In North Dakota, an inmate’s average staplitary confinemenis
betweerthirty andsixty days. Id. at 72. In 2014, the Nebraska legislature adopted a law that
limits the use of solitary confinemenfeeJoAnne YoungNew Rules on Solitary Confinement
in Nebraska Prisons to Taldfect Friday Lincoln Journal Star (June 26, 2016). The Wisconsin
statelegislature also approved reforms for the use of solitary confinement, mglakiernative
punishment for behavior in general population and DOC review after 120 days inttictives
housing unit. SeeDee JHall, State Changing Solitary Confinemeétdlicy, Wisconsin Center
for Investigative Journalism (Aug. 23, 2015).

Reynolds argues that his ongoing confinement in near-total isolation poses arggious
of future harm to his mental healtBeePI's Mot. at 14. “Defendants severely limit the amount
of meaningful social interaction [Reynolds] has with other inmates Although Defendants

now allow congregate meals during lunch and dinner, th2QLBynutes allotted for meals

9



barely allow forsome very modicum of social interaction [over] eating and talkifdy.at 15
(internalcitations and quotatiomarksomitted). Reynolds is only allowed to interact with other
special circumstances inmatdd. He is unable to interact with staff in any meaningful way and
he is not allowed to hayghysical contracivith his guestsluring social visits SeePI's Local

Rule 56(a)(1) Stmt] 84

Reynolds relies on the expert testimonyof Stuart Grassigrwho describedpecial
circumstancginmates’confinement as “psychologically toxic, cruel, ineffective and
counterproductive.” Grassian Expert Report (Doc. No. 100-1) atDd.Grassian noted that an
inmate like Reynolds who @snot have a prexising mental illnessis placedat great risk of
psychiatric decompensation in solitary confinement, leading to self-harm aighsteéndencies.

Although it has bemme widely accepted that mentally ill individuals are at severe risk of

psychiatric decompensation in solitary, such decompensation is not limited to ttitose w

pre-existent mental illness. After controlling for the presence of mental illness, ther

remairs overwhelming evidence that solitary confinement causes many inmates to
become suicidal and sealestructive, on average demonstrating that such acts are about
seven times as prevalent among those housed in solitary as they are among thdse house
in geneal population.

Id. at 14-15.

Furthermore, Reynolds contends that the Defendants continue to deny his basic need for
adequate shelteiSeePI's Mot. at 17.“Plumbing problems are endemic at Northern; wastewater
and fecal matter regularly back up into adjacent cells, causing the eritite smell strongly of
feces.” Id. at 18. “On multiple occasions, [Reynolds’] genitals were submerged in his

neighbor’s vastewater and fecal matter because another inmate had flushed the adjacent cell’s

toilet while [Reynolds] was using the toilet in his celld.; PI's Local Rule 56(a)(1) Stmf] 58.

5 Defendants oppose Dr. Grassian’s expert report on multiple fronty. cdheend that Dr. Grassian’s opinions are
based primarily on observations of othettitogions and are not rooted in any fitgind knowledge of Reynolds or
Northern. SeeDefs’ Opp. at 1720. Those arguments are addressed befkee infraSection IV A. 3.

10



In addition, Reynolds notes thiie temperatureasnd noise levels inside Northern can vary,
causing him to experience “extreme” temperatares “chaotic, noisy conditions, which further
deprive [him] of adequate shelterPI's Mot. at 19-20.

In responseDefendants argue that Reynolds’ complaints about his conditions of
confinement do not amount to a constitutional violation. “[Reynolds] fails to allege a
sufficiently serious deprivation; he does not lack, shelter, medical care onabéssafety.
Instead, [Reynolds] has a modern well-furnished cell with TV, radi®ovgames, heating,
cooling, lighting, hot and cold water, and is relatively comfortable in hisesoggl.” 1d. at 29.

In addition, Defendants avow that “many allegations [] are either wholly untasgurately
exaggerated or misrepresentative ofttine facts of this case . . . . Many more of [Reynolds’]
allegations were completely and wholly raised for the first time in his aifjdand Rule
56(a)(1) statement.” Defs’ Opp. (Doc. No. 129-21) at 1.

Moreover,Defendantsiote that Reynolds and other special circumstamoeates can
engage in “unlimited social correspondence” with family and friends. Defs’afl@tl. Inmates
can talk to one another “through the vents and crevices in the walls” and during their outdoor
recration period.ld. They have opportunities to visit with family and friends andnsake
multiple phone calls dailyld. A special circumstancéismate may request to have a
professional visit with &lergyperson from the communitfthat clergypersois thesame
religion as the inmateld. at 71.

Defendants rely on the expert report of Dr. Gregory Saathoff, who opined that based
upon his own experience aadisit with officials at Northern, the conditions of confinement for
special circumstansanmatesdo not constitute “solitary confinement conditiong&aathoff

Decl. (Doc. No. 11740) 1 11. Although Dr. Saatho#fgrees witlDr. Grassiamegardinghe

11



detrimental effects than can be causeddiitary confinementhe states th&eynolds does not
exhibitthe serious symptoms described by Dr. Grassian.

Because the serious symptoms described by Dr. Grassian that are a consagfquence

long term solitary confinement are not evident in Mr. Reynolds, it supports a

determination that the special circumstances unit as it is designed and implemented

does not constitute solitary confinement.
Id. 116.

Defendants alsarguethatthey are entitled tqualified immunity becauseheir behavior
was objectively reasonable considering the lack of any clearly established édence that
Reynolds suffered either a physical or emotional injury.

The defendants have acted reasonably and professionally and thenahy action wtin

any knowledge of anjof Reynolds’]clearly established rights beinglated.

[Defendantkacted in an objectively lawful manner and without knowledge of any injury

to [Reynolds], whether physical, emotion or legkil.fact,[Reynolds] suffered no jary

whatsoever . . . [Reynolds] can point to no clearly established legal rights of which the
defendants should have been aware with regard to the management of death row.
Defs’ Mot. at 16.

Othercourtshave heldsimilar conditions inconsistent wittontemporary standards of
human decency. Recently, the Fourth Circuit affirmed an Eastern Distvocgmia ruling that
the conditions of confinement for Virginia’s death row inmates violated the Eighdnément.
See Porter v. Clark23 F.3d 348, 353 (4th Cir. 20185 amende{May 6, 2019).

The challenged conditions of confinement on Virginia’s death rawder which

Plaintiffs spent, for years, between 23 and 24 hours a day alone, in a sroall with

no access to congregatdigious, educational, or social programmingese a substantial

risk of serious psychological and emotional harm.

Id. at 357 (internal quotations marks omitted). Pleter Court’s ruling was based on

“[nJumerous studiefthat] reveal that prolonged detention of inmates in conditions akin to those

Plaintiffs faced on Virginia’'s death row also leads to psychologicatided&on, including

6 The Defendants’ qualified immunity argument is address&sation IV, D. 3.
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declines in mental functioning . . . difficulties in thinking, concentration and memoryepmsbl
and problems with impulse contrblld. at 356 (internal quotations marks omitted).

The plaintiffs inPorter were inmates on Virginia’s death row who were housed in
conditions analogou® Reynolds. Like special circumstansénmates, Virginia death row
inmates “cold keep a television and compact disc player in their cell and borrow approved
publications and library materialsld. at 354. Two inmateswere allowed out of their cells to
perform institutional jobg like special circumstansénmates in Connecticut.ld.; Mulligan
Decl. (Doc. No. 117) 1 84. Despite thBorter defendant’ argument that the plaintiffs were
not held in “solitary” confinement because they were not “subject to prolongedaeaétack
of stimulation,® the Fourth Circuit noted that “[d]efendants do not dispute—nor could thay—
the challenged procedures and regulations restricted death row inmatesdellh&r between
23 and 24 hours a ddyld. at 359.

The Third Circuit, inWilliams v. Sec’y Pa. Dep’t of Carreached a similar conclusion.
848 F.3d 549 (3d Cir. 201 @ert. denied sub nom. Walker v. FarndB88 S. Ct. 357 (2017), and
cert. denied sub nom. Williams v. Wetd@8 S. Ct. 357 (2017). Williams, Pennsylvania
death row inmates who were grantedentencingpearings challenged their placement intaoji
confinement without meanifig review. Id. at 552. They argued thaheir indefinite detention

in socialy isolating conditionwiolated their Fourteenth Amendment rights to due protdds.

" “Inmates on death rofin Connecticutare given jobs as janitorg his job requires that each inmdieeps his cell
clean and that he cleans up after himself when he uses the shod@zyroom.”Defs’ Mot. at 40.

8 Defendants iPorter, like theDefendants here, argued that the plaintiffs were not held in socialasdb&icause
death row inmate$had interaction with prison staff, including mental health counsedadscould have essentially
unlimited contact visitation with theirtatneys: See Porter v. Clarke290 F. Supp. 3d 518, 523 (E.D. Va. 2))18
aff'd but criticized 923 F.3d 348 (4th Cir. 2019s amende{May 6, 2019)

91n Williams, inmates were also subject@dconditions analogous to Reyndld®laintiff Craig Wiliams was
confined in a cell for twentywo hours a day after his death sentence was vac&48iF.3d at 555. During the
short intervals that Williams was not in his cell, but in the prison yardiibaary, or shower, he was held inside a
small lockel cage that continued to restrict his movement and freedom of associatidre was only permitted
non-contact visits. Id.

13



at 553. After reviewing the “robust body of scientific research on the etiestditary
confinement” theThird Circuit held that the deprivations of protracted solitary confinement so
exceed the typical deprivations of imprisonment as to be the kind of atypical,csighifi
deprivation . . . which [can] create a liberty interestld. at 566. (internal quationmarks
omitted).

In this case, Reynolds has spent nearly half his life alone in a concrete cell. When
considering the average male life expectancy, he still Agsy@argemaining in those
conditions. SeePI's Local Rule 56(a)(1) Stmf] 113. Each passing year, he faces is& of
deterioratingosychologicahealth. Defendants concede thatder current policygs aformer
death row inmate Reynolds has no genuine opportunégterthe generainmate population.
Sege.g.,Defs’ Mot. at 78(* Death row inmates are a special class of prisonersThey have
nothing to lose in committing assaults or attempting to esdapeeminently rational to
conclude that death row inmates constitute the biggest escape risk should they benhoused i
general population.”). Under the Defendants’ curpaticies Reynoldswill never interact with
inmates whavere not previously on death row, never touch a friend or loved one, and never
have another opportunity for meaningsaicial interaction for the resf his life.

Although Reynoldsnayrecreate with other special circumstagicenatesthe
Defendantgannot dispute that Reynolds is detained in his 12dp@tfoot cell for nearly
twenty-two hours a day. Nor have theef@ndants’ experts challenged the scholsilylies
regarding theisks of developinglisturbing mental healttonditionsin prolonged isolation. The
fact that Reynolds may notirrentlyexhibitanydevastating effects dfis confinement does not
defeat the claim that the Defendants’ behavior vgagfitiently seriousto meet the objective

prong of an EightiAmendment claim SeePhelps 308 F.3dat 185. There iseveryindication

14



that Reynolds’ conditions of confinement would “pose an unreasonable risk of serious damage t
hisfuture healtli’ McKinney 509 U.Sat 35.

To the extent that the Defendants argue that Reynolds’ conditions oferoehtdo not
constitute'solitary confinement,* thatnotion is contrary to both the vast array of literature
discussing the harmful effects of prolonged periods of isolation and the undisputed faists of
case. Reynolds is confined tiois cellanaverage oR1 to 22 hours a daySeeDefs’ Mot. at 84.
He is unable to interact withther inmates in general populatioBee idat 78. He is unable to
physically embrace his visitorSeeDefs’ Local Rule 56(a)(1) Stmf. 111. Other than his
limited recreation timeprofessional or medical visits, astort fifteemaminute increments to eat
and shower, Reynolds will spetite remaindeof his life alonein a small cell.

Those types of conditions give rise to the harmful effects described byothmgthody
of researh onsocialisolation and mental healttSeg e.g.,Craig HaneyMental Health Issues in
Long-TermSolitary and “Supermax” Confinemem9 Crime & Delinquency 124, 132 (2003)
(emphasis added)[T]here isnot a single published stuay solitary or supermabke
confinement in which nonvoluntary confinement lasted for longer than 10 days, where
participants were unable to terminate their isolation at thigit failed to result in negative
psychological effecty; McClary v. Kelly 4 F. Supp. 2d 195, 208 (W.D.N.Y. 1998[a("
conclusion . . . that prolonged isolation from social and environmental stimulation isciiease
risk of developing mental illness does not strike this Court as rocket science.”)

Based on the evidence in the record, | concthdeReynoldfasestablishd the

objective element of his Eighth Amendment claim. An overwhelming body of smeegearch

0 5eg e.g.,Defs’ Mot. at 84 (“There is no ‘solitary confinement’ . . . . [Special cirdamses] inmatesat
collectively, and go to the day room and gymnasium for group recreaticthaties. The time out of cell is about
three hours per day, when counting tere hourrecreation periods, meals, and possible visits, medical
appointments, and other eot-cell opportunities’).
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supports the conclusion that prolonged isolation presents dangerous asksnatés physical

and mental health.

2. Subjective Element

Reynolds also contends that the Defendants’ deliberate indifference to his corafitions
confinement satisfies the subjective element of his Eighth Amendment cfaim risks of
harm from the conditions of [Reynolfi€onfinement are obvious; Nortmes own policies and
the Defendants’ own testimony reflect an understanding of the mental hdadtbfrrolonged
social isolation.The undisputed facts show not oryatDefendants knew the risks posed by the
conditions of [Reynold§ confinement but that they failed to respond to those risks.” PI's Mot.
at21-22.

Reynolds asertghat the risks inherent in subjectiagersorto over twentythree years
of social i®lation are so “obvious” that no reasonable person could claim to be unaware of them.
Id. at 22. Specifically, heargues thatthe Defendantsawareness dhose risk is evident in
Northern’sown internalpoliciesanddirectives DOC's Restrictive Housing Unit Matrix
requires special circumstances inmates to be reviewedd[bjgntal health professional after 30
days of initial placemehiand then reviewed agafevery 90 days thereaftérDoc. No. 121-23
at 1. h addition,Reynoldsargueghat DOCofficials knew aboutthe mental health
consequences of social isolatiddefendant Mark Frayne,farmerpsychologist at Northern,
stated that the scientific literature regarding the effects of solitary cordimeeflects, “[t]hat
there is a propensity for solitary confinement to adversely affect [a psfsoahtal health.”
Frayne Dep. (Doc. No. 121-8) at Bespite the Defendantsnowledge of those risks, Reynolds

notesthat DOC officialscontinue to house him in social isolation for an indefinite period.
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“There is no evidence that [Defendants] have taken any action to order an evaluation or
otherwise inquire into the effects of this isolation on [Reynolds’] mental healtts’MBt. at 23.
Reynoldsalso cites the Defendahiswn testinony toshow that his conditions of
confinement lack a penologigaistification.“Defendants themselves acknowledge that there is

no security justification for the extrencenditions of [Reynolds’] confinemenDefendants
Frayne and Semple, and Raathoff, altestified thafReynolds]can be managed safely in
general populatioi Id. at24.

In response Defendants argue traty and all claims regarding alleged deleterious
effects onReynolds’]mental health must be dismissed becgRsgnold$ has no such
deleterious mental healdffects” Defs’ Mot. at 2. “[Reynolds] [hagjever asked for mental
health assistance and has been determined to have no mental healttHesteggainly never
exhausted his mental health claims, and thus, this court is without any power tothergw
Id. at 16. Reynolds never reportidaDOC official that he vassuffering from any mental
instability deterioration.

[Reynolds] never wrote or spoke to me concerning his mental health noewes |

advisedby any other staff member that he was in any way suffering fnemtal

instability or deterioration of any kind . . If anything, heeemed to be relatively
satisfied with having a single cell, with all s property and being able to remain on
singlecell status, which death row allowed him to do.

Maldonado Decl. (Doc. No. 113} 18.

Here,Reynolds has demonstrated ttieg Defendants acted witleliberate indifference
to a substantial risk of harm by continuing to house him in social isolation. There ipuie dis
that prison officials at Northern were aware of the mental health risksatssowithprolonged

isolation. IndeedDefendanfrayne,theformermanaging mental health providemorthern

testified that he was familiar with the detrimental effects of solitary confineriéat.
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Defendants’ knowledge of the health risksolitary confinement is apparehtroughDOC'’s

own policieswhich mandate that special circumstances inmates be assessed by a mental health
professional one month after their initial placementeretythree months thereafter.

Additionally, apsychiatrist remained ecall during second and third shifts at Northéw assist

special circumstansénmates. SeeDefs’ Local Rule 56(a)(1) Stmf. 410 Medical staffand

social workergoured the death row housing unit multiple times a ddyf 1427, 435. The
Defendants implemented those policies because they were aware of the dishaiaighealth
consequences of solitary confinemelttis immaterial to the Eighth Amendment analysis that
Reynolds has yet to display symptoms of a mental diséase.

Furthermorethe Defendants’ description of Reynoldsgablebehavior supports a finding
thatthereis no penological purpose for tesvereconditions. Indeed, Defendant Maldonado, the
District Administrator for DOCcharacterize®eynolds as “respectful and professional.”
Maldonado Decl. f 17. Based on his observations, Reynolds appeared to be “relatlvely wel
adjusted” to prison lifeld. Hipolito Rodriguez, former Warden of Northern, fouhdt
Reynolds “is articulate and able to communicate wélddriguez Decl. (Doc. No. 115)9 20.
DefendanfFraynestated that Reynolds “continues a very favorable adjustment considering his
correctional title” Frayne Decl(Doc. No. 1179) { 72. Even the Defendants’ own expert, Dr.
Sadhoff, opined that Reynofis“a thoughtful, articulate and disciplined individiiaSaathoff
Decl. { 12.

[Reynolds]continues to serve as the barber for the special circumstanpekation . . . .

Because a prison barber is in a unique position to b#mars when they are at their most

vulnerable, it is incumbent upon thmstitution toallow only someone who has the

requisite and appropriate interpersonal, cognivé emotional stability to accomplish
this important role-the most intimate job thany prisoner can be assignékhat

11 The fact that Reynolds has not yet shown any symptoms of mental mgafyhdioes not defeat his claim. Prison
officials could not &oid the subjective element of an Eighth Amendment claim if they medfan inmate in a cell
exposed to PCBs or other cancausing chemicals only as long as the inmate showed no symptoms of.diseas
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[Reynolds]performs this job withyeceptionalskill in the dayroom according to
correctional staff and is fully accepted in this roleoklyer inmates as well as security and
administrative staff and leadership is a testarteehts mental and emotional stability.

Id. T 17. heindividual that Dr. Saathoff describesa far cry from thémpulsive death row

inmate who has ‘othing to lose in committing assaults or attempting to este&peeDefs’ Mot.

at 78.

The Defendantsattempt to justify Reynoldgurrentconditions based admis underlying
statemurder convictio? (which occurred in 1992% without merit SeeDefs’ Opp. at 3—6.
Despite the Defendantsbjection to Reynolds’ characterization as a “model inm&eynolds’
most recent disciplinary citation occuried2013. Seeid. at 4n. 3. As noted above, the
Defendants’ sworn testimongdicatesthat Reynolds does not exhibit “paranoid rage” nor
“compulsive behaviors” and has adjusted “relatively well” to prison life. effaDecl. § 16;
Maldonado Decl. § 17There is no evidence in the record that ther@yspgnological
justificationfor Reynolds’ current conditions of confinement.

Based on the evidence in the record, | conclude that Reynolds has estabéshed th
subjective element of his Eighth Amendmeriicl. The Defendants knew or reasonably should
have known of the serious risks of harm to Reynolds from his conditions of confinénegnt
failure to ameliorate those conditions reflects deliberate indifference.

Thus, Reynoldiasshown that his conditions of confinement violate the Eighth

Amendment’s prohibition on cruel and unusual punishment.

12 The Fourth Circuit irPorterrejected a similar argument][T]he Five Percenters were placed in segregation
based on thein-prison conducaind were removed from segregation if they renounced their membeithibe
group. By contrast, the challenged Virginia procedures and regulataaresdgeth row inmates in solitary
confinemenbased on their sentence aloaed do not provide death row inmates with an avenue for removing
themselves from segregatidbnPorter, 923F.3dat 359 (emphasis added) (internal citations omitted).
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3. Daubert Analysis

Defendantsnove to preclude the opinions Bf. StuartGrassian®® arguingthat his
report fails the admissibly tesirfexpert opinions set forth Daubert v. Merrell Dow Pharm.,
Inc., 509 U.S. 579, 590 (1993

Rule 702 of the Federal Rules of Evidence addresses testimony to be providedtsy expe
The Rule provides:

If the expert'scientific, technical, or other specialized knowledge nalp
the trier of fact to understand the evidence or to determine a fact in[ssue,
witness qualified as an expert by knowledge, skill, experience, training or
education, may testify thereto imet form of an opinion or otherwise, {fl)
the testimony is based upon sufficient facts or data, (2) the testimony is the
product of reliable principles and methods, and (3) the witness has applied
the principles and methods reliably to the facts of Hsec
Fed. R. Evid. 702. Rule 702 “establishes a standard of evidentiary reliability,”
Daubert 509 U.Sat590, and “requires a valid . . . connection to the pertinent inquiry
as a precondition to admissibilityld. at 592;see also Kumho Tire Co. v. Carmichael
526 U.S. 137 (1999).

In determining the admissibility of expert testimony, whether based on “sgntif
“technical,” or “other specialized knowledge,” the Supreme Court has adopted a&painegtiry
under which trial judges must determiwehether the reasoning or methodology properly can be
applied to the facts in issueDaubert 509 U.S. at 592-93ge also Kumho Tir&26 U.S. at
141. Specifically, the Federal Rules of Evidence “assign to the trial judgestheftensuring

that an expert’s testimony both rests on a reliable foundation and is reletaatask at hand.”

Daubert 509 U.S. at 59%ee also Wills.vAmerada Hess Corp379 F.3d 32, 48 (2d Cir. 2004)

13 Defendants also move to preclude the export report of former Commisslanin Horn. Reynolds in his
motion, however, relies almost exclusively on the expert opinions.dbiassian.
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(instructing that “the district court must consider both the reliability and retevaiithe
proffered testimony”).

In assessing the reliability of a proffered expert’s testimony,taadisourt’s irquiry
underDaubertmust focus, not on the substance of the expert’s conclusions, but on whether those
conclusions were generated by a reliable methodol8gg idat 590;see also Amorgianos v.

Nat’l R.R. Passenger Corpl37 F. Supp. 2d 147, 162 (E.D.N.Y. 2001).Deubert the

Supreme Court set out a list of nerelusive factors the trial court may consider in determining
whether an expert’s reasoning or methodology is reliable: (1) whethéreibry Or technique on
which the expert relies has been testdidat is, whether the expert’s theory can be challenged in
an objective sense, or whether it is instead simply a subjective, conclusargcptirat cannot
reasonably be assessed for reliability; (2) whether the theory or teclhaisjbeen subjeto

peer review and publication; (3) the known or potential rate of error of the technique when
applied; (4) the existence of standards controlling the technique’s operatiob) artether the
method has been generally accepted by the scientific cotyn@ge Daubert509 U.S. at 593—
94.

Those factors are not a definitive checklist, howev&ee Kumho Tire526 U.S. at 150.
A court applying thddaubertfactors must look at “the nature of the issue, the expert’s particular
expertise, and the subjeaathis testimony,” and “consider the specific factors identified in
Daubertwhere they are reasonable measures of the reliability of expert testimdngt”150—
52. In short, “the trial judge must have considerable leeway in deciding in a partese how
to go about determining whether particular expert testimony is relialoledt 152.

The Defendants focus thaibjection on the reliability of Dr. Grassian’s metho&se

Defs’ Opp. at 17-21. They contend that Dr. Grassian’s conclusions regarding Reynolds’
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conditions at Northern are inadmissible because he did not visit Northern and idit rvagw
Reynolds prior to producing his expert repdrt:Dr. Grassiais opinions had been pre-judged
and predetermined before he ever becameolved in this case, and not only did he simply copy
and paste from other reports, he blindly adhered to the same viewpoints that he heldsh his fi
article which was essentially a literatwesiew.” Id. at 20.

In response, Reynolds notes tBat Grassian did not believe a personal visit to Northern
was necessalin order to opine on the potent@dychiatric effects of social isolation at
Northern. “[Dr. Grassiarfhad access to a wealth of material about the physical conditions at
Northern, out-ofeell time and the social interaction availabl¢Reynolds]. Dr. Grassian has
done a considerable amount of academic and scientific research that focusgsossitiie
psychiatric effects of near total isolatibrPI's Reply(Doc. No. 137) at 8.

Dr. Grassian’s expert testimony is admissible uidkarbert Notably, Reynolds does
not rely on Dr. Grassian ttiemonstrat¢hat he iscurrently suffering frondeteriorating mental
illness as a result of his conditions of confinement. Instead Reynolds relies oragsiaGto
showthatheis at risk of the detrimental health effects commonly associated with prolonged
confinement in social isolatiorSee, e.gPI's Mot. at . Dr. Grassian bases his opinions on his
own research, which has been subject to ppeew. See e.g.,Stuart Grassian
Psychopathological Effects of Solitary Confinemé&dDAm. J.Psychiatryll (1983; see also
Effects of Sensory Deprivation in Psychiatric Seclusion and Solitarfir@ament 8 Int’| J. Law
& Psychiatry(1989. His research is also generally accepted by the scientific community
including the Defendants’ own expert Dr. Gregory Saath®éfe, e.gSaathoff Declq 15.(°I

agree with Dr. Grassian about detrimental effects that can occur in conditsuiganfy

1 Defendans do not dispute Dr. Grassian's expert qualifications.
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confinement. | have referred my students and residents to Dr. Grassiamgsaaitd other
psychiatric literature and research that details the consequengkata$ known as solitary
confinement.”). Therefore, | find Dr. Grassian’s testimony both relevant andsbia.

B. Reynolds’ Conditions of Confinement Violate His Rights UndemDbe Process Clause
of the Fourteenth Amendment

Reynolds also argues that Defendants have violated his rights under the Dgs Proce
Clauseby depriving him of grotected liberty interestithout any meaningful review.

To assert a due process claim in connection with a classification decisiom|dsegust
show ttat he had a protected liberty interest in remaining free from the classiiieatd) if he
had such an interest, that the Defendants deprived him of the interest without gffonadicue
process of law.See Walker v. Fischegb23 F. App’'x 43, 44 (2d Cir. 2018ummary order)
(citing Giano v. Selsky238 F.3d 223, 225 (2d Cir. 2001)).

In Sandin v. Conneb15 U.S. 472 (1995), the Supreme Court reexamined the
circumstances under which state prison regulations afford inmates a litiergst protectedy
the Due Process Clauskl. at 474. The Court explained that for prisoners, a liberty interest
warranting due process protection “viokt generally limited to freedom from restraint which,
while not exceeding the sentence in such an unexpected naanioegive rise to protection by
the Due Process Clause of its own force . . . nonetheless imposes atypical aicdrsignif
hardship on the inmate in relation to the ordinary incidents of prison lde 4t 484(internal
citations omitted)

Whether restraint constitutes an “atypical and significant hardship” depends on the
totality of the circumstances, particularly the severity and the duratitre afeprivation.See,
e.g., Sealey v. Giltnel97 F.3d 578, 586 (2d Cir. 1999). Hardshiptigical and significant in

relation to the ordinary incidents of prison life based on a comparison of the frequéncy a
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duration of similar conditions of confinemereeg.g., Colon v. Howard®15 F.3d 227, 230-32
(2d Cir. 2000). Atypicality should be measured against the conditions afforded to the general
population within a given prison system, as well as those in routine administrativecooefit.

See Welch v. Bartlett 96 F.3d 389, 393 (2d Cir. 1999). Whether conditions constitute an
“atypical and significant hardship . . . in relation to the ordinary incidents of prison life” is a

matter of law.Colon 215 F. 3dat 230.

1. Liberty Interest

Reynolds alleges thae has grotectediberty interest in freedom from the extreme
social isolation impsed by the Defendant§eePI's Mot. at 26. Regarding gypicality,

Reynolds states that his conditions at Northern are a “significant depaoturéhi hardships
normally attendant to incarceration in Connecticut [dhd] he has a liberty interest in not being
made to endure them indefinitelyltl. at 30. Moreover, because of its indefinite duration and
lack of meaningful review, Reynolds argues sacial circumstances confinement is even more
restrictivethanadministrative segregatiorsee idat 31. Reynolds’ conditions apply only to
himself and six otheanmaeson special circumstaneestatus Id. at 32. Defendants have
imposed those [conditions] without regard to misconduct and with no rehabilitative deaie T

is no better indicator of atypicality.Id.

The Defendants respond by noting ttinegre isno caselaw to support Reynolds’
contentiorthat he has a liberty interest to be free from restraints as a death row iS®eate.
Defs’ Mot. at 21. In addition, Defendargsguethat Reynolds has no constitutional righb&o
housed in general populatido,live in a certain cellpor be housed in a particular prisddee
Defs’ Opp. at 8 (quotin@lim v. Wakinekonad61 U.S. 238, 245 (1983)[Just as] a inmate has

no justifiable expectation that he will be incarcerated ingargicular prison within &tate, he
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has no justifiable expectation that he will be incarcerateshynparticular Stat® (footnote
omitted))

All partiescite Wilkinson v. Austifwhere the Supreme Coumeldthatthere may be a
statecreatediberty interest in avoiding padular conditions o€onfinement.545 U.S. 209,
221-22 (2005).In Wilkinson the Supreme Court considered a due process claim regtrding
classification ofOhioinmates tdhe state’igh security'Supermax”prison for nondisciplinary
reasons Conditions athe Ohio State Penitentiary (“OSRiEre more restrictivéhan any other
prison facility in Ohio, including its death row and administrative control usiee idat 214.
Inmates were held in “extrenigolation” in 7foot by 14foot cells for twentythree hours a day.
Id. During the one hour per day that an inn@ieldleave his cell, access whmited to one of
two indoor recreation celldd. Opportunities fosocial visitswere rare anadtonducted through
glass walls.Id. “Aside from the severity of the conditions, placemer@&P[was] for an
indefinite period of time, limited only by an inmatesentenceFor an inmate serving a life
sentence, there [wasp indication how long he may becarcerated &SPonce assigned
there.” Id. at214-15.

The Court applied th8andinanalysis to determine whether inmates had a liberty interest
in avoiding indefinite confinement in the restrictive higgcurityprison. Id. at 223 (“After
Sandin it is clear that the touchstone of the inquiry into the existence of a protexttecrsated
liberty interest in avoiding restrictive conditions of confinement is not the éayegaf the
regulations regarding those conditions but the nature of those conditions themaelekedian
to the ordinary incidents of prison life.”) (quotir®andin 515U.S.at 484).

Applying that analysisthe Court held thahmates had a liberty interest protected by the

Fourteenth Amendment’s Due Process Clause in avoiding assignn@skto

25



For an inmate placed in OSP, almost all human contact is prohibited, even to the point
that conversation is not permitttdm cell to cell; the light, though it may be dimmed, is
on for 24 hours; exercise is for 1 hgaar daybut only in a small indoor roonSave
perhaps for the especially severe limitations on all human contact, tmestors likely
would apply to most solitary confinement facilities, but here there are two added
components First is the durationUnlike the 30day placement isandin placement at
OSP isindefiniteand, after an initial 30—day review, is reviewed just annually. Second is
that placement disqualifies an otherwise eligible inmate for parole consideratio
While any of theseonditions standing alone might not be sufficient to create a liberty
interest, taken together they impose an atypical and significant hard#ip tive
correctional context. It follows that respondents have a liberty interesobiitiray
assignment tOSP.
Id. at223-24(internal citation omittedjemphasis added).
Reynolds contends that his conditions of confinement are analogdes“extreme”
conditionsimposed on inmates at OSBeePI's Mot. at $-32 He notes that his cell is
smallef® than the cells iWwilkinsonand that he is only allowed to interact with other inmates on
special circumstances statud. at 30. In additiorfijnmates at Ohio’s supermax retained
some opportunity to leave the facility, either through the terminafidimeir sentence, or through
an annual review proces8y contrast, Defendants have impopedmanensocial isolation on
[Reynoldg that he must endure until the day he didsl.
Defendantglo not contesthatthe conditions imposed on speaakcumstancegimates
are farmorerestrictive than other foraof incarceratioravailablein Connecticut prisons.
Northernis a level Smaximum security facility JSUF § 31Unlike special circumstanse
inmates, prisoners in general population in Cohaetthaveaccess to opeair outdoor activities

with natural light.SeePI's Local Rule 56(a)(1) Stmf. 187. Inmates in general populatioa a

permitted to haveocial visits where physical contact is permitt&ee idff 183, 217.

15 Reynolds’ cell measures I@etby 7 feetin size JSUFY 34. By contrastcellsin Ohids Supermaxacility were
14 feetby 7feet SeeWilkinson 545 U.S. at 214.
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Reynolds asertghat his conditions of confinement “differ significantly from routine prison
conditions inConnecticut state institutiorisPI's Mot. at 31 (internal quotatiomarksomitted).

In response, the Defendants argue that the prison conditions at i¥¥illemsonwere
far more extreme than the conditions imposed on special circumstances inmatgbenNSee
Defs’ Mot. at 8. Unlike the inmates ikVilkinsonwho were detaineih their cells for twenty
three hours a dagpecial circumstansénmates are alloweddut of their cellnearly three full
hours per day, which could be more if they have a job, medical or mental health appointment, or
a social or legal visit Id. Though inmates Wilkinsonwere not allowed to communicate from
cell to cell,special circumstance inmategy “communicate with other inmates through the
vents and crevices the wall$ and during their outdoor recreation peridd.

The Defendantsattemps to distinguish Reynolds’ conditions of confinement from the
conditions at issue iWilkinsonareunconvincing. Reynolds spends (at best) only one to two
additional hours outside of his cell comparethiinmates at OSHHe returns to aell that is
even smaller thathoseat Ohio’s Supermax facility. Like the plaintifis Wilkinson Reynolds
is not allowed to physically embrace his visitetsenhe is allowed &ocial visit. If Reynolds
does not have a scheduladit, he is onlyallowed to interact with the other six inmates on
special circumstansestatus.Those conditiongare”synonymous with extreme isolatién
Wilkinson 545 U.Sat214.

More troubling, however, is thgermanenhature of Reynolds’ classificatior§pecial
circumstance inmates at Northern are ineligible for parole and are heldahisolation for the
remainder of their life sentereeSeeDOC Restrictive Housing Unit Matriat 1. Special
circumstancesonfinemenis even more restrictive when comparedtioer forms of

administrative segregationnrhateshousedn “Administrative Segregation” ardassified based
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on disciplinary history while in DOC custodyd. Those inmates require a hearing prior to their
placementn isolationto determine whether they aadhreat to the facilityto staff, or to other
inmates. An inmate “Interval I' or “Interval II’ of the “Chronic Discipline”’programis placed
on restrictive status to “prepare [the] inmaiereturn to general populatidnid. Reynolds,
however, received no administrative hearing prior to his placement on spexiaistiances
status He has an “[ijndefinite” authorized length of confinement anddseligiblefor release
to the genergbopulation Id. “While any of these conditions standing alone might not be
sufficient to create a liberty interest, taken together they impose an agpicsignificant
hardship within the correctional contéxtWilkinson 545 U.Sat224; seealsoWilliams, 848F.
3dat562 (nternal citation andootnotes omitted) (“This indefiniteness contrasts sharply with
other common forms of solitary confinement . The duration of the deprivations that follow
from that seclusion is often predetermined and fixed unless the inmate’s behawoigist to
require an additional period of segregatipn.

Accordingly, Reynolds has a protected liberty inteiresemaining free fronthe

conditions imposed due to hetassification as a special circumstanicesate.

2. Procedural Protections

Reynolds further argues that because he has a liberty interest in freedomdsro
conditions, the Defendants violated his due process rights by failing to provideduetpral
protectionsdefore placing him on special circumstasmistatus.SeePl's Mot. at 34.
“Defendants have done nothing beyond perfunctogssificatiorreviews that afford
[Reynolds] no notice and no opportunity to plead his caseractice these reviews are
meaningless exercise3here is no provision for release from speciedumstances statuslid.

at 34-35.
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The review offered by Defendants regarding special circumstances sigouglised by
Section 18-10pwhich directs the Commissioner of Correction to establish a “reclassification
process’that includes &n assessent of the risk an inmatand “an assessment of whether such
risk requires the inmate placement in administrative segregatiomprotective custody Conn.
Gen. Stat8 18-10lfb). Thestatute furthedirects theCommissioner to “conduct an annual
review of such inmate’s conditions of confinement within such housing unit,” pernthing
Commissioner “for compellingorrectional management or safety reasons” to “modify any
condition of confinement,” subject to the stringent requirements of the st&duge.
18.10b(c)(2).

Although the Defendants have completed several “reclassification réuiegardinghis
placement on special circumstances st&eagnolds argues that prison officials have never
provided him with advance notice of those reviews, nor given him an opportunity to be heard.
SeePl's Mot. at 36.

On May 18, 2017, Defendants sent [Reynoldigtter notifying hinthat the

“reclassification review process has been completed” and that the commisstbner ha

“determined” thafReynolds] would be maintained on Special Circumstances High

Securitystatus. [Reynolddjas subsequently received the results of similar classification

reviews but had no opportunity to participat®n each occasion, Defendants

mechanicallyclassified[Reynolds] as a level 5 security risk based on the length of his
confinement.In practice, these reviews are meaningless exercises.
Id. (internal citations omitted).

Furthermore, Reynolds notes that the Defendants have never made an indiddualize
determinatiorfinding that hepresents aisk that requires indefinite placement in restrictive
housing. Id. at 35-36. To the contrary, the Defendants consider Reynolds todmspactful

and professional” inmate whoontinues avery favorable adjustment considering his

correctional title.” Maldonado Decl. | 1 Frayne Declf 72.
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The Defendants admit thdhere would be no point to a due process heatiegause
Reynolds’classification is inherently tied to his initidéath sentence issued by the state trial
court. Defs’ Mot. at 19. Additionally, the Defendants proclaim that “[t]mexee ample and
abundant due process procedures with innumerable habeas corpus opportunities in connection
with [Reynolds] conviction and sentencdt is absurd to clainfReynolds] did not receive due
process.”ld. at. 20

In Hewitt v. Helmsthe Supreme Court heldat prison officialsnust provide an inmate
with at least an informal hearing “within a reasonable time after confining haaninistrative
segregation.” 459 U.S. 460, 472 (1983)erruled in part on other grounds Bandin 515 U.S.
472 (1995).In addition, an inmate must at least¢eive some notice of the charges against him
and an opportunity to present his views [orally or in writing] to the prison officiagjeldawith
deciding whether to transfer him to administrative segregatimh at 476. So long as those two
requirements are meand the decisionmaker reviews the chaayes$thenavailable evidence
against the prisoner, the Due Process Clause is satisfaed(footnote omitted) In Wilkinson
the Court noted the “informal, nonadversary procedures set forth irHewitf]” are the
appropriatgorocedural safeguardsr inmates faced with indefinite confinemeén545 U.Sat
229.

Defendants have failed to meet evieat minimal requirementThere isno evidence in
the recordo suggest that Reynolds was provided any advance notice or an opportunity to be

heard during his reclassification process pursuant to Section 18- Téfendants acknowledge

16 Defendants assert that Reja®declined to meet with Dr. Craig Burns, whose duties includedwimgenedical
records as part of the reclassification proc&seBurns Decl. (Doc. No. 138) 118-9. Defendants have not stated
how Reynolds’ decision not to speak with Dr. Burns adversely affeetéelw of his special circumstances
classification.
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that Reynolds’ participation ianyhearingwould befutile.!” Theyclaim that their burden for
providing Reynolds an informal hearing was satisfied by his té@#inal trial and his April 21,
2017 resentencing. “There can be no doubt that [Reyrkigsy he was facing the death
penalty and that if sentenced to death, would be confined on death row, novdredsigecial
circumstances.Defs’ Mot. at 84.

The Defendants’ reliance on Reynolds’ originatviction to satisfy their constitutional
obligatiorsfails. As an initial matter, special circumstances status did not exist when Reynolds
was initially convicted of murder. It was impossible for Reynolds’ to disputeumn®nt
classificationduring hisoriginal trialand sentencing. More importantly, Section 18-10b is not a
penal statute, but is rather a directive to the Commissioi2©af Seeg e.g,Conn. Gen. Stat. 8§
18-10Ka) (“TheCommissioner of Correctioshallplace an inmate on special circumstances
high security status.”) (emphasis added). It is notective toa sentencing judgeContrary to
the Defendants’ view, Reynoldsonditions of confinementerenot part of his underlying
criminal sentence.Thus anydue proceshearingconcerningSection18-10b is beyond the
scope of the judicial proceedintigt resulted irReynolds’ underlying conviction. In short,
neitherhis original death sentence nor Section1® can trump Reynold&deral due process
rights.

For the reasons stated above, Reynolds was deprived of his due process rightgunder th

Fourteenth Amendment.

17Indeed, when Reynolds protested his restraint statoagh the administrative grievansgstemDefendant
Maldonadoresponded thatifijo hearing needed to be held for your restraint statosiare managed as a Death
Row inmate.” SeeMaldonado Dep. (Doc. No. 1212) at 78.
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C. Reynolds’ Conditions of ConfinemeWiolate HisRights Under the Equal Protection
Clause of the Fourteenth Amendment

Reynolds also argues that his treatment compared tosathibauly situatedprisoners in
DOC custody violates his rights under the Equal Protection Clause of the Fourteenth
Amendment.

The Equal Protection Clause protects prisoners from invidious discrimindtian.
provision does not mandate identical treatment for each individual; rather it seiipaite
similarly situated persons be treated the saSeeCity of Cleburne v. Cleburnaving Ctr., 473
U.S. 432, 439-40 (1985)To prevail on an gualProtection claimReynolds must prove that he
was treated differently from other similarly situated individuals and tleanefar the different
treatment was based on “impermissible coeisitions such as race, religion, intent to inhibit or
punish the exercise of constitutional rights, or malicious or bad faith intent te ajpgrson.”
Diesel v. Town of Lewisbor@32 F.3d 92, 103 (2d Cir. 2000) (quotingClair v. Saunders27
F.2d 606, 609-10 (2d Cir. 1980)).

Reynolds does not allege that the Defendants treated him differently because of his
membership in a protected class. He does, however, allege an equal protectim winter
the “class of one” theoryVillage of Willowbrook v. Ole¢b28 U.S. 562, 564 (2000). Under
that theory, Reynoldsust allege that[He] has been intentionally treated differently from
others similarly situated and that there is no rational basis for the differetieatment.”ld.

To support &lassof-oneclaim, Reynoldsmust allege an “extremely high degree of similarity”
with the person to whom he compares hims€lubside, Inc. v. Valentjrd68 F.3d 144, 159 (2d
Cir. 2006) (Sotomayor, J.). Reynolds’‘cumstances and the other person’s circumstances must
be “prima facieidentical.” Neilson v. D’Angelis409 F.3d 100, 105 (2d Cir. 200@)ternal

guotation marks and citation omittedy,erruled on other grounds #ppel v. Spiridon531
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F.3d 138 (2d Cir. 2008).A government offical's decision tan be considered irrational only
when [the official] acts with no legitimate reason for [his or her] deci8iddarvey v. Mark
352 F. Supp. 2d 285, 290 (D. Conn. 2005) (quatiagen Associates v. The Incorporated
Village of Mineola273 F.3d 494, 500 (2d Cir. 2001)

Reynolds identifies twonmatesEduardo SantiagfSantiago”)and Terry Johnson
(“Johnson”), who were both convicted of capital crimes prior to the prospective repaal of t
death penalty antthe enactment of Section 18-10b. He contends that both inmates, who have
worse disciplinary recordarehoused in Substantially more humane levefatilities” Pl's

Mot. at 38.

1. Eduardo Santiago

Santiagaand Reynolds were boffentenced to death after being convicted of capital
murder!® Santiago was initially sentenced to death in 2004 and was housed on Connecticut’s
death row at Northern from 2004 to 201Bl's Local Rule 56(a)(1) Stmt.#65. While at
Northern Santiago was housed in the same unit as Reynolds under the same corfsigeons.
Santiago Decl. (Doc. No. 123)-at 3. Between 1998 and 2010, Santiago received eight
disciplinary infractions.PI's Local Rule 56(a)(1) Stmt.®p8. During that time, Reynolds
received zerold. 2. In 2001, Santiago received disciplinary infractionglioeateninga
doctor and for flagrant disobedience, including resisting handcuffiraffizers. Id. 1 169.

Reynolds has never receivediafractionfor violent conduct during his incarceratiolal. § 3.

8 The background facts underlyiSantiages original conviction are séorth in State v. Santiag@®05 Conn. 101,
121 (2012)judgment set aside, opinion not vacatédg. 25, 201}, opinion supplemented on reconsideratidh8
Conn. 1(2015)
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Despite his disciplinary history, Santiagras transferred from Northern general
population at MacDougalWalker Correctional Institution flacDougalf) in June 2014.
Santiago Declf 4. Heis currentlyhousedat MacDougal] a level 4 facility. SeePI's Mot. at 38;
PI's Local Rule 56(a)(1) Stmt.  16®eynolds notes that as an inmat&lacDougall Santiago
is afforded far more social interaction and programming opportuniiesPl’'s Mot. at 41. At
MacDougall Santiago spends eight hours outside his cell during a normal weeRItaiocal
Rule 5a)(1) Stmt. L.73. At Northern, Reynolds is allowed at most three hours a day outside
his cell. SeeDefs’ Mot. at 84. As an inmate in general population at MacDaougalitiago has
access to extensive programming opportunities, including art, dramspeagiée wellness
groups, poetry, and a college program organized by Yale UniveRigyLocal Rule 56(a)(1)
Stmt. § B1. Reynolds has no access to such programn3egPl's Mot. at £. Santiago makes
approximately $80 per month as a stocker in the commissary waretRlisseocal Rule
56(a)(1) Stmt. § 2B By comparison, Reynolds earns $0.75 per day as the barber for other
special circumstances inmatdd. § 79; JSUF | 45. Lastly, Santiagen physically embrace his
social guestsvho visithim atMacDougall Pl's Local Rule 56(a)(1) Stmt. § 183. Reyndids
not had any human contact with anyone aside from health providers, lawyers, and afigon st

twenty-three yearsld. 1 87.

2. Terry Johnson

Terry Johnsomeceived a death sentence after the murder of a Connecticut police officer
in 19911° SeePI's Mot. at 40. Johnson was housed at Northewmflune 1995 until his death

sentence was overturned by the Connecticut Supreme Court if20@0ile at Northern,

9 The history of Johnson’s criminal case is set fortBtate v. Johnsgr253 Conn. 1 (2000).
20 Johnson’s death sentence was overturned because the court held that thesefficerit evidence of the
existence of an aggravating factdohnson253 Connat 56. When Johnson was originally sentenced, the murder
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Johnsorwashoused under the same conditions as Reyndialsnson Decl. (Doc. No. 12)-4t
1 3 Throughout his incarceration, Johnson has received multiple disciplinary citations for
fighting with other inmates. In 1998, Johnson was cited for fighting another inniédetaern.
PI's Local Rule 56(a)(1) Stmt. PI. Between 2003 and 2011, Johna@scited for fighting on
three separate occasiond. 11198-200. Johnson hbsenplaced in punitive segregation
twenty-two times. Id. 1 201. Reynolds has never been cited for fighting during his tvilereg-
yearsof incarceration.Seeid. 3.

Notwithstanding his history of fighting, Johnson has lived in general population at
MacDougallsince the summer of 2013ohnson Decll4. He has access to the same
programming and social opportunities as Santiago. Johnson currently playsriratharal
volleyball team aMacDougalland eats lunch and dinner in the dayroom with about 50 other
inmates.Id. 11123-24. He has access tostitutional jobs such as maintenancemmissary, and
food service, which pay between $ 0.75 to $1.25 a thyf 37. He can enroll in vocational
education programs including electronics, welding, and a Certified Nursingt#gsprogram.
Id. Johnson is also afforded weekémalg family visits three to four times a yed®!'s Local
Rule 56(a)(1) Stmt. §18. At Northern, Reynolds may only recreate and eat with the other six
special circumstancésmates SeePl's Mot. at 4;PI's Local Rule 56(a)}() Stmt. 173. He does
not have access to the jobs or vocaldraining offered at MacDougadind he may not have

weekend family visits.

of a police officer was not a stawry aggravating factor under Connecticut’s death penalty stéfetR!'s Local
Rule 56(a)(1) Stmtf 194 Accordingly, the Court remanded the case for resentencing to impéssentience
without the possibility of releaselohnson253 Connat 5.
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3. Reynolds is Similarly Situated to Santiago and Johnson

Defendantsattemps tojustify Reynolds’differentconditionsarealmost entirelypased
on Reynolds’ underlying conviction. “[Reynoldsjnsciously made @ecision to murder
Officer Williams. . . . [Those] heinous facts make [Reynolds] not only violent and dangerous but
also wholly distinguishes his case from the cases of both Terry Johnson and Eduardo
Santiagd'?* Defs’ Opp. at 4.Defendantsontend thiReynolds’crime makes him more of a
hazardathan both Santiago and Johnsahp werealso sentenced to deathd whohave a
history of fighting staff and other inmatés.

Based on the facts present&kynolds exhibits agktremely high degree of similarity
to Santiago and JohnsoBeeClubside, Inc.468 F.3dat159. Reynolds, Santiago, and Johnson
were all sentenced to death atbeing convicted of murder. All threéemateshad theirinitial
death sentensaracatedby the Connecticut Supreme Coand are now serving life sentences
without the possibility of releasesantago and Johnson both served time with Reynolds at
Northernandwere released to general population at MacDoudea#pite having more violent
disciplinary histories.The facts of Reynolds’reninal convictioncompared to Santiago’s and
Johnson’s are irrelevant to the Equal Protection analiasedon this recorda reasonable fact
finderwould have to conclude th&eynolds isufficiently “similarly situated” to Santiago and

Johnson to provide a basis for an Equal Protection “class of one” claim.

21 Defendants also argue that Reynolds is not similarly situated tsdoiecause Johnson's death sentence was
vacated in 2000 due tosufficient evidence of the existence of an aggravating fa8eeDefs’ Opp. at 5. Their
crimes, however, were identical; they both murdered law enforceffiietr®. Moreover, Defendants’ argument
that Johnson was never given a valid death sentences is trivial,atmgithat Reynolds’ death sentence was also
vacated after the Connecticut Supreme Court hetdhiradeath penalty constituted cruel and unusual punishment in
Santiagg 318 Connat 1.

22ronically, Public Act 03151, which modified the Connecticut Death Penalty Statute to inohudeer of a police
officer as an aggravating factor, was passed in part due to Johnson'satgatites being vacategeeConn. J.
Standing Comm. Hearing, Jud. Pt. 13, 2001 Sess. p. 4529 (statemept Wd&d) (‘The state Supreme Cotgt
opinion last spring overturning tlikeath sentence of Terdphrson for the killing of Trooper Russell Bagshaw is
reason enough to make killing a polmfficer an aggravating factor.”).
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4. No Rational Basis for ReynoldSifferential Treatment

Thereis no rational basis for Reynolds’ more restrictive conditions. Although Reynolds,
Santiaggand Johnsoall received death sentenc&eynolds s classified as a level 5 inmate and
Santiagaand Johnsoare classifiedslevel 4. SeePI's Mot. at 43.Inmates in DOC custody are
routinely evaluated on seveategorieso determine their classification leveDOC
Classification Manual (Doc. No. 121-24) at 3. Thoategoriesnclude: escape profile,
severity/violence of the current offense, history of violence, length of senteresentenceaf
pending charges and/or detainers, disciplinary history, and security risk geooipenship.id.
Each inmate is assigned a score from 1 to 5 for each category, with 1 beingasiesioove, and
5 being théhighest scoreld. at 7. After each category is ranked, an overall “Risk Level” is
establishedld. “Risk Levels primarily reflect the structl constraints or security required to
house the inmate.Id. at 3.

Reynolds is classified atlaevel 5Risk Level, despite receiving a “1” in every category
except for‘length of sentence” andgéverity/violence of the current offen’sevhere he received
a“5” and “4” respectively SeeReynolds’ Classification Review Sheet (Doc. No. 12125)%3
Theonly difference between Reynolds’ classification score and Safgiagd Johnson’s is the
“4” that Santiago and Johnson receivetfa“length of senten€ecategory. SeePI's Local Rule
56(a)(1) Stmt. R21, 224.The Defendants classifgmates who have a sentence of more than
tenyears but less than death a‘level 4” for length of sentenceDOC Classification Manuadt

20. To justify that score, the Defendants state thdfljleath of sentence is rated since an

23 Reynolds Classification Review Sheet dated April 24, 2018 statesagE<l, Length of Confinement 5,
Discipline 1, Sev/Viol Offase 4, Detainers 1, Security Risk Group 1, Violence History 1, Ovetaléc. No.
1231-25 at 1.
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inmate facing a long period of confinement may attempt an escape at sonsupot
incarceratiorf 2* Id. at 20.

Even though Reynolds is serving tteamesentence of lifevithout the possibility of
releaseas Santiago and Johnsahney are given a score of “4” for thelehgthof sentencé
classification but Reynoldsrbitrarily receives a score ¢5.” That scoring differencallows
Santiago and Johnson to obtain an overall Level 4 Risk Level, which enables them tmlige am
the general populaticst MacDougalland avoid the harsh conditions that Reynolds endures at
Northern. The Defendants attgpt to explain Reynolds’ Level 5 classification by noting that he
“may attempt an escape at some galaoting hisincarnation See id.Yet in his own
classification review, Reynolds’ escape risk is scored a “1,” the lowest |gossilbe Reynolds’
Classification Review Sheat 1 Scoring Reynolds as a “5” for length of senteiscn
irrational classification serving no legitimate purposgeeHarvey, 352 F. Supp. 2dt 290.

Based on the foregoing, | concluiltat the Defendants havelated Reynolds’ rights

afforded under the Equal Protection Clause of the Fourteenth Amendment.

D. The Defendants’ Arguments in Opposition

The Defendants present a number of defenses to liability and damages that theg cont

prevent entry of summary judgment in favor of Reynolds. Each is discussed below.

1. Prison Litigation Reform Act

Defendants also defend Reynolds’ claims by relying ortis®n Litigation Reform Act

(“PLRA”), which places limitations on inmates’ requestspimspective relief> 18 U.S.C. §

24 Notably, ‘{t]here are no aggravating or mitigating circumstances for [the lengémigfree] factor.” DOC
Classification Manual at 20
25 The statutestates in relevant part:
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3626. Defendants argue that the PLRA bars the relief sought because (1) Relaioldsoes
not involve an ongoing constitutional violation and (2) Reynolds’ claim for injunctivd izlie
not “narrowly drawn.” Defs’ Mot. at 9.

Reynolds complaint involves not one, but multiple ongoing constitutional violations. He
has dempostrated that his conditions of confinement and his classification as a special
circumstances inmate violate his rights afforded by both the Eighth Amendnwbtue Process
Clause of the Fourteenth Amendment. In addition, Defendants do not identify how Reynolds’
request for injunctive relief is not “narrowly drawn.” In their motion, Defenddate ghat
Reynolds’ request for injunctive relief is “not narrowly drawn, exiehidirther than necessary,
and [is] notthe least intrusive means addressinghis] allegations. Id. Defendants, however,
offer no legal or factual support for that assertion.

Here, Reynolds requests an order enjoining the Defendants from placing him in the
special circumstances conditions of confinement. He seeks to enjode&mndanfrom
imposing high security restraints on hiom a period exceeding sevdays without providing for

individualized meaningful review of those restrajmisaccordanceith Administrative

(1) Prospectiverelief.--(A) Prospective relief in any civil action with respect to prison conditions sha
extend no further than necessary to correct the violation of the Fedetalfrigparticular plaintiff or
plaintiffs. Thecourt shall not grant or approve any prospective relief unless the castfiat such
relief is narrowly drawn, extends no further than necessary to ttineeciolation of the Federal right,
and is the least intrusive means necessary to correctolagion of the Federal right. The court shall
give substantial weight to any adverse impact on public safety op#énatmn of a criminal justice
system caused by the relief.

(B) The court shall not order any prospective relief that requires or pergigernment
official to exceed his or her authority under State or local law or othewuilsges State or local law,
unless-

(i) Federal law requires such relief to be ordered in violation of State or logal law

(ii) the relief is necessary to corrélee violation of a Federal right; and

(iii) no other relief will correct the violation of the Federal right .

18 U.S.C. § 3626.
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Directive (“A.D.”) 9.42% SeePI's Proposed Order (Doblo. 154) at 1-3He also seeks to
enjoin the use of the restrictive conditions of confinement that give rise to hty lifterest. Id.

| hold that Reynolds’ requested relief is “narrowly drawn” to remedy thetibatienal
violations. SeeHandberry v. Thompsod46 F.3d 335, 346 (2d Cir. 2006) (“Although the
PLRA's requirement that relief be narrowly drawn and necessary to correct theowuiotaght at
first glance seem to equate permissible remedies with [legal] minimums, a remecdsoniey
more than the bare minimum [federal law] would permit and yet still be negesghnarrowly
drawn to correct the violatiorA remedy may be deemed to be properly drawn if it provides a
practicable means of effectuatijon] even if such relief is-ovdusive” (Internal citations and
guotations marks omitted)). Contrary to the Defendants’ argument, Reynolds doe it see
release from DOC custody, nor the right to “unmonitored movem&aeDefs’ Opp. at p. 7.

Defendants also contend thagyRolds failed to exhaust his administrative remedies as
required by the PLRA, in connection with two aspects of his constitutional cidijtss mental
health claims and (2) his classification as a special circumstances inmate in azaritdan
Sectionl8-10b. SeeDefs’ Mot. at 2. The Supreme Court has held that inmates must exhaust
administrative remedies before filimg actionin federal court, fegardless of the relief offered
through [thosehdministrative proceduresBooth v. Churner532 U.S. 731, 741 (2001)
(footnote omitted). The exhaustion requirement “applies to all inmate suits alsout fie.”
Porter v. Nusslgb34 U.S. 516, 532 (2002). The PLRA’s exhaustion requirement, however, is

excused if remedies are in fact unavailat$eeRoss 136 S. Ct. 1850, 1858 (2016)A] n

26 Administrative Directive 9.4 is the DOC Administrative Directregiarding “Restrictive Status.3eeA.D. 9.4
“Restrictive Statusavailable ahttps://portal.ct.gov/DOC/AD/ABChapterd. From 2010 to 2017 From 2010 to
2017, Reynoldsvas not allowed out of his cell without full restraints, including haffdand ankle chainsSee
PI's Local Rule 56(a)(1) Stmt. ®1—24. The Defendants discontinued the restraints policy in September B0117.
atf21.
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administrative procedure is unavailable when (despite what regulations angriidaterials
may promise) it operates as a simple dead-emith officers unable or consistently unwilling to
provide anyrelief to aggrieved inmatés.ld. at 1859.

First, the Defendants contend that Reynolds failed to exhaust his mental lzsaith c
“It is completely disingenuous for [Reynolds]assert mental health claims when he has never
complained about any mental health symptoms, nor filed a grievance regareiyagl all
lack of mental health care by either Dr. Frayne or Dr. Gagne, or indeed dnyedAy Defs’

Mot. at 26. Secondly, the Defendangsertthat Reynolds also failed to exhaust his remedies
regardingSection 18-10b. “[Reynolds] admits he did not exhausany of his claims with
regard to 818-10b prior to filing this action.” Defs’ Reply. Br. (Doc. No. 1BB} at 1 (citing
Williams v. Priatng 829 F.3d 118, 122 (2d Cir. 20).6)

Although the D&endants indicate that Reynolds has failed to exhaust his administrative
remedies, they have not demonstrated that remedies were in fact “availablehtddRey
Defendants argue thtte exhaustion process set forttD@®C AdministrativeDirective (“A.D.”)
9.6, is readily availablé for Reynolds to grieve his conditions of confinemelt at 3. Indeed,
Reynolds used A.D. 916 contest his classification as a level 5 inm&eeDoc. No. 121-30.

The Supreme Court recently declaredRssthat an administrative remedy is
“unavailable” when officers are incapable of providing relief. 136 Sat@859. “Suppose, for
example, that a prison handbook directs inmates to submit their grievances touéapartic
administrative office-but in pratice that office disclaims the capacity to consider those
petitions. The procedure is not theapable of usdor the pertinent purposk Id. (quoting

Booth 532 U.Sat738).

27 Reynolds does not complaibaut a lack of mental health care. He complains that the extreme conditiiss o
confinement pose a severe riskhis mental health.
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That is precisely the case here. Section 1 of A.Bsets forth the “Blicy” purpose of
DOC'’s Administrative Remedy Proces§¥he Department of Correction shall provide a means
for an inmate to seek formal review of an issue relating to any aspect of aeésnconfinement
that issubject to the Commissioner’s authorityA.D. 9.6 “Inmate Administrative Remedies

available ahttps://portal.ct.gov/DOC/AD/ABChapterd. Similarly, Section 6(B), which

explains the “Grievable Matters” for the “Inmate Grievance Procéguorides that, “[a]ll
matters subject to the Commissioner’s authority for which another remedy iwiolepr are
grievable.” Id. But it is undisputed that the Defendants interpretahguage oSection 18-10Db,
which governs Reynolds’ classificaticas depriing the Commissioner of authority to alter
Reynolds’ conditions of confinement. Conn. Gen. Stat. 8§ 18*Tte Commissioner of
Correction shall place an inmate on special circumstances high securityasthtususe the
inmate in administrati segregation until a reclassification process is complet&dAjthough
Reynolds grieved his level 5 classification to a unit supervisor on August 4, 2014, Soipervi
Bachman responded that the matter was out of DOC'’s control. “[Y]our clagsificannot be
changed unless your sentence is overturned by the courts. Your placement ahhodherto
your Death Row Status.SeeDoc. No. 121-30 at 5. Thus, Reynolds’ failure to exhaust is

excused because his administrative remedies were in practice “unavéaifable.”

28 As discussed above, the Defendants failed to provide Reynolds with anyngfebréview in regard to his
reclasfication statusNor is there evidence that any special circumstances prisoner has ever bedfiaéclase,
e.g.,Defs’ Response tBI's Local Rule 56(a)(1) Stm{Doc. No. 131) 1 158 The defendants are obliged to follow
the mandatef Conn. Gen. Stat. §1B0b and there is no provision in the statute for an inmaie teleased from
this classificatior).

2% Defendants’ argument that “futility” is not an exception to the PLRAlestion requirement is based on the
Court’s decision irBooth 532 U.S.at 741 n.6(2001)(“[W]e will not read futility or other exceptions into statutory
exhaustion requirementghere Congress has provided otherwiseThe BoothCourt also noted thalhe ordinary
meaning of the word “available” is “capable of dieethe accomplishment of a purpdsand that whiclis
accessible or may be obtaintdd. at 737 (internal citation and quotations marks omitted). That defirsiéiored
the basis for the Court’s holding Ross Seel36 S. Ctat1859. Here, Reynals’ grieved his classification to the
Commissioner of DOC, and was told the Commissioner is incapablesofieffing any requested remedy. Under
Section 1810b, as interpreted by the Defendants, Reynolds’ conditions aa@date from the state legisleguand
therefore out of the Commissioner’s authority.
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2. Writ of Habeas Corpus

Defendants argue that a writ of habeas corpus is the exclusive remedy available to
Reynolds because he is ultimately “seeking release from his confineat@&dtthern. Defs’

Mot. at 87. Because Reynolds’ challenge of SectioadBimplicates “important state policy
interests, Defendants avow that a state habpetstion isthe appropriate method for Reynolds to
presentis claims.Id. at 93. Defendants cittate v. Campbelivhere the Connecticut Supreme
Court opinedhat“because the defendanargument centers on a pot@l challenge to
conditions of confinement, the proper vehicle for those claims is a petition for a Wabeés
corpus” 328 Conn. 444, 463 (2018). Defendants note that Reynolds did file a sepatiate
habeagpetition on November 2, 20P?. Defs’ Reply Br. at 7. In that petition, Reynolds does
not challenge the constitutionality loifs current conditions of confinement under Section 18-
10b. SeeDoc. No. 117-18 at 5 [fi this petiton [Reynolds] does not challenge the
constitutionality of C.G.S. § 18-10b or the constitutionality of the conditions mandatesy.C
8 18-10b, but onlyhe suitability of the statuteapplication to him.).

Moreover, Defendants rely dreiser v. Rodriguefor the proposition that Reynolds’
sole federal remedy is a writ of habeas corpus, after he fully exhausisthisairt habeas
remedies.411 U.S. 475, 500 (1978)fW]hen a state prisoner is challenging the very fact or
duration of higphysical imprisament, and the relief he seeks is a determination that he is
entitled toimmediate release or a speedier release from that imprisonment, his sole federal

remedy isa writ of habeas corpus.”).

30 SeeReynolds v. Commissioner of Correctidndicial Distri¢ of Tolland, C\V18-4009D3 (Doc. No. 11718). In
his pendingstate habeggetition, Reynolds challenges his underlying criminal conviction and arguesebtbis
18-10b should not apply to him because his death sentence was illegallgimpos
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The Defendants’ argument fails for two reasons. Firstctss is factually and
procedurally distinguishable from ti@ampbelicase. The Campbdl Court concludedhat a state
habeagetition was the appropriate way to address the defendant’s challengesdon $&dt0b
because his claims were unripe. The Connecticut Supreme Court opined that thedhaieas
was in a better position to adjudicate the defendant’s penalty phase claiodirfopthe
defendant’s challenges to Section 18-10(b)) because the record presented to thicGbnnec
Supreme Court was lin@dl.
[T]he recordis insufficient to resolve the defendantlaim that he will be subjected to
more severe conditions of confinement . . . . There is no evidence in the record as to
whether the commissioner has established a reclassification procesmptosi 18—
10Db, or, if such a process has been established, of what it is comprised . . re¢dtbe
is devoid of any information as to whether there are other inmates who arelgimilar
situated to the defendant and, if so, under what conditions they are confined and how
those conditions differ, if at all, from the defendant’s conditions of confinementn . . .
the habeas court, the defendant will have the opportunity to present any and all evidence
that is relevant to his claimlhat court is empowered to make factual findings on that
evidence.This court is not.
Campbel] 328 Connat 464—66 (internal citations and quotation marks omitted). Here, the
record is much more developed. The parties have engaged in voluminous discovery concerning
Reynolds’ conditions of confinement. Defendants have testified about the recktssifi
process. Reynolds has brought an Equal Protection claim relying on discovedyngegéner
similarly situated inmates. In this case, | am able to decide sumndgméunt based on a
voluminous record.
SecondlyPreiserdoes not apply here. In that case, prisoners brought a Section 1983 suit
alleging that the defendants acted unconstitutionally in depriving them of goodreuatits,
which would have resulted ih¢ir immediate release from custody. The Court held that a

federal habeas petition was the exclusive remedy for those circumstances becausanrs pr

were “challenging the very fact” of their physical imprisonménteiser, 411 U.S. at 500. The
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Cout in Preise expressly noted that a Section 1983 actiomiproper remedy for a state

prisoner who is making a constitutional challenge to the conditions of his prison life, boit not t
the fact or length of his custodyld. at 500. As an example of a permissible Section 1983
action, the Court citeHlaines v. Krner, 404 U.S. 519 (1932where grisoner claimed that

prison officials acted unconstitutionally by placing him in solitary confinemiehtat 498-99.

In Haines the prisonés claims related solely to the Statalleged unconstitutional treatmerit o
him while in confinement. The prisoner did not seek to challenge the very fact or duratisn of hi
confinement.See id.

In this action, Reynolds isot challenging the very fact or duration of his physical
imprisonment,” but is rather seeking an order that enjoins the Defendants fing plisn on
special circumstances high security stateePl's Proposed Ordet 1-3. He is not asking to
be released from prison, to have his sentenced shortened, or to be transferred to another

institution. Thus, a Section 1983 claim is a proper method for Reynolds to present his claims.

3. Qualified Immunity

The Defendants argue that, even if Reynolds’ conditions of confinement violate a
constitutionally protected right, they are entitled to qualified immunity. Thenslefef qualified
immunity, if proven, protects an individual defendant from a claim forepalamages; it does
not bar injunctive relief. The Defendants have the burden of proving the affirrdefsmese of
qualified immunity in a motion for summary judgment or at triaée Vincent v. Yelicli18
F.3d 157, 166 (2d Cir. 2013).

Qualified immunity “protects government officials ‘from liability for civil damage
insofar as their conduct does not violate clearly established statutorystitidmnal rights of

which a reasonable person would have knowR.€arson v. Callaharg55 U.S. 223, 231 (2009)
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(quotingHarlow v. Fitzgerald 457 U.S. 800, 818 (1982)A governmental official is entitled to
gualified immunity either where (1) his conduct did not violate a constitutionalaig) where
the right at issue was ntlearly establishedat the time of the alleged miscondutd. at 232.
The Supreme Court has held that district courts have the discretion to choose whictvof the t
prongs of the qualified immunity standard to decide firstjiew of the particular circumstances
surrounding the case to be decid&ke idat 236.

Under the second prong, a right is clearly established if, “at the time diahenged
conduct ... every ‘reasonable official would have understood that what he [was] doinddjiolate
that right.” Ashcroft v. al-Kidd563 U.S. 731, 741 (2011) (quotiAgderson v. Creightqri83
U.S. 635, 640 (1987))There is no requirement that a right be “clearly established” through a
binding decision directly on point, “but existing precedent must have placed the gtatutor
constitutional question beyond debatéd” “[A] broad general proposition” does not constitute
a clearly established rightee Reichle v. Howard866 U.S. 658, 665 (2012) (internal quotation
marks omitted).Rather, the constitutional right allegedly violated must be established “in a
‘particularized’ sense so that the ‘contowfsthe right are clear to a reasonable officidl’
(quotingAnderson483 U.S. at 640).

For the reasons discussed above, Reynolds has sufficiently shown that the mefenda
conduct violated Reynolds’ constitutional rights, satisfying the first prongeahtuiry>!
Regarding the second prong, when Reynolds was initially clasatfiéglacedn solitary
confinementit was clearly established that inmates have a liberty interest protected by the
Fourteenth Amendment in avoiding prison conditions that impose an atypical and significant

hardship in relation to the ordinary incidents of prison IBeewilkinson 545 U.S. at 224

31 See supraSectios IV. A. 2., IV.B. 2, and IV. C. 4.
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(citing Sandin 515 U.S. at 483). Those conditions included limited human interaction, no
contact social visits, and indefinite duration of assignm8&ee id at 214-15.

Although there is no case that provides a bright-line rule on how long an inmate may be
held in administrative segregation, the Second Circuit held in 2000 that 305 days of cenfinem
in segregated housing was a “sufficient departure from the ordinary incidgmtsaof life to
require procedural due process protections uSdedin” Colon 215 F.3cat231. ‘There are
no precise calipers to measure the sevefi§tHtlJ [segregated housing unit] hardship, but we
believe that wherever the durational line is ultimately drawn, 305 days satisfistandarti
Id. Thus, both the Supreme Court dhd SecondCircuit have made clear that inmates have a
clearly establised right to due process protections to avoid indefinite assignment to
administrative segregation

Defendants argue that their actions were objectively reasonable given the lack of
controlling precedent dictating how inmates are to be housed on deathAdealthy number
of Second Circuit opinions address the due process analysis related to atypicedreoatit
confinement that impose substantial hardship, but only in the caritegtninistrative
segregation. None of them discuss death Deathis different” Defs’ Mot. at 17 n. 3. They
contend that the cases holding that inmates have due process protections in avdiaigg soli
confinement are distinguishable because none of those cases concern
death row inmates who were subject to autonmaigimumsecurity classificationSee id.

Defendants, however, have failed to demonstrate why the housing conditions df specia
circumstances inmates do not impoaa atypical and significant hardshigpmpared to
ordinary prison life in ConnecticuMoreover, the Defendants’ conclusory statement that “death

is different” is unavailing, especially considering that Reynolds is no longextla dsv inmate.
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SeeJSUF | 64. Moreover, even if death is different as a form of punishment, it does not follow
that death row -er former death row- is “different” with respect to a conditions of confinement
claim. Given the holdings iwilkinsonandColonno reasonable offial could believe that

placing an inmate in administrative segregation indefinitely witldomeaningful hearing could

be lawful. The conditions of confinement, social isolation, and length of assignmentan thos
cases closely mirror Reynolds’.

Accordingly, the [2fendants are not entitledqaalified immunity

E. Connecticut Gener&8tatues Section 1:80bis an Unconstitutional Bill of Attaider

Reynolds also contends that Section 18-10b, which mandates that former death row
inmates in Connecticut be platender “special circumstangestatus,is an unconstitutional
Bill of Attainder.

Article I, section 10 of the United States Constitution declares “[n]o Stale.s .
pass any Bill of Attainder [or] ex post facto Law.” U.S. Const. art I. 8 10,"“8riéfly
stated, a constitutionally proscribkil of attainderis ‘a lawthat legislatively determines
guilt and inflicts punishment upon an identifiable individual without provision of the
protections of a judicial tridf. Consolidated Edison Co. of New York v. Patake F.3d
388, 346 (2d Cir. 2002) (quotindixon v. Adm’r of Gen. Servgl33 U.S. 425, 468 (197)7)

In other wordsthe Constitution bars the imposition of punishment resultiog “trial by
legislature’. United States v. Brow881 U.S. 437, 442 (1965).

The Supreme Court has stated thatd¢termire “whether a particular statute is a bill
of attainder, the analysis necessarily requires an inquiry into whithéhree definitional
elements—[1] specificity in identification[2] punishment, an{B] lack of a judicial tria—

are contained ithe statuté. United States v. O'Brier891 U.S. 367, 383 n.30 (1968ge
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alsoACORN v. United State618 F.3d 125, 135-36 (2d Cir. 201@entifying the same

three elements).

1. Soecificity inldentification

Sectionl18-10b applies tany inmate “convicted of the classfelony of murder with
special circumstances committed or afterApril 25, 2012 . . . and sentenced to a term of
imprisonment of life imprisonment without the possibitifyrelease” as well as any inmate “in
the custody of the @nmissioner of Correction for a capital felony commitpeidr to April 25,
2012 . . for which a sentence of deathimsposed . . and such inmate’s sentence is (A) reduced
to a sentence of life imprisonment without the possibilityadéase by a coudf competent
jurisdiction, or (B) commutetb a sentence of life imprisonment without the possibilfty
release.” Conn. Gen. Stat. 8 18-10b(a).

Prior to the passage of Section 18-10b dllegeninmates sentenced to death prior to
April 25, 2012 were a known group, and the legislature specifically identified that grdup as t
target of the statutéuringdebate in thdudiciary Committee “The bill that we have before us
has yet to beletermined whether or not it's constitutionBlut you see here is the ruMany
people are making thestecision on whether or not to vote for this becadhbeg are trusting that
even if they- it passesthose 11 animalen death row will die- to go to bed, rest easy, think
about that. 55 H.R. Proc., Pt. 4, 2012 Sess., p(&4tement of Rep. Cafer@mphasis addef)
see alsad., p. 281(statement oBen Kang (“Because these lfddividuals, according to this
bill, will still get the death penalty or so we believe .”).

It undisputed that Reynolds wagecifically mentioned by nantkroughouthe
legislative debatef Public Act 12-5entitled ‘AN ACT REVISING THE PENALTY FOR

CAPITAL FELONIES” later codified aonn. Gen. Stat. § 18-10b(djor example,
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Representative Adinolfi mentioned Reynolds during the March 14, 2012 Joint Standing
Committee Hearings.
But | think | could bend, although | donitant to, if we gave them solitary confinement
for life. That is, stay irdeath row justvhere they are and change the namen’t give
them all the recreationlLet's punishthem for their crimes. . . You havéichard
Reynolds, who is [convicted of] murderikigaterbury Police Office Walter T. Williams.
Conn. J. Standing Comm. Hearing, Jud. Pt. 8, 2012 Sess(giatEment of RepAdinolfi).
Similarly, Representative Dasjiin an April 11, 2012 speech during the General
Assembly proceedingspecifically identifies Reynolds as a “NéXork City crackdealer.”
But before | finish, Id like to bring attentiomo one particular inmate on death row. And
the Representative from Waterbury was very eloquent in his discussion of tiuslaar
case that of New YorKity crack dealer Richard ReynoldRichard Reynolds murdered
a Waterbury policefficer named Walter Williams in cold blood on thteeets of
Waterbury. Now, this is something thatery personal to me.
55 H.R. Proc., Pt. 4, 2012 Sess., pp. 224stgiement oRep Davis).

There is no doubt th#lhe specificityin identificationelements met

2. Punishment

Reynoldsargueghat the “punishment” elemerst satisfied because legislators described
in detailthe punitive nature of the proposed conditions the statute would iropcseecial
circumstances high securitynates

Courts consider three factors in el@hiningwhether a state inflicts “punishment” on
specified individuals “(1) whether the challenged statute falls within the historical meaning of
legislative punishment (historical test of punishment); (2) whether the staiateed in terms
of the type and severity of burdens imposed, reasonably can be said to further nonpunitive
legislative purposegfunctional test of punishment); and (3) whether the legislatigerd
‘evinces a [legislative] intent to punigimotivational test of punishmerit) ACORN 618 F.3cht

136 (quotingSelective Serv. Sys. v. Minn. Pub. Interest Research4&a®U.S. 841, 852
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(1984)). All three factors do not need to be satisfied to prove that a particular lditutems
“punishment.” Id. Instead, the three factors are weighagether when analyzing a bill of

attainder claim.ld.

a. Historical Test ofPunishment

“The Supreme Court has recognized that certain types of punishment are ‘so
disproportionately severe and so inappropriate to nonpunitive ends that they unquestionably have
been held to fall within the proscription of the [Bill of Attainder Clausé§CORN 618 F.3cat
136 (quding Nixon 433 U.Sat473). ‘The classic example is death, but others include
imprisonment, banishment, the punitive confiscation of property, and prohibition of designated
individuals or groups from participation in specified employments or vocatidds(tjuoting
Consol. Edison C9292 F.3dat351).

The conditions of confinement set forth in Section 18-10b undoubtedly constitute a
traditional form of punishment that is “considered to be punitive perGetisol. Edison Co
292 F.3d at 351The statute directs the DOC Commissoto “house §pecial circumstansp
inmate[s] in administrative segregation” untitlassification process is complete@onn. Gen.
Stat § 18-10i§a). Those hmatesaresubjected to the most restrictive form of incarceration
available within the State of Connectic#ts discussed above, special circumstances inmates are
also banned from certain prison employment, intramural recreational oppor{umtesontact

socialvisits. Thehistorical teseasilyweighsin Reynoldsfavor.

b. Functional Test of Punishment

Under the functional test, the court considers whether the challenged staguted‘in
terms of the type and severity of burdens imposed, reasonably can be said toéumthuritive
legislative purpose’s Nixon 433 U.S. at 475-76 (footnote omitted). “It is not the severity of a
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statutory burden in absolute terms that demonstrates punitiveness so much as tielenafgni
the burden relative to the purported nonpunitive purposes of the stdfatetich v. United
States 351 F.3d 1198, 1222 (D.C. Cir. 2003). “Where a statute establishing a punishment
declares and imposes that punishment on an identifiable party . . . we look beyond simply a
rational relationship of the statute to a legitimate public purpose for less bomteaKernatives
by which the legislature could have achieved its legitimate nonpunitive obgtth€ ORN
618 F.3dat 138 (quotingConsol. Edison C9292 F.3dat 39).
Section 18-10b does not have a nonpunitive purpose. lew@essly createid punish
inmates on Connecticut’'s deathw for their underlying crimes. To the extehat the
Defendants argue that Sectib®10b is a “reduction” in punishment to individualso were
previouslyfacing the death penalty, that argument is contrary to Setididb’slegislative
history. SeeDefs’ Mot. at 86.Section18-10b was enacted keepdeath row inmates in
administrative segregation indefinitelfthey were ever resentenced to life without the possibly
of release.
So the underlying amendmei&gction18-10b] and what this amendment does is say,
“Well, if we're going to take away the sword of Damadi@anging over your head, the
notion that you can wake up at any given day and your appeals have run out and you're
going to take a walk to the death chambegxohange for that, knowing that as long as
God wills you to be alive you will existn this earth, then your time in corrections is
going to be a little harder as appropriate punishment for the tifhéhat you are
served.

55 S. Proc., Pt. 3, 2012 Sess., p. (ddtement oBen Kissel).

Therefore, | find that the functional test of punishment weighs in Reynolds’ favor.

c. MotivationalTest ofPunishment

“The legislative record by itself is insufficient evidence for classifyistpéute as a bill

of attainder unless the record reflects overwhelmingly a clear lidggsiatent to punish.”
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ACORN 618 F.3d at 141Statementdy only a “smattering of legislators” will not establish
evidence of punitive intent by the legislatutd. Rather, ‘bnly the clearest proof could suffice
to establish the unconstitutionality of a statute on such a grodfiemming v. Nestoi363 U.S.
603, 617 (1960).

The legislature recordf Sectionl18-10b offers much more than a “smattering” of
punitive intent. Theextensive legislative history establishes unequivocally that Secti@011.8
was intended to punish the eleven inmates who were nonecticut’'s deathow by subjecting
them tothe harshest conditions availableor example, Senator Loongyhis address to the
Joint Standing Committee made it crystal clear 8eition18-10bwasintended to inflict
additional punishment for themates on death row who were resenteriodie. “I think that
someone serving a sentence without the possibility of eetdaaild be subject to the harshest
possible constitutional conditions that could be imposed on someone.” Conn. J. Standing
Comm. Hearing, Jud. Pt. 8, 2012 Sess., gs@8ement oBen Looney.

[1] n anticipation of a change the circumstance of the 11 people currently on death

. . . what this language in this amendment providesftrat. . . for those people, they

will not be returned to the general prison populationwiuin fact be subject to the new

conditions that are being designated in this bill with the amendment . . . [Whlee
trying to provide for in the bill and the amendme®e¢tion18-10b]is amore restrictie

set of circumstances for those in the future who lvalserving the maximum sentence in

Connecticut.

Id. at 79-80.

Several of Senator lomey’s colleagues joined in explaining the punitive nature of
Section18-10b.

The death penalty doesn’t bring back the victimgheir crimes.And we certainly can

punish criminals and protect the public safetthout it. But people don’'t get me wng,

these people have committed horrible crimes and they deserve to be punished. And with

the amendment that was offeraidthe beginning of this debatgdction18-10b], we will

have a very seveigunishment, a punishment so horrible at least one person chose to die
instead.
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55 S. Proc., Pt. 3, 2012 Sess., p. 154 (statememroS®ssberg).

| did go to Northern and saw death row and saw how horrible it is there and spending life
in prison without the possibility of parole on death row gitaation that is just like death

row is very, very, very, severe punishment. So — and that was our Amen&aetmnbrh
18-10b].

55 S. Proc., Pt. 3, 2012 Sess., p. g@&tement of & Pragué.

And while some would say doing this bill may be softame, I'd just like to remind
those, you know, those of you about Northern Prison, deathTowne, that is hell on
earth. How one retains his sanity in an environment like that is incomprehensible. And
the amendment that we approve tonig@edtion18-10b] . . really presents to us,

believe, the right way to go.

55 S. Proc., Pt. 3, 2012 Sess., p. @atement of & Crisco)
Madam Speaker, we've heard a lot of velyquent debate today. And part of the
conversation around the argument for the abolishment of the death penalty is that, one,
life and imprison- life in prison is actually worse or even more punitive than being put
to death. But, for me, these individuals are the most vile in our society and because of
their choices and thelrehaviors, they will have received Connecticut’s maximum
sentencing for prison|.]

55 H.R. Proc., 2012 Sess., p. 162 (stateroERep Hovey).
| have got to tell you, the mere fact of walkiogtside and looking up to the sky and
feeling air on youface, the mere fact thaten through maybe six inches of glass you
could look at a loved one and wattlem grow is a privilegelt’'s a privilege, and I'm
not sure it's one people convicted of the kind of crimes we define are entitled to.

55 H.R. Proc., 2012 Sess., p.(@atement oRep Cafero).
The above statements exemplify a record that reflessridhelmingly a clear legislative

intent to punish” death row inmates through more restrictive condit@@ORN 618 F.3chat

141. The motivational purpose test also favors Reynolds.

3. Lack of a Judicial Trial

The final element of a bill of attainder claim is the lack of a judicial tisaeO’Brien,

391 U.Saat383 n.30. Here, Reynolds argues that he was never affordedialjpdoceeding
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before being subjected to thanishment mandated by Section 18-18eePI's Mot. at 56-57.
In response, the Defendants state that Reyhiolitigl criminal trial served as an adequate
judicial forum to adjudicate his rights regardingc8on18-10b. SeeDefs’ Mot at 95. ft is
undisputed that [Reynolds] was found guilty after a paet-trial. . . . [Reynolds] cannot
reasonably argue that he was legislatively found guilty without the behefjudicial trial” Id.
There is no language in the text of Section 18-10b that affords Reynolds a judicial
proceeding. Defendants’ argument fails because Seidididb is not a penal statute, but a
directive from the state legislature to the DOC. During Reynolds criminidhériaas found
guilty of “one count of capital felony in violation of General Statutes (Rev. to 198dt)on
53a-54k(1) 32 and one count of murder in violation of General StatBtagion53a-54a (a)**
State v. Reynold264 Conn. 1, 15 (2003}e was rither convicted nor sentenced pursuant to
Section18-10b becausBection18-10b did not existlt was enacted in 2012, well after
Reynolds’original criminal trial. Quite simplyReynolds was not affordedudicial trial

regardingthe punishment inflied bySection 18-10b.

32 General Statutes (Rev. to 1991) Section-53h provides in relevant part: “A person is guilty of a capital felony
who is convicted of . . . (1) [m]urder of a member of the division of stateepwlibin the department of public
safety or of any local police department, a chief inspector or inspector irvisieriof criminal justice, a sheriff or
deputy sheriff, a constable who performs criminal law enforcemermsjatispecial policeman appointed under
section 2918, an official of the department obrrection authorized by the commissioner of correction to make
arrests in a correctional institution or facility, or of any fireman .ilenduch victim was acting within the scope of
his duties. . . .. "

33 General Statutes Section 534a (a) provides: “A person is guilty of murder when, with intertause the death
of another person, he causes the death of such person or of a third pemasesra suicide by force, duress or
deception; except that in any prosecution under this subsection, itslkaildifirmative defense that the defendant
committed the proscribed act or acts under the influence of extreme eahdigtnrbance for which there was a
reasonable explanation or excuse, the reasonablehesich is to be determined from the viewpoint of a person in
the defendant's situation under the circumstances as the defendargd#iem to be, provided nothing contained
in this subsection shall constitute a defense to a prosecution for, huder@cconviction of, manslaughter in the first
degree or any other crime.”
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For the reasons stated abolvedeclare thaConnecticutGeneral Statutes Sectid8-10b
is an unconstitutional bill of attaindéf. Because | conclude that Section 1@ is an
unconstitutional bill of attainder, | do not reach the issue of whether Section 18-40inéses

the ExPost Facto Clause.

F. Reynolds is Entitled to Injunctive Relief

Lastly, Reynolds has proven thatibeentitled to permanent injunctive relief.

1. IrreparableHarm

Reynolds’ current condition of confinement poaeseriouscontinuing risk of harm to
his mental health The Defendants deprive him of contact social visits and meaningful social
interaction. He is unable to engage in numerous educational and reca¢ptiogramming that
is offered to other inmates under the custody of DOC. He is placed in those conditions
indefinitely without any meaningful reclassification heariddoney damages are why
inadequate to address those harsthout injunctiverelief, he will continue to be subjected to

severeatypical and unconstitutional conditions.

2. Actual Success on the Merits

As discussed above, Reynolds succeeds on the merits on multiple constitutional claims.
His conditions of confinement violate the Eighth Amendment’s prohibition on cruel and unusual

punishment. Defendants do not offer him procedural protections in violation of his due process

34| recognize that, as a general rule, federal courts should avoid reading stiéés statcerning public safety in a
manner that renders them unconstitutioraéeVizio, Inc. v Kleg 2016 WL 1305116, at *6 (D. Conn. Mar. 31,
2016) (“In particular, ‘regulations that touch upon safety . . . are thaséhe [Supremefourthas been most
reluctantto invalidate.”) (quotingKassel v. Consol. Freightways Corp. of Delawaf80 US. 662, 670 (1981)). In
this case, however, state legislators paSssdion 1810brecognizingthat it mght not pass constitutional scrutiny.
Seeb5 H.R. Proc., Pt. 4, 2012 Sess., p. 187 (statement of Rep. QaBaroas it stands right, nojthe death

penalty islconstitutional. The bill that we have before [Sectiorl08] us has yet to be determined whether or not
it’s constitutional.”). Because the statute manifestly constitutes a bill ofddtal feel compelled to hold that it is
unconsitutional.
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rights afforded under the Fourteenth Amendment. His confinement compared to otlaglysim
situated prisoners violates his rights under thedtProtection clause Finally, the statute that
directs the DOC Commission to impdbese onerous conditions on Reyndklan

unconstitutional bill of attainder.

V. Conclusion

For the reasons stated abovg;dnt Reynolds’ Motion for Summary Judgment (Doc.
No. 119 anddeny the Defendants’oc. No. 117. Reynolds is entitled to declarayoand
injunctive relief. A separate injunction ordéradl issue. A hearing in damages will follda
determine the scope and amount of liabiityeach defendant.
So ordered.
Dated at Bridgeport, Connecticut, this 2@ty of August 2019.
[sISTEFAN R. UNDERHILL

Stefan R. Underhill
United States District Judge
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