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UNITED STATES DISTRICT COURT
DISTRICT OF CONNECTICUT

GERJUAN TYUS,
Plaintiff, No. 3:13-cv-01486 (SRU)

V.

ROGER NEWTONet al,
Defendants.

RULING ON MOTIONS FOR SUMMARY JUDGMENT

The plaintiff, GerJuan Tyus, is currently incarated at Garner Correctional Institution in
Newtown, Connecticut. In Qaber 2013, Tyus filed the pregarase in this court against
defendants the City of New London; the Counfty\New London; the City of New London Police
Department; Chief Margaret Ackley, Lieutens Brian Wright and Todd Bergeson, Sergeants
Kristy Christina and Kevin McBride, andff@ers Todd Lynch, Jeremy Zelinski, Timothy
Henderson, Mikhail Liachenko, Trisha Marcaccicsejah Pelchat, Melissa Schafranski, Darrin
O’Mara, Kyle Lamontagne, and Roger Newtortlgég City of New London Police Department;
and Special Agents Kurt Wheeler, Scott Remm, Robert Harrison, Dennis Turman, and Guy
Thomas of the federal Bureau of Alcohol, Tobacco and Firearms (ATF). Around the same time,
Tyus filed a complaint arising oof the same conduct in ConnectiSuperior Court, which the
defendants removed to this court on November 19, 28&8. Tyus v. City of New Londdo.
3:13-cv-01726, Pet. Removal, Doc. No. 1.

On January 6, 2014, | granted a motion to codate the instant caseth the action that
had been removed by the defendar@ee Tyus v. City of New Londdo. 3:13-cv-01486,

Notice of Consolidation, Doc. No. 14. The mst case is the lead case. The member case—the

former state court case—has been clossek Tyus v. City of New Longddo. 3:13-cv-01726.
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On April 29, 2014, | issued an order addregsiyus’s motion for leave to amend, Doc.
No. 29, and a motion to dismiss filed by defendahée City of New London; the City of New
London Police Department; and Chief Ackleyeliienants Wright and Bergeson, Sergeants
Christina and McBride, and Officers LymcZelinski, Henderson, Liachenko, Marcaccio,
Pelchat, Schafranski, O’'Mara, and Lamontaghthe City of New London Police Department,
Doc. No. 15" In the order, | granted Tyusdve to file an amended compldimtenied the
motion to dismiss without prejudice, and dissed pursuant to 28 U.S.C. § 1915A(b)(1) all
claims in Count | of the Amended Complaias, well as the Sixth Amendment claims and all
conspiracy claims in Count V of the Amended Complaint. Order, Doc. No. 35.

In June 2014, all the City of New Londonfeledants (except Officer Newton) moved to
dismiss claims set forth in the amended complaiot. Dismiss, Doc. No. 39. On March 31,
2015, | granted the motion in part and denied gart. | dismissed (i) all claims against Officers
Zelinski and Liachenko; (ii) all federal claims agsti Chief Ackley in heindividual and official
capacities; (iii) the claim th&fficers Newton, Lynch, Pelchatnd Marcaccio falsely arrested
Tyus on March 3, 2011; (iv) the claims under #eti¢ sections 7 and 9 of the Connecticut
Constitution against Chief Ackley and the GifyNew London; (v) the state law claims of
negligence and intentional and negligent inftintof emotional distress against all defendants;
and (vi) the claims under artil, section 10 of the Connemit Constitution against all

defendants. | denied the motion to disnimsall other respects. Order, Doc. No. 84.

! Neither the County of New Londonor Officer Roger Newton joineid the motion to dismiss.
Officer Newton resigned from the New London BelDepartment effective February 10, 2012.
SeeEx. P to Pl.’'s Mem. Opp. Defs.” Mot. Dismiss, Doc. No. 78-1.
2 The amended complaint includes the same defgésds were named in the complaint, except
the County of New London and the Cityldéw London Police Department, which were
dropped as defendants.
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On September 10, 2015, | issued an orddressing a motion to dismiss filed by ATF
Agents Wheeler, Riordan, Harrison, Turman, and Thomas (the federal defenSGaetdpt.
Dismiss, Doc. No. 67. | dismissed all claimsiagt those defendants pursuant to (a) 28 U.S.C.
8 1915(e)(2)(B)(ii) (forall claims against Agent Harrison and the equal protection claim against
Agents Riordan, Wheeler, Turman, and Thom@g)Federal Rule of @il Procedure 12(b)(1)

(for all federal claims for monetary damages dadlaratory and injunctiveelief against Agents
Wheeler, Riordan, Turman, and Thomas in theirc@ficapacities, as well as for all state law
claims); and (c) Federal Rule of Civil Procee 12(b)(6) (for the durteenth Amendment due
process claims and the Fourth Amendment fafsest and malicious prosecution claims against
Agents Riordan, Wheeler, Turman, and Thomasyelkas for the claims that Agents Riordan
and Wheeler transported Tyus to federal coudyder, Doc. No. 92. Because all claims against
the federal defendants had been dismissedninated those defendants from the ceSee id.

The case proceeds against the remaininghdefets on (1) the Fourth Amendment search
and seizure and excessive force claims; (@)Rifth and Fourteenth Amendment due process
claims; (3) the Fourteenth Amendment equal ptaieclaim and the state law claims of assault
and battery against Lieutenaiwright and Bergeson, Sergeants Christina and McBride, and
Officers Lynch, Henderson, MarcaociPelchat, Schafranski, O’Mara, Lamontagne, and Newton
in their individual and officiatapacities; (4) the claimsder article |, sections 7 and 9 of the
Connecticut Constitution against Lieutenants Wright and Bergeson, Sergeants Christina and
McBride, and Officers Lynch, Henderson, Marcaccio, Pelchat, Schafranski, O’'Mara,
Lamontagne, and Newton in their individual aajties; and (5) the Fourth and Fourteenth

Amendment claims against the City of New London.



Lieutenants Wright and Bergeson, Serge@ftsstina and McBride, Officers Lynch,
Henderson, Marcaccio, Pelchat, Schafranskil&a, and Lamontagne, and the City of New
London (collectively, the New Lomeh defendants) have filed a motion for summary judgment.
Doc. No. 97. Officer Newton has filed a sepanaotion for summary judgment. Doc. No. 96.
For the reasons set forth below, | denyriaions in part and grant them in part.

l. Standard of Review

Summary judgment is appropriate when the r@c@monstrates that “there is no genuine
dispute as to any material fact and the movaantgled to judgment as matter of law.” Fed.

R. Civ. P. 56(a)see also Anderson v. Liberty Lobdy7 U.S. 242, 256 (1986) (plaintiff must
present affirmative evidence in order tdedg properly supportemotion for summary

judgment). When ruling on a summary judgment ormgtthe court must construe the facts in the
light most favorable to the nonmoving partpdanust resolve all ambiguities and draw all
reasonable inferences against the moving pahderson477 U.S. at 259ylatsushita Elec.
Indus. Co. v. Zenith Radio Corgl75 U.S. 574, 587 (19863dickes v. S.H. Kress & C&98

U.S. 144, 158-59 (19703ee also Aldrich v. Randolph Cent. Sch. D883 F.2d 520, 523 (2d

Cir. 1992) (court is required toésolve all ambiguities and draw all inferences in favor of the
nonmoving party”). When a motion feummary judgment is properly supported by
documentary and testimonialidgnce, however, the nonmovingrfyamay not rest upon mere
allegations or denials, but must present sufficggnbative evidence to establish a genuine issue
of material fact.Celotex Corp. v. Catretd77 U.S. 317, 327 (1986Y,0lon v. Coughlin58 F.3d

865, 872 (2d Cir. 1995).



“Only when reasonable minds could not diféarto the import of the evidence is
summary judgment proper Bryant v. Maffucgi923 F.2d 979, 982 (2d Cir. 199%ge also
Suburban Propane v. Proctor G&53 F.2d 780, 788 (2d Cir. 1992). If the nonmoving party
submits evidence that is “merely colorabler’is not “significantly probative,” summary
judgment may be grantednderson477 U.S. at 249-50.

The mere existence of some allegeddattlispute between the parties will not

defeat an otherwise properly supigal motion for summary judgment; the

requirement is that there be no genuine issue of material fact. As to materiality,

the substantive law will identify whicta€ts are material. Only disputes over

facts that might affect the outcome of the suit under the governing law will

properly preclude the entry of summaguggment. Factual disputes that are
irrelevant or unnecessary will not be counted.

Id. at 247-48. To present a “genuine issue of riatiact,” there must be contested evidence
“such that a reasonable jury could reta verdict for the non-moving partyld. at 248.

If the nonmoving party has faildd make a sufficient showy on an essential element of
his case with respect to which he beardalmglen of proof, then summary judgment is
appropriate.Celotex 477 U.S. at 322. In such circumstances, “there can be ‘no genuine issue as
to any material fact,” since a complete failofgoroof concerning anssential element of the
nonmoving party’s case necessarily rasddl other facts immaterial.ld. at 322—-23accord
Goenaga v. March of Dimes Birth Defects Fouad. F.3d 14, 18 (2d Cir. 1995) (movant’'s
burden satisfied if he can point to an absesfeevidence to support an essential element of
nonmoving party’s claim). In shipiif there is no genuinesse of material fact, summary
judgment may be awardeelotex 477 U.S. at 323.

Where one party is proceedipgp se | must read thero separty’s papers liberally and
interpret them “to raisthe strongest arguments that they suggeatifley v. Kirkpatrick 801

F.3d 51, 62 (2d Cir. 2015) (internal quotation nsaakd citation omitted). Despite this liberal
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interpretation, howevef[u]nsupported allegations do not creat material issue of fact” and
cannot overcome a properly supportedtion for summary judgmenSee Weinstock v.
Columbia Univ, 224 F.3d 33, 41 (2d Cir. 2000).
Il.  Facts®

Construed in the light most favorable to Tysmse Andersqml77 U.S. at 255, the facts
are as follows. In October 2010, a jury empaneled in this court acqhyttesdof all federal
criminal charges stemming from an atréhat occurred in November 2008ee United States v.
Muller, No. 3:09-cr-00247 (RNC), Judgment of Acquitter Jury Trial, Doc. No. 494. After
his release from custody, Tyus neted to New London, Connecticut.

On January 18, 2011, Officers Henderson anddraagne pulled Tyus over for a traffic
violation. The officers issued Tyus a warnirgket for having a defective rear marker plate

light. Tyus asserts thats rear marker plate light was fuliynctional at the time of the stop.

% The relevant facts are taken from the Local Fafia)1 Statements anciiibits attached to the
Local Rule 56(a)1 Statements filed by tew London defendants, Docs. Nos. 96-2—96-9, and
Defendant Newton, Docs. Na&7-2-97-26, as well as Tyus’s Affidavits, Docs. Nos. 103-1 &
109, and Exhibits attached to the Affidayidocs. Nos. 103-2 & 109. Local Rule 56(a)2
requires the party opposing summary judgmesutamit a Local Rule 56(a)2 Statement which
contains separately numbered paragraphs gmneléng to the Local Rule 56(a)l Statement and
indicates whether the opposing paatimits or denies the facst forth by the moving party.
Each admission or denial mustinde a specific citation to affidavit or other admissible
evidence. In addition, the opposing party naugimit a list of diputed factual issuesSeeD.
Conn. Local R. Civ. P. 56(a)2 & 56(a)3.

With their motion for summary judgment, defendants filed a Notice to Pro Se Litigant,
Docs. Nos. 96-3, 97-3, informing Tyus of hisightion to respond to the motions for summary
judgment, the time limit for filing his responses, arfidhe contents of a proper response. Tyus
has failed to file a Local Rulg6(a)2 Statement in resporiseeither motion for summary
judgment. Accordingly, defendants’ facts, which are asserted in their Local Rule 56(a) 1
Statements and that have evidantisupport, are deemed admitt&&eeD. Conn. Local R. Civ.
P. 56(a)l (“All material facts set forth in .[the Local Rule 56(a)l3tatement and supported by
the evidence will be deemed admitted unless owatted by the statement required to be served
by the opposing party in accordawith Rule 56(a)2.”).
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On January 22, 2011, Officers Henderson anatiie stopped Tyus because his vehicle
had no front marker plate. Tyus—who was accompanied by a passenger, Lashawn Cecil—
contends that his vehicle did, fimct, have a front marker platetae time of the stop. During the
stop, Officer Newton claimed to smell the odon@drijuana in Tyus’s car, and asked him to exit
the vehicle. (At some point fuee the officers pulled Tyus ovdne had been smoking marijuana
in the car.) Officer Newton then searched TyAdthough the officer did not find any narcotics
or other contraband during the sgarhe did discover a knife one of Tyus’s pant pockets.
Officer Newton issued Tyus a traffticket for failure to display &ront marker plate, but did not
charge or arrest him for possession of a weapon.

Meanwhile, Officer Henderson observed Tyysassenger, Cecil, moving his hands in a
manner that suggested he was trying to cdremaething. Officer Hederson ordered Cecil to
step out of the vehicle, and Officer Newton cortdda search of Cecil’'s person. In the course
of the search, Officer Newton patted over an objethe front of Cecil’s pants. Cecil admitted
that the object was marijuana and removed the bragédti. The officers searched Tyus’s car for
further contraband, but did not find any. They then placed Cecil under arrest on charges of
possession of marijuana and transportedtbithe New London police station.

Later that day, Officer Henderson prepaaedncident report garding the stop and
search of Tyus and his car, and the searclamedt of Cecil. Sergeant McBride verified the
report. Tyus later attempted to challengetthéic violation, buta clerk at the Norwich
Superior Court informed him that tleewas no traffic violation on record.

Two weeks later, on February 5, 2011, &dfiNewton pulled Tyus over on Garfield

Avenue in New London for failing to display afit marker plate, having tinted car windows,



and traveling too fast given thhead and weather conditions. Tywso was driving the vehicle,
was accompanied by a woman in the front passesegdr Just after Officer Newton pulled over
Tyus, Officer Marcaccio arrived #te scene. After conversimgth Tyus through the driver’s
side window, Officer Newton asked Tytesexit the vehicle. Tyusose to get out of his car, and
a knife—which Tyus identified as his own—Hfeut of his pocket omt the front seat.

Officer Newton then conducted a manual skaif Tyus as Tyus stood facing his car on
the driver’s side. During the search, Offitdégwton repeatedly reached into the pockets of
Tyus’s pants and grabbed under Tyus’s buttockkaotch area. The officer did not find any
other weapons, but discovered cash in Typeskets and claimed to Y felt a non-anatomical
object in his buttocks area.ffi@@er Marcaccio stood nearby and ebged the entire search.

After the search was complete, Officer Newtoooeted Tyus to the back of the vehicle,
but did not handcuff him aetrieve the knife from the front seat. He used his cell phone to
make a call while Officer Marcaccio stood Byus. Approximately five minutes after
completing the manual search of Tyus—by which time Officer Pelchat also had arrived at the
scene—Officer Newton went to the front sefithe car and obtained Tyus’s knife.

While Officer Newton returned to Tyus’s ptien at the back of the car, Officers
Marcaccio and Pelchat went to thider side of the vehicle and spdkeTyus’s passenger. They
asked the woman to exit the vehicle and condlatpat search with heonsent. After the
search, the officers did not arrest the passengepemditted her to return to the vehicle.

Approximately fifteen minuteafter Tyus was pulled ove@fficer Lynch arrived at the
scene. He spoke first with Tyus and then v@fificer Newton. At tlat point, Officer Newton

placed Tyus in handcuffs, and Officer Lynch contddawo brief manual pat searches of Tyus’s



buttocks area on the outside of his clothedenmdfficers Marcaccio, N&ton, and Pelchat looked
on. After those searches, Officers Newton ayddh escorted Tyus to Officer Marcaccio’s
police vehicle and placed him inside. OfficeriNen then arrested Tyus on charges of carrying
a dangerous weapon and possessiaveéapon in a motor vehicle.

Officers Marcaccio and Pelchat transpdrig/us to the New London Police station,
where Officer Pelchat issued Tyus a traffic éitkor failing to displaya front marker plate,
operating a vehicle with tintadindows without a permit, andaveling too fast given the
weather conditions. (When Tyus later attemptechilenge the traffic vialtions, a clerk in the
Connecticut Superior Court informed him that ghetere no such traffic @lations on record.)
During booking at the station, Officers Lynch axewton again pat-searched Tyus and claimed
to have felt a non-anatomical object in the are@yus’s buttocks. As a result, Sergeant
Christina authorized Officellsynch, Newton and Pelchat tmnduct a strip search.

The officers escorted Tyus to a separate ragoorder to perform the strip search, but
Tyus refused to identify or remove the objiomn his buttocks. Despite Tyus’s resistance—
which at one point led Sergeantri3tina to threaten to taséif he did not comply—Officers
Lynch and Pelchat were able to bring Tyush® floor, and Officer Newton then pulled down
Tyus’s pants. The officers observed a plalstig between Tyus’s buttocks, which Officer
Newton retrieved. He and Offic®elchat immediately recognized the substance in the bag as
crack cocaine. None of the officers entered a fing@ther body part into Tyus’s rectum during
the search.

Afterwards, Officer Newton charged Tyus wabditional criminal violations, including

interference with a police offer, possession of drug paraphémaossession of marijuana,



possession of marijuana withl»00 feet of a housing project,gs@ssion of crack cocaine with
intent to sell, and possession of crack cocairb intent to sell within 1500 feet of a housing
project. Lieutenant Wright vigied the incident rport prepared by Officeewton regarding the
stop and searches on February 5, 2011. Sules¢ly, Tyus was able to post bond, and the
police released him from custody.

On February 28, 2011, a United States MagistJudge issued a warrant for Tyus’s
arrest on federal criminal charges based on theoties found on him in the course of the strip
search conducted bydiNew London policeSee United States v. Tyido. 3:11-cr-00045,

Doc. No. 1. On March 3, 2011, Officer Nentstopped a vehicle in which Tyus was a

passenger in order to enforce thutstanding federal warrar®@fficers O’Mara and Henderson
responded as backup. Officer Newton asked Tyegitdhe vehicle, searched him, and placed

him under arrest in accordance with the warr&gcause Officer Newton claimed to smell the

odor of marijuana in the car, Bearched the vehicle and recowkaeknife belonging to Tyus in

the pocket of the front passenger door. Officer Newton then also charged Tyus with possessing a
weapon in a motor vehicle and withrrying a dangerous weapon.

The officers transported Tyus to the Neandon police stationyhere Officer Newton
conducted a pat search of Tyus. He themght and obtained from Lieutenant Bergeson
permission to conduct a strip search of Tarscontraband and weapon®fficers Newton and
Henderson conducted the search, but did notdimdnarcotics, weapowms other contraband.

On March 4, 2011, ATF Agents Riordan andé&&ler transported Tyus to federal court
for his arraignment on the charge of possessionrgbtias with intent to distribute in violation

of 21 U.S.C. 88 841(a)(1) and (b)(1)(B)(iii). &l&y one year later, on February 17, 2012, the
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United States moved to dismiss the federal cringcharges against Tyustarf learning that one
of the arresting New London police officerfeger Newton—had been identified as having
planted drugs on a suspect during an ar8se United States v. Tyis0. 3:11-cr-00045, Doc.
No. 71. On February 21, 2012, pursuant to thation, Tyus’s federal criminal case was
dismissed.See id.Doc. No. 72.

In September 2012, Tyus appeared in statgtdor sentencing on the charges stemming
from his arrest on March 3, 2011, and on a chargeotdting his probation. Tyus pled guilty to
the charge of carrying a dangerous weaponaaimitted the probation violation charge. The
state court terminated Tyugisobation and sentenced him togé years of imprisonment on the
weapons possession charge. The prosecutor dmtelle prosequi with respect to all other
pending charges, including those that were thesbdasiTyus’s arrest on February 5, 2011.

Ill.  Discussion

The motions for summary judgment filed thhe New London defendés and defendant
Newton address the same claims. Thus|liconsider both motions together.

A. Fifth and Fourteenth Amendment Claims

Counts V and VI of the Amended Complaiitrport to state claims for violation of
Tyus’s due process rights under #igh and Fourteenth Amendmerit<Count V includes a
claim that all defendants conspireddeprive Tyus of his libertiy violation of rights protected
by the Fourth, Fifth, and Fourteenth Amendmewtsen they searched him in an unreasonable

manner on February 5, 2011 and arrested hitmowt probable cause on February 5, 2011 and

* Count V is actually the sixttoant of the Amended Complairtnd Count VI is actually the
seventh count, because there are (pvesumably mislabeled) Counts Ii5eeAm. Compl., Doc.
No. 51, at 1 77-80. By Counts V and VI, | méaacounts designated as such on page 23 of
the Amended ComplaintSee idat Y 83-86.
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March 3, 201P. Am. Compl., Doc. No. 51, at 7 83 & 84. Count VI of the amended complaint
alleges, among other things, tladitdefendants deprived Tyus I liberty in violation of the
substantive due process claus¢hef Fourteenth Amendment when they subjected him to false
arrests.Id. at 1 85 & 86. | previously dismissegiuk’s Fourteenth Amendment due process
claim against the federal defendasseseOrder, Doc. No. 92, at 11-12, but did not address his
Fifth Amendment due process claim agathstNew London defendanand Officer Newton.

To the extent that Tyus asserts a Fthendment due process claim against Officer
Newton and the New London defendants, | disitiesclaim because the Fifth Amendment due
process clause applies only to actions by thieedrStates government and federal employees.
See, e.gDusenbery v. United Stat€s34 U.S. 161, 167 (2002) (holding that the Fifth
Amendment’s Due Process Clause only pratettizens against the conduct of federal
government officials, not state official#®dmbrose v. City of New Yqr&23 F. Supp. 2d 454,
466—67 (S.D.N.Y. 2009) (dismissing a Fifth Amereirhdue process claim against the city
because the plaintiff had not alleged thatfdderal government had violated his righGassidy
V. Scopetta365 F. Supp. 2d 283, 286 (E.D.N.Y. 2005) (dismissing Fifth Amendment due
process claims against the city and fire department officials because defendants were not federal
employees)see als®28 U.S.C. 8 1915(e)(2)(Bi) (court may dismiss “at any time” portions of
a complaint that “fail[] to state a claim on whidaief may be granted”)The current and former
municipal defendants are not federal employeed,s@ Tyus cannot state a claim against them
for violating rights protected by the Fifth Amendment.

To the extent that Tyus assertBa@irteenthAmendment due process claim against

® Tyus also claims that the deftants conspired to deprive himto$ liberty in violation of his
Sixth Amendment rights. As indicated above, 8ixth Amendment and conspiracy claims were
dismissed on April 29, 2014. Order, Doc. No. 51.
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Officer Newton and the New Londalefendants for depriving him bis liberty, that claim fails
because it is predicated on Rigurth Amendment false arrest claim. As the United States
Supreme Court has stated, if “a particular Adraent ‘provides an exigit textual source of
constitutional protection’ against a particular sort of governrbehavior, ‘that Amendment, not
the more generalized notion ofulsstantive due process” mustthe guide for analyzing these
claims.” Albright v. Oliver 510 U.S. 266, 273 (1994) (quoti@aham v. Connqr490 U.S.
386, 395 (1989)). Here, Tyus’s claims of fals@st, excessive force adéprivation of liberty
are all covered by the Fourth Amendment’s priddes against unlawful seizure. Therefore,
Tyus cannot state a general substantive due prot@@ss nor can he allege those same injuries
as violations of his Fourteenth An@dment substantive due process rigl8se idat 274-75
(“The Framers considered the matter of prettegrivations of libertyand drafted the Fourth
Amendment to address it . . . . [Therefore,] substantive due process . . . can afford [the plaintiff]
no relief.”); Maliha v. Faluoticq 286 F. App’x 742, 744 (2d Ci2008) (holding that plaintiff's
substantive due process claim merged wighHuurth Amendment claim because the former
claim arose from the same set of actions tHagatly violated his Fourth Amendment rights);
Pinter v. City of New Yorl©76 F. Supp. 2d 539, 573 (S.D.N2013) (“There is no cause of
action for false arrest or unlawful stop untteg Due Process Clauséthe Fourteenth
Amendment.” (citations omitted)pnow v. Village of Chathgr84 F. Supp. 2d 322, 327
(N.D.N.Y. 2000) (“Constitutional clais arising out of a deprivatiaf liberty must be examined
under Fourth Amendment standards, not duegs® standards under the Fifth and Fourteenth
Amendments.” (citations omitted)).

As for Tyus’s Fifth Amendment due process claims against the terminated federal
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defendants, to the extent thatid not already address the RilAmendment due process claims
against themseeOrder, Doc. No. 92, at 11-12, those clafaisfor the same reasons applicable
to the Fourteenth Amendment due process cla@laims of due prass violations arising
under the Fifth and Fourteenth Amendmenésanralyzed under the same standa®kee Zynger
v. Dep’t of Homeland Se®&15 F. Supp. 2d 50, 55 n.5 (E.D.N.Y. 2009) (“There does not appear
to be any substantive difference between due process claims asserted under the Fifth
Amendment’s due process clause . . . [dhd]equivalent clause in the Fourteenth
Amendment.”) aff'd, 370 F. App’'x 253 (2d Cir. 2010). c&ordingly, | hold that the Fifth and
Fourteenth Amendment due process claims agalhdefendants fail as a matter of law and
must be dismissedSee28 U.S.C. § 1915(e)(2)(B)(ii).

B. Fourth Amendment Claims

Tyus also raises various claims under tbarth Amendment. The Fourth Amendment to
the United States Constitution states that “[t]lglatrof the people to b&ecure in their persons,
houses, papers, and effects, against unreasoretthes and seizures, bimat be violated.”
U.S. Const. amend. IV. ltis clear from thamguage that “the ultimate measure of the
constitutionality of a government sehror seizure is reasonablenesSriited States v. Bailey
743 F.3d 322, 331 (2d Cir. 2014) (internal quotatitarks and citations omitted). In Fourth
Amendment cases, reasonablenesgaserally determined by badaing the particular need to
search or seize against the privacy interests invaded by such adtion.”

To effectuate the protections of the Foultinendment, a police officer usually must
obtain a warrant from a judicial officer floee conducting a search or a seizuee California v.

Carney 471 U.S. 386, 390 (1989} ew York v. Beltard53 U.S. 454, 457 (1981). There are a
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number of exceptions to the warrant requiremeatvever, and a warrantless search or seizure
that falls into such an exception may be comsd reasonable and therefore valid under the
Fourth AmendmentSee lllinois v. McArthyr531 U.S. 326, 330 (2001) (citing examples of
recognized exceptions to want requirement).

One exception to the warrant requiremenmtpts police officers to conduct certain
warrantless searches and seizures in the cofitsaffic stops. Although a police officer’s
“temporary detention of a person . . . [after] spapf] her vehicle . . . constitutes a seizure for
Fourth Amendment purposes, and thus must not be unreasosaiel&illes v. Repick$11
F.3d 239, 244-45 (2d Cir. 2007) (citiighren v. United State517 U.S. 806, 809-10 (1996)),
officers may stop and detain a motorist whegythave “at least articulable and reasonable
suspicion . . . that either the vel@ or an occupant is . . . sulfjéc seizure for violation of law,”
Delaware v. Prouset40 U.S. 648, 663 (1979). “[T]he reasbleasuspicion of a traffic violation
provides a sufficient basis under the Fourth Amesninfior law enforcement officers to make a
traffic stop.” United States v. Stewaf51 F.3d 187, 193 (2d Cir. 2009). To be sure, an initial
detention by the police “must baniporary and last no longer thenecessary to effectuate the
purpose of the stop. Similarly, the investigatmeans employed should be the least intrusive
means reasonably available to verify or dispel the officer’s sos@ién a short period of time.”
Gilles, 511 F.3d at 245 (quotirfgorida v. Royer 460 U.S. 491, 500 (1983) (plurality opinion)).
But if the traffic stop is lawful neither the deawnor any passengers have a “Fourth Amendment
interest in not being orderexait of the stopped vehicle Mollica v. Volker 229 F.3d 366, 369
(2d Cir. 2000). Thus, “a police officer may amatter of course, orded passenger or a driver

out of “a lawfully stopped car.Maryland v. Wilson519 U.S. 408, 410 (1997) (citing
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Pennsylvania v. Mimmg34 U.S. 106, 108-09 (1977) (per curiam)).

1. January 18, 2011 — Traffic Stop and Search

Officer Lamontagne states that he stoppgds on January 18, 2011, because Tyus failed
to use his turn signalSeelLamontagne Aff., EXA to New London Defs.” Mot. Summ. J., Doc.
No. 97-4, at 3. Officer Lamontaghelieves that he issued Tyus a warning rather than a traffic
infraction. Id. In fact, Tyus received a warning foilifiag to illuminate his rear license platsge
Warning Ticket, Pl.’s Ex. P to Pl.'s Mempp. Defs.” Mot. Summ. J., Doc. No. 109, at 15,
which constitutes an infrion under Connecticut lageeConn. Gen. Stat. § 14-96c¢(d).

At his deposition, Tyus testified that hisrdicense plate was illuminated on January 18,
2011. SeeTyus Dep. at 59:5-10, Ex. C to New Londornfeviem. Supp. Mot. Summ. J., Doc.
No. 97-6, at 28. In his opposition to the defendamibtion for summary judgment, Tyus further
asserts that he checked thelbafter he was pulled over on January 18, and that it worked. He
states that he made no repaw the bulb after the stojseeTyus Aff., Ex. A to Mem. Opp.

Defs.” Mot. Summ. J., Doc. No. 103-1, at 2. Thssgements create a gemelissue of material
fact regarding whether the defendants had a reasonable suspicion that Tyus was engaged in
illegal activity. Thus, the motion for summary judgnt is denied with spect to Tyus’s Fourth
Amendment claim arising out tfie January 18, 2011 traffic stop.

Tyus alleges that Officer Lamontagne olaid to smell marijuana in Tyus’s vehicle
during the stop, and that the offiamdered Tyus to exit the vehicle and conducted a pat search
of Tyus’s body. Tyus Aff., Ex. A to Pl.’'s Mem. Opp. Defs.” Mot. Summ. J., Doc. No. 103-1, at
2-3. According to Tyus, Officer Lamontagne atgarched inside the gkets of Tyus’s pants

and extracted cash and asigted-opening pocketknifeéd. at 3. Tyus clams that Officer
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Henderson searched the vehidat found nothing illegal in itld. Before leaving the scene,
Tyus asserts, the officers issued Tyus a warning fiefective rear marker light and returned the
personal items that they had seized from his pochkdisat 4.

Officers Henderson and Lamontagne state thatad@emember if they searched Tyus.
SeeLamontagne Aff., Ex. A to New London Def#/ot. Summ. J., Doc. No. 97-4, at 3;
Henderson Aff., Ex. B to New London Defs.” M&@&umm. J., Doc. No. 97-5, at 3. Thus, a
genuine issue of fact existstlvregard to whether Officer lnaontagne searched Tyus; whether
Officer Henderson searched Tyus'’s car; and—given the possibility thaitthktraffic stop was
illegal—whether there was a valiggasonable basis to search Tyusisrcar. | conclude that the
disputed factual circumstances of the stop @wskible search precludee from holding that
Officers Lamontagne and Hendersame entitled to qualified imaomity. Therefore, | deny the
defendants’ motion for summamydgment with respect to theaains that Officers Lamontagne
and Henderson violated Tyus’s Fourth é&mdment rights on January 18, 2011.

2. January 22, 2011 — Traffic Stop and Search

Officers Henderson and Newton arghat they had reasonaldaspicion to stop Tyus on
January 22, 2011 for a violation of a traffic la@eeHenderson Aff., Ex. B to New London
Defs.” Mem. Supp. Mot. Summ. J., Doc. No. ®7at 3, 4-5; Def. Newton’s Mem. Supp. Mot.
Summ. J., Doc. No. 96-1, at 5-6. fioér Newton also contends thais decision to search Tyus
and his car in connectionitiv the stop was reasonable.

a Traffic Stop
On January 22, 2011, Officers Henderson andthlie stopped Tyus for allegedly failing

to display a front marker plate. Under Connectiaut, a front license plate must be displayed in
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a conspicuous placeseeConn. Gen. Stat. § 14-18(2). In a downt Tyus filed on February 23,
2015 in opposition to the federal defendants’ motiodisaiss, he stated that there was a front
license plate on his vehicle on January 22, 2@deTyus Aff., EX. A to Pl.’s Mem. Opp. Fed.
Defs.” Mot. Dismiss, Doc. No. 78-1, at 5. Although that document is titled “Affidavit of
GerJuan R. Tyus,” it was not sworn ungenalty of perjury or notarizedsee id. Eight months
later, at Tyus’s deposition on September 30, 2015, counsel for the defendants asked Tyus if he
had a license plate on the front of his vehigh January 22, 2011 or on February 5, 2011. Tyus
testified that he did not remembe3eeTyus Dep. at 12:23-13:4, 23:9— 11, Ex. C to New
London Defs.” Mem. Supp. Mot. Summ. J., Dbln. 97-6, at 3—4, 10. In his affidavit in
opposition to the motions for summary judgment, Tyus now asserts that there was a front license
plate on the vehicle on Janu&®, 2011 and on February 5, 20139eeTyus Aff., Pl.'s Mem.
Opp. Defs.” Mot. Summ. J., Doc. No. 103-1, at 4, Byus's affidavit is essentially identical to
the document he submitted in opposition to the fédkf@ndants’ motion to dismiss, except that
the affidavit was notarizeand dated December 1, 2016f. Ex. A to Pl.’s Mem. Opp. Fed.
Defs.” Mot. Dismiss, Doc. No. 78-1, at 4.

The defendants contend that Tyus cannot creaigsare of material fact at this juncture
by filing an affidavit that comadicts his earlier depositionsténony. New London Defs.” Reply
to Pl.’'s Mem. Opp. Defs.” Mot. Summ. J., @dNo. 106, at 1-3. As indicated above, however,
prior to Tyus’s deposition on September 30, 2015, he already had filed a document that stated
there was a front license plate on hikiete at the time he was pulled oveSeeEx. A to Pl.’s

Mem. Opp. Fed. Defs.” Mot. Dismiss, Doc. No. ¥8at 4. Thus, the affidavit filed in opposition

® The affidavits do not explicitly state that Tyiisplayed a front license plate on February 5, but
do emphasize that he was driving the same vemmatientical condition.The fairest reading of
Tyus’s affidavits is that hdid display the same plate.
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to the motion for summary judgment does metessarily contradict Tyus’s deposition
testimony. Instead, the two may be entirely cdasis Tyus may not have remembered if he
displayed a front license plave the relevant date at the &rof his deposition, even though he
did remember at the time bfs earlier affidavit.See Rivera v. Rochester Genesee Reg’'l Transp.
Auth, 743 F. 3d 11, 22-23 (2d Cir. 2014) (explainingt the contradiction must be “real,
unequivocal, and inescapablePayes v. N.Y. Dep'’t of Corts84 F.3d 614, 619-20 (2d Cir.
1996) (holding district judge had erred in discrediting portions of appellant’s second deposition
because, the first and second depositiongwaly “arguably contradictory.”).

| find that a genuine issue ofaterial fact does exist witlegard to whether Tyus’s
vehicle displayed a front licenpdate on January 22, 2011, and th@ary must decide if the
officers reasonably believed thatus/was violating a traffic law ae time of the stop. Officers
Henderson and Newton have not met their burdehdw ¢hat they are entitled to judgment as a
matter of law on Tyus’s claim that the stop January 22, 2011 was unreasonable and violated
his rights under the Fourth Am@ment. Identical issues of teaial fact prevent me from
determining that Officers Newh and Henderson are entitledqtaalified immunity with regard
to this claim. | deny the defendants’ motionsgammary judgment with respect to the legality
of the traffic stop on January 22, 2011.

b. Search at Scene of Traffic Stop

As for the search conducted at the sagftbe traffic stop on January 22, 2011, Tyus
states that Officer Newton claimed to smeédl tidor of unburned marijuana in the vehicle and
ordered him to exit the car. Tyus Aff., Ex. ARh’s Mem. Opp. DefsMot. Summ. J., Doc. No.

103-1, at 4. Tyus concedes that he had beeniamatarijuana in the cagarlier that day. Tyus
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Dep. at 13:14-21, Ex. C to New London Defs.” M&upp. Mot. Summ. J., Doc. No. 97-6, at 4.
According to Tyus, the search perfornigdOfficer Newton exceeded the scope of a
simple pat down. Pl.’s Mem. Opp. Defs.” M&8umm. J., Doc. No. 103, at 16. Tyus contends
that Officer Newton searched inside the pockéfByus’s pants to $ee an assisted-folding
knife, and also repeatedly grabbed Tyus’s cratath buttocks. Tyus Aff., Ex. A to Pl.’'s Mem.
Opp. Defs.” Mot. Summ. J., Doc. No. 103-14atOfficer Henderson dispes Tyus’s account
and states that he did not observe Officer Newton engage in an intrusive search or grab Tyus’s
buttocks or groin, Henderson Aff., Ex. B to Défdem. Supp. Mot. Summ. J., Doc. No. 97-5, at
4, but he did not provide a sleription of the search ims police incident reporseelncident
Rep., Ex. C to Def. Newton’s Mem. Supp. Mot. Summ. J., Doc. No. 96-6, at 3. Nor did Officer
Newton, for his part, file an atfavit describing the searchsapport of his motion for summary
judgment. Thus, there remains an issue of nat@&ct with regard tavhether Officer Newton’s
search of Tyus exceeded the bounds of a pat down search for narSetc3ackson v.
Waterbury Police Dep;tNo. 3:11-cv-642, 2015 WL 5251538*4 (D. Conn. Sept. 8, 2015)
(denying motion for summary judgment becausertamtless search of an individual’'s pockets
is per seunreasonable under the Fourth Amendnueiess it falls witin one of several
exceptions, none of which ha[s] begmown by defendants to applyGpllier v. Locicerg 820
F. Supp. 673, 679 (D. Conn. 1993) (acknowledging that “evidence indicating that a frisk was
excessively rough or intrusive ssifficient to raise questions tict that preclude summary
judgment” on a Fourth Amendment searchralai | deny the Officer Newton’s motion for
summary judgment with respect to Tyus’s Rbukmendment illegal search and seizure claim

arising out of the January 22, 2011 stop.
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With respect to Tyus’s claim againstfioér Henderson, although Officer Henderson did
not participate in the search, Wwas present at the scene and olegitz In view of the factual
disputes over to the nature oéteearch, issues of material fact exist with regard to whether it
was objectively reasonable for Officer Hendersohdtleve that Officer Newton did not violate
Tyus’s rights under the Fourth Amendmeiitius, | also deny the New London defendants’
motion for summary judgment wittespect to Tyus’s Fourth Amendment illegal search and
seizure claim arising out oféhJanuary 22, 2011 stop. Becausegarties genuinely dispute the
facts surrounding the nature anadact of the search, I find thetannot determine at this time
that either officer is ertted to qualified immunity.

3. February 5, 2011 — Traffic Stop, Seant Scene, and Strip Search

Officer Newton argues that hedhprobable cause to stop Tyfes a violation of a traffic
law on February 5, 2011, and thas diecision to search Tyus aethcene was reasonable. Def.
Newton’s Mem. Supp. Mot. Summ. J., Doc. 196-1, at 13-14. Officdrynch argues that his
decision to pat down Tyus at the scene als® igasonable. Lynch Aff., Ex. E to New London
Defs.” Mem. Supp. Mot. Summ. J., Doc. No.®7at 3. Furthermore, Officers Lynch, Newton,
Pelchat and Christina all contetitht the decision to conduct the strip search of Tyus at the
police station was based on a reasonable Sospitat Tyus was concealing contraband or
weapons.ld. at 4; Def. Newton’s Mem. Supp. Mot. &m. J., Doc. No. 96-1, at 16-17; Pelchat
Aff., Ex. G to New London DefsMem. Supp. Mot. Summ. J., DoNo. 97-10, at 3; Christina
Aff., Ex. H to New London Defs.” Mem.u®p. Mot. Summ. J., Doc. No. 97-11, at 3.

a Traffic Stop

Officer Newton argues that led several grounds tolpaver Tyus on February 5,
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2011. First, he asserts that Tyaugehicle did not have a frohitense plate; second, that Tyus
had tinted front side windows without a permitgahird, that Tyus had driven too quickly in
dangerous weather conditions. Def. Newton’'ssM&upp. Mot. Summ. J., Doc. No. 96-1, at 13.
The first and third justifications appear incmtent with the contempaneous recording by the
camera inside Officer Newton’s police cruis€omparelncident Rep., Ex. D to Def. Newton’s
Mem. Supp. Mot. Summ. J., Doc. No. 96-7, awith Ex. F to Def. Newton’s Mem. Supp. Mot.
Summ. J., Doc. No. 96-9. Based on the video, Tylusi# license plate (or the absence thereof)
would not have been visible fro®fficer Newton’s patrol car ithe direction the officer was
traveling. Moreover, Officer Neton does not appear to have been close enough to Tyus'’s car
when he initiated the stop to have obserbed Tyus was drivingob fast for the weather
conditions. See id. Were these Officer Newton’s only jifgtations, | might hold that there are
genuine issues of materialct with respect to the reasonablemef the officer’s belief that Tyus
had violated state traffic laws.

These are not Officer Newton’s only fifications, however, and the video does
corroborate his second ration&be stopping Tyus. The videoteblishes that Officer Newton
could see that Tyus had tintedtit side windows, in violation donnecticut General Statutes §
14-99¢. See id. Moreover, Tyus concedes thas lwindows were tinted on February 5, 2011
when Officer Newton pulled him oveSeeTyus Aff., Pl.’'s Mem. Opp. Defs.” Mot. Summ. J.,
Doc. No. 103-1, at 5. Because “[tlhe objeetreasonableness of afficer’s suspicion
preceding any given traffic stop depends on theitptad the circumstances leading to that stop
and on the traffic law at issue,” the stoptifiisd on any one of Oftier Newton’s asserted

grounds. See United States v. Dj&802 F.3d 234, 239 (2015) (emphasis removed). In light of
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Officer Newton'’s reasonable belief that Tyus had committed a motor vehicle violation, |
conclude that the traffistop was reasonable under the FoArttendment. Thus, | grant Officer
Newton’s motion for summary judgment with regéwdl'yus’s claim that the stop on February 5,
2011 violated the Fourth Amendment.
b. Search at Scene of Traffic Stop

Officer Newton states his police incident report thae recognized Tyus upon speaking
to him through the driver’s side windov&eelncident Rep., Ex. D to Def. Newton’s Mem.
Supp. Mot. Summ. J., Doc. No. 96-7, at 4. Tffeer claims that he knew Tyus to be a
narcotics dealer who had been involved in mber of gun-related indents in the New London
area. See id.In addition, Officer Newton states tha was aware that Tyus had been arrested
on weapons and narcotics chargey] that Tyus was a memludra violent and dangerous gang
that encourages its members to carry weap8&e id. Based on that knowledge, the officer
asserts that he asked Tyus tdt éhe vehicle because he thougiyus might be armed and feared
for his own safety.Seeid. In Terry v. Ohig 392 U.S. 1 (1968), the Supreme Court held that a
police officer with a reasonable suspicion (basedrticulable facts) that a suspect may be
engaged in criminal activity and may be armed dangerous, may detain the suspect briefly for
purposes of limited questioning and, in doing soy s@nduct a quick “friskof the suspect to
protect himself or othefsom concealed weaponéd. at 30.

The video of the stop and search shows Tdregping an object on the front seat of his
car as he stands up to exit the vehi@eeEx. F to Def. Newton’s Mem. Supp. Mot. Summ. J.,
Doc. No. 96-9. Tyus can be heard saying thatobject is his knife, and replying no when

Officer Newton asks if Tyus has anther knives or weapons on hirBee id. The officer does
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not immediately pick up the knifedm the front seat of the vehiclénstead, he instructs Tyus to
turn and face the vehicle and place his hands on the t8®lid. Officer Newton then conducts
a search of Tyus while Officer Marcacciastls nearby, observing the entire incidesee id.

Tyus contends that thearch conducted by Officer M#gon went beyond a simple pat
down or frisk search and became more intruseePl.’s Mem. Opp. Defs.” Mot. Summ. J.,
Doc. No. 103, at 16. Conversely, Officer Newtand the New London defendants characterize
the search as nothing more tteapat down over Tyus'’s clotheSeeDef. Newton’s Mem. Supp.
Mot. Summ. J., Doc. No. 96-1, at 13-14; Neandon Defs.” Mem. Supp. Mot. Summ. J., Doc.
No. 97-1, at 18-19. The video supports Tyus’s vi8geEx. F to Def. Newton’'s Mem. Supp.
Mot. Summ. J., Doc. No. 96-9The recording clearly shov@fficer Newton searching inside
many of Tyus’s pants pockets and grabbing theideatof his groin and buttocks area multiple
times. See id. The defendants do not convincinglgae that the search met any of the
exceptions to the Fourth Amendment’s warragfuirement. Although Officer Newton contends
that he searched Tyus out of fear for his safety, his claim is belied by video evidence that he did
not retrieve Tyus’s knife frorthe front seat until approximatefive minutes after the search,
and did not handcuff Tyus until ten minutes aftext. In light of that delay, | cannot hold—
particularly when “resolv[ing] all ambiguities and draw[ing] all inferences in favor of the
nonmoving party,” as on a motidor summary judgment | musteeAldrich, 963 F.2d at 523—
that Officer Newton “reasonably . belie[ved] that his safety t¢inat of others was in danger,”
potentially justifying his invasive search undarry. See Terry392 U.S. at 27.

Thus, with regard to Tyus’s claim th@tficer Newton unreasonably searched him while

Officer Marcaccio looked on and failed to intervehegnclude that the defendants have neither
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shown an absence of genuine issues of matedglrfar demonstrated that they are entitled to
judgment as a matter of law. Accordingly, | deny the motions for summary judgment on this
claim. See Jacksqr2015 WL 5251533 at *4 (denying maiti for summary judgment because
“warrantless search of amdividual’'s pockets iper seunreasonable under the Fourth
Amendment unless it falls within one of severeceptions, none of which have been shown by
defendants to apply”Anderson v. Branerl7 F.3d 552, 557 (2d Cir. 1994) (“It is widely
recognized that all law enforcement officials hawmeaffirmative duty to itervene to protect the
constitutional rights of citizenfrom infringement by otherwaenforcement officers in their
presence.”).

Shortly after the initial searabf Tyus was performed by @der Newton, Officer Pelchat
arrived. Ex. F to Def. Newton’s Mem. Supp. M8umm. J., Doc. No. 96-9. As the video
depicts, Officer Pelchat assisted Officer Biecio when she searched Tyus’'s passertgee.id.
Officer Lynch then arrived approximately Bfn minutes after Officer Newton completed his
initial search, and spoke to Tyus assh@od at the back of his vehicl8ee id. After that
conversation, Officer Lynch ar@dfficer Newton walked away from Tyus. When they returned,
Officer Newton handcuffed Tyus’s wrists, and Officer Lynch performed two brief manual
searches over Tyus’s clothes in the area®bhitocks while Officers Pelchat and Marcaccio
looked on. See id. Following those searches, Officergrich and Newton placed Tyus in Officer
Marcaccio’s patrol carSee id.

Considering both the video and Officer Lyrs affidavit, | cannot hold the officer’s
searches fell within the scope of a brief pat down permittetebryy. The parameters of a

protective search pursuantTerry are well established: a proteet frisk “is not to discover
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evidence of a crime” but is sttly limited to ascertaining wéther the suspect has a weapon
which might be used to harm the officer or officers nearlpjifinesota v. Dickersqrb06 U.S.

366, 373 (1993) (internal quotation marks andticites omitted). Furthermore, the Second
Circuit has indicated that handcuffing is permissible durimgray stop only when the “police
have a reasonable basis to think that the perdamee poses a presentygical threat and that
handcuffing is the least intrusive means to protect against that th8=.United States v.

Bailey, 743 F.3d 322, 340 (2d Cir. 2014). Again “rediolg] all ambiguities and draw[ing] all
inferences in favor of the nonmoving partgee Aldrich 963 F.2d at 523, | conclude that the
delay between Officer Newton’s initial stop a@fficer Newton’s and Lynch’s later searches

and handcuffing prevent me from holding as a mattéaw that the officers did not violate the
Fourth AmendmentSee Bailey743 F.3d at 340 (“[T]he law does not categorically assume that
every investigatory stop relatéal particular crimes requirgmndcuffing, particularly when a
patdown outside a vehicle revetis detainee to be unarmedgj; Ozga v. Elligt150 F. Supp.

3d 178, 190 (D. Conn. 2015) (holding that polif&cers were entitled to qualified immunity
because handcuffing was reasonable when “in the immediate aftermath of the discovery of a gun
shot victim . . . the police made an initiabassment of what had happened and whether there
was a continuing risk of viehce or foul play”).

For the same reasons, | hold that genuine issUesterial fact rgarding the manner in
which the searches were performed precludderménation that either Officer Newton or
Officer Lynch is entitled to qualified immunityn Tyus’s claims. Likewise, the same disputed
facts make it impossible for me to determini ¥as objectively reasonable for Officer Pelchat

and Officer Marcaccio to have believed they Im@ obligation to intervene to prevent Officer
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Lynch from violating Tyus’s FourtAmendment rights during the search®seAnderson17
F.3d at 557 (“An officer who fails to interceddimble for the preventable harm caused by the
actions of the other officers where that offiobserves or has reasonkimow . . . that any
constitutional violation has been committed byva émforcement official.”). | deny the motions
for summary judgment with regard to Tyus’aiohs against Officers lnch, Newton, Marcaccio,
and Pelchat for an illegal seArconducted on February 5, 2011.
C. False Arrest

Tyus also claims that Officer Newton falsely arrested tinfrebruary 5, 2011SeeAm.
Compl., Doc. No. 51, at 11 47, 86. As the $ecGircuit has held, the Fourth Amendment’s
protections include the right to be frisem arrests without probable causgee Weyant v. Okst
101 F.3d 845, 852 (2d Cir. 1996). “Claims for false arrest or malicious prosecution, brought
under [section] 1983 to vindicate the Fourth &odrteenth Amendment right to be free from
unreasonable seizures, are ‘substantially the 'sasngdaims for false arrest or malicious
prosecution under state lawJocks v. Taverniei316 F.3d 128, 134 (2d Cir. 2003). In a section
1983 action, the elements of a claim fdséaarrest are contied by state law.See Davis v.
Rodriguez 364 F.3d 424, 433 (2d Cir. 2009ook v. Sheldgrtl F.3d 73, 79 (2d Cir. 1994).

Connecticut law defines falserast or false imprisonment as “the unlawful restraint by
one person of the physical liberty of anotheRusso v. City of Bridgepo79 F.3d 196, 204
(2d Cir. 2007) (internal quotation marks arnigton omitted). Under both Connecticut law and
section 1983, a plaintiff must alle¢feat the prosecution terminatedhis or her favor in order to
state a claim of false arresbee Miles v. City of Hartford45 F. App’x 379, 383 (2d Cir. 2011)

(holding district court did nagrr in granting summary judgmeoi false arrest claim because
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“the Court [has] expressly lttlinvoking Connecticut law, thévorable termination is an
element of ‘a section 1983 sounding in éaisprisonment and false arrest™ (quotiRgesch v.
Otarola, 980 F.2d 850, 853-54 (2d Cir. 1992)).

In addition, even if the crimal matter terminated in theghtiff's favor, “the existence
of probable cause is a complekefense to a civil rights&im alleging false arrest.Garcia v.
Gasparri 193 F. Supp. 2d 445, 449 (D. Conn. 2002). Rslebeause only exists when police
officers have “knowledge or reasably trustworthy information dacts and circumstances that
are sufficient to warrant a personreisonable caution in the belib&t the person to be arrested
has committed or is committing a crimélNeyant 101 F.3d at 852. The probable cause
requirement does not mean that the police officest be certain his arrestee will be prosecuted
successfully, however, nor does it demand thaofficer continue inv&igating a claim of
innocence prior to the arresbee Panetta v. Crowle®60 F.3d 388, 398 (2d Cir. 2008ncks
316 F.3d at 135-3@Krause v. BennetB87 F.2d 362, 371 (2d Cir. 1989).

On February 5, 2011, Officer Newton arrested Tyus on multiple criminal charges
pursuant to the traffic stop and searchedlieai to the stop, includg for possessing a weapon
in a motor vehicle in violation of Connectid@tneral Statutes § 29-38, and carrying a dangerous
weapon in violation of Connectit General Statutes § 53-208eelncident Rep., Ex. | to New
London Defs.” Mem. Supp. Mot. Summ. J., Doc. No. 97-12. According to Tyus, a prosecutor
later entered a nolle prosequi of all charges that formed the basis of his arrest on February 5,
2011. Tyus Aff., Ex. A to Pl.’s Mem. Opp. B Mot. Summ. J., Doc. No. 103-1, at 11.

Ordinarily, the entry of a nolle prosequi will satisfy the favorable-termination

requirement for a malicious proséiom or false arrest claimSee Roberts v. Babkiew;j&B82
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F.3d 418, 421 (2d Cir. 2009) (“The majorityezses from Connecticaburts interpret
Connecticut law so that a nollegsequi satisfies the favorablertenation element as long as the
abandonment of the prosecution was not based amwrangement with the defendant.” (internal
guotation marks and citation omitted)jyus testified at his deposih that the dismissal of the
charges for which he was arrested on Febr6aB011 was not a condition of his guilty plea to
the gun possession charge that was tlseslud his arrest on March 3, 201%eeTyus Dep. at
71:10-13, Ex. C to New London Defs.’ khe Supp. Mot. Summ. J., at e alsd’lea &
Sentencing Tr.State v. TyusNo. K10-CR11-0312202-S, Ex. TR).’s Mem. Opp. Defs.” Mot.
Summ. J., Doc. No. 109, at 12-13. The defersdaffier no evidence to contradict Tyus’s
account of the circumstances surrounding the prosesentering the nolle prosequi. Thus, the
only evidence in the record shows that the grahmatter terminated in Tyus’s favor.
Nevertheless, the video ofethraffic stop on February 5, 2D8hows that Officer Newton
saw a knife fall out of Tyus’s pocket and onte ttar seat as Tyus stood up to exit the Gare
Ex. F to Def. Newton’s Mem. Supp. Mot. Sumin.Doc. No. 96-9. Under Connecticut General
Statutes § 53-206(a), person who carriesainarious types of weapons, “or any other
dangerous or deadly weapon or instrument sfeadjuilty of a class E Felony.” Moreover, under
Connecticut General Statute2%-38(a), a “person who knowinghas, in any vehicle owned,
operated or occupied by such person, any weaposhall be guilty of a class D felony.” The
word weapon as defined in the statute corstitirarious instrumengnd “any other dangerous
or deadly weapon or instrumentldd. Based on the circumstanaamnfronting Officer Newton, |
conclude that it was reasonable ffim to believe that Tyus was carrying a dangerous weapon in

violation of Connecticut General StatuteS3206 as well as possessing a weapon in a motor
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vehicle in violation of Connecticut Generabgites § 29-38. Therefore, Officer Newton had
probable cause to arrest Tyus for carryirdpagerous weapon and possessing a weapon in a
motor vehicle. That Tyus was not subseqglyertnvicted of those charges does negate the
probable cause to arrest hirBee Ahern v. City of Syracugd 1 F. Supp. 2d 132, 147 (N.D.N.Y.
2006) (noting that “eventual disptien of the criminal charges isrelevant to the probable
cause determination”). Because probable caupported Tyus’s arrest on February 5, 2011 for
carrying and possession of a dangerous weapond lthat the false arrest claim fails, and |
grant the defendants’ motions for summpuggment with regard to that claim.

d. Strip Search at Station

Officers Newton, Lynch, Pelchat and Christargue that they had a legitimate basis to
order and conduct a strip search of TyushatNew London Police statiafter his arrest on
February 5, 2011. They further contend thatstrip search was conducted reasonaBgeDef.
Newton’s Mem. Supp. Mot. Summ. J., Do®.M6-1, at 16—-17; Lynch Aff., Ex. E to New
London Defs.” Mem. Supp. Mot. Summ. J., Dblo. 97-8, at 4; Pelchat Aff., Ex. G to New
London Defs.” Mem. Supp. Mot. Summ. J., Do@.97-10, at 3; ChristmAff., Ex. H to New
London Defs.” Mem. Supp. Mot. Summ. J., Doc. No. 97-11, at 3.

When undergoing a strip searchsuspect or arrestéis required to remove his [or her]
clothes.” Gonzalez v. City of Schenectad?28 F.3d 149, 158 (2d Cir. 2013) (citation omitted).
Police officers perform a visual cavity sealshobserving the body caws of an unclothed
suspect or arrestee without touching the®ee id. As the Second Circuit has explained, a strip
search is considered to be “an extreme imruspon the personal privacy, as well as an offense

to the dignity of the individual."Rivera v. United State928 F.2d 592, 607 (2d Cir. 1991)
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(citations omitted).

It is well established that a person arredtech misdemeanor may be strip-searched only
if police officers “have a reasonaduspicion that the arresiseconcealing weapons or other
contraband based on the crime charged, the partichidéaacteristics of tharrestee, and/or the
circumstances of the arrestWeber v. Dell804 F.2d 796, 802 (2d Cir. 1986). Here, Tyus had
been charged with a felony offense, not a misdewrdut a number of courts within this circuit
have applied the same standard to felony arrest&es, e.g.Jackson2015 WL 5251533, at *9
(applying reasonable suspicion that arresteeceasealing weapons or contraband standard to
strip search performed on individuatested on felony narcotics charg&rrell v. Inc. Village
Lynbrook No. 10-cv-49, 2012 WL 1999642,*& (E.D.N.Y. June 4, 2012%arnicola v. Cnty. of
Westchester229 F. Supp. 2d 259, 270 (S.D.N.Y. 2002jindl the reasoning of those cases
persuasive, and will apply the Second Circusisiliar standard for misdemeanors to the strip
search conducted after Tyus’s arrestfelony weapon possession charges.

As is apparent from the video, Officéewton and Marcaccio noticed the odor of
marijuana coming from Tyus'’s vehicle aftbe traffic stop on February 5, 201%eeEx. F to
Def. Newton’s Mem. Supp. Mot. Summ. J., Dbin. 96-9. Tyus was carrying a knife when he
was pulled overseeTyus Aff., Ex. A to Pl.’'s Mem. Opefs.” Mot. Summ. J., Doc. No. 103-1,
at 6, and proved evasive in his answersffic€ Newton’s questionsncident Rep., Ex. D to
Def. Newton’s Mem. Supp. Mot. Summ. J., Dbin. 96-7, at 4. Officer Newton also claims to
have observed Tyus’s hands shaking. IncitReq., Ex. D to Def. Newton’s Mem. Supp. Mot.
Summ. J., Doc. No. 96-7, at 4. Moreover, Offiblmwton asserts that lk@ew Tyus as a drug

dealer who had been arrested on narcotics charges in the&Spastd. During pat searches of
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Tyus (both at the scene of the traffic stop agdin at the stationQfficers Newton and Lynch

both assert they felt a non-anatoatiobject in Tyus’s buttocksSee id.Lynch Aff., Ex. E to

New London Defs.” Mem. Supp. Mot. Summ. J., at 3. Officer Newton also discovered a large
amount of cash in Tyus’s pocketSeeEx. F to Def. Newton’s M&. Supp. Mot. Summ. J., Doc.
No. 96-9. In Officer Newton’s experienceudrdealers often conceal narcotics or other
contraband in their buttocks in an efftotconceal those items from the policgeelncident

Rep., Ex. D to Def. Newton’s Mem. Supp. Mot. Summ. J., Doc. No. 96-7, at 4. Hence, based on
the crime charged, the charadgcs of an arrestee knowa the defendants, and the
circumstances of the prior pat searches, | hatttie officers had a reasonable suspicion that
Tyus was concealing a weapon or narcotics on his peSea.United States v. Asbubg6 F.2d
973, 976-77 (2d Cir. 1978) (citingdtors to be taken into accounhen determining issue of
whether a reasonable suspicion &xfer strip search). Accomljly, the defendants’ decision to
strip search Tyus following herrest on February 5, 2011 did matlate his Fourth Amendment
rights.

Even if there was a legitimate basis to conduct the strip search, however, Tyus claims that
the manner in which the search was conducted waasonable and constituted excessive force.
The Fourth Amendment requires that segarches of inmates be reasonal8lee Bell v.

Wolfish 441 U.S. 520, 559 (1979). In determinimlgether a particular strip search is
reasonable, a court “must considlee scope of the particulartinsion, the manner in which it is
conducted, the justification for initiating @&nd the place in which it is conductedd. at 559.

In addition, claims of excessive force arisinghia context of an arreate analyzed under the

Fourth Amendment's objective reasonablenestswuénich requires that courts pay “careful
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attention to the facts and circumstances of @achcular case, includg the severity of the
crime at issue, whether the suspect poses andimteghreat to the safety of the officers or
others, and whether he is actiweésisting arrest or attempg to evade arrest by flight.”
Graham v. Connor490 U.S. 386, 396 (1989).

Applying the reasonableness test here, | tiriewhen Tyus arrived at the New London
Police station, he was in handcuffSeeEx. G to Def. Newton’s Mem. Supp. Mot. Summ. J.,
Doc. No. 96-9. An audio recordihffom the station booking areaveals a male voice telling
Tyus that he can remove the item from his lakschimself, or it will be forcefully removed.
See id. Tyus denies having anything in his buttocks.

Shortly after that exchange, Officers Newtbynch and Pelchat escort Tyus to a room
near the booking are&geeTyus Aff., Ex. A to Pl.’'s Mem. Op. Defs.” Mot. Summ. J., Doc. No.
103-1, at 8. Because of a departmental pagginst female officers strip-searching male
arrestees when male officers wanailable, OfficeMarcaccio did not leaasthe booking area or
enter the room where theiptsearch took placeSeeMarcaccio Aff., Ex. F to New London
Defs.” Mem. Supp. Mot. Summ. J., Doc. No. 97-9, at 4.

The officers ordered Tyus to lie face doamthe floor, but he refused to do s®eeTyus
Aff., Ex. Ato Pl.’'s Mem. Opp. Mot. Summ. Doc. No. 103-1, at 8. Sergeant Christina heard a
commotion in the room and a male officer asked her to bring her TéseChristina Aff., Ex.

H to New London Defs.” Mem. Supp. Mot. Sumdn, at 3—4.; EX. G to Def. Newton’s Mem.

Supp. Mot. Summ. J., Doc. No. 96-9. Sergeantsttha opened the dotw the room, ordered

" Once Tyus was removed from the police vehicl®fijcer Pelchat, onlyn audio recording is
available for the events that occurred inltoeking area of the stati. The video for the
recording simply is a photo ofdhback seat of the patrol caniinich Tyus was transported to
the stationSeeEx. G to Def. Newton’s MenSupp. Mot. Summ. J., Doc. No. 96-9.
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Tyus to get face down on the ground and threatemade her Taser on Tyus if he continued to
resist. SeeChristina Aff., Ex. H to New London DefdVlem. Supp. Mot. Summ. J., at 4. As
soon as the other officers were able to coftyois, Sergeant Christina left the room.

Officers Lynch and Pelchat physically grabbgai§ and brought him down to the floor.
SeeChristina Aff., Ex. H to New.ondon Defs.” Mem. Supp. Mot. Summ. J., at 4; Lynch Aff.,
Ex. E to New London Defs.” Mem. Supp. Mot.r8on. J., at 4; Pelchat Aff., Ex. G to New
London Defs.” Mem. Supp. Mot. Summ. J., at 4fi€f Lynch held Tyus still, while Officer
Newton pulled Tyus’s pants down and removdxag of narcotics that protruded from his
buttocks. Lynch Aff., Ex. E to New London Défsem. Supp. Mot. Summ. J., at 4; Pelchat
Aff., Ex. G to New London DefsMem. Supp. Mot. Summ. Jat 4. After the search, the
officers picked Tyus up off of the floor, pulled b pants, and escorted him to a bench in the
receiving areaSeeTyus Aff., Ex. A to Pl.’'s Mem. Opefs.” Mot. Summ. J., at 9. Officer
Newton then allegedly removed Tyus'’s beltpk@d off Tyus’s boots and removed the laces
from the boots.Id.

The strip search was limited in scope arab conducted in a separate room. Tyus
concedes that he refused to lie on the floadentify or remove the object from his buttocks.
Tyus Aff., EX. A to Pl.’s MemQOpp. Defs.” Mot. Summ. J., at 8n order to preserve possible
evidence of contraband and to prcitthe safety of the officershold that it was reasonable for
Officers Lynch, Newton, and Pelchat to force Tyaso the ground in order to retrieve the object
from his buttocks. Once Tyus was on theuyrd, Officer Newton removed the bag that was
protruding from Tyus’s rectum. No officer reachetb any of Tyus’s body cavities. Tyus Aff.,

Ex. A to Pl.’s Mem. Opp. Defs.” Mot. Summ, at 9; Lynch Aff., EXE to New London Defs.’
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Mem. Supp. Mot. Summ. J., at 4; Pelchat Aff., Ex. G to New London Defs.” Mem. Supp. Mot.
Summ. J., at 4; Incich Rep., Ex. D to Def. Newton’s MerBupp. Mot. Summ. J., Doc. No. 96-
7, at 5. After Officer Newton removed the plasiay, he and Officers Lynch and Pelchat helped
Tyus back up, pulled up Tyus’s pants, and escdriedout of the room to the receiving area.
Tyus Aff., Ex. A to Pl.’s MemOpp. Defs.” Mot. Summ. J., at 9.

Thus, the search was conducted in a reasemabhner and the location of the search was
relatively private. In addibin, the force employed by Serge@ftristina and Officers Lynch,
Newton, and Pelchat was not excessive becayse would not remove the item from his
buttocks himself and initially refused to lie dowmdasubmit to the stripegrch. Thus, | hold that
the strip search of Tyus was lawltinder the Fourth Amendmerfee United States v.
GonzalezNo. 08-cr-363, 2009 WL 613201 at * 7-8 (S.DYNMar. 4, 2009) (holding arrestee’s
refusal to cooperate with strgearch, his agitation and bagginegsis clothing justified strip
search by three officers while the arrestee wasltu#fed and the limited scope of search in
private location did not violate arrestee’s Foukthendment rights). | grant the defendants’
motions for summary judgment with regard to defendants’ decision to conduct the February 5,
2011 strip search as well as tleasonableness of the manner, scope and justification of the strip
search.

4. March 3, 2011 — Arrest, Sehrat Scene and Strip Search

| previously dismissed Tyus'’s false arrestim related to his March 3, 2011 arrest for
possession of a dangerous weapon. Order, DoB4at 13. | need not-asit that claim here.
a. Search at Scene of Arrest

The defendants argue that the search of Bytise scene of his arrest was permitted
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under the exception to the warraatjuirement for searches ident to arrests. New London
Defs.” Mem. Supp. Mot. Summ. J., Doc. No. B7at 34-35. Tyus alleges that the search was
unnecessarily intrusive. Pl.’s Mem. Opp. Defdot. Summ. J., Doc. No. 103, at 5. Officer
Newton does not address the seaallegedly conducted at the scene of Tyus'’s arfeseDef.
Newton’s Mem. Supp. Mot. Summ, Doc. No. 96-1, at 23. It Bvident, however, that no facts
suggest that Officers O’Mar&chafranski, or Henderson were involved in the search.
Therefore, | grant the motion for summary joaent with respect to Tyus’s claim against
Officers O’Mara, Henderson, and Schafranskithe search at thecene of his arrest.

b. Strip Search at Station

Lieutenant Bergeson and Offisgdenderson and Newton contend that after Tyus’s arrest
pursuant to the federal warrant and on chagjgpossessing and carrying a dangerous weapon,
they had a reasonable basistrip-search TyusSeeHenderson Aff., Ex. B to New London
Defs.” Mot. Summ. J., Doc. No. 97-5, at 6;fDidewton’s Mem. Supp. Mot. Summ. J., Doc. No.
96-1, at 23; Bergeson Aff., Ex. O to New Londorf¥eMot. Summ. J., Doc. No. 97-18, at 4.
Tyus disagrees and argues that no basis existashduct the search. He does not contest the
manner in which the search was conductgdeTyus Dep. at 44:1-14, Ex. C to New London
Defs.” Mot. Summ. J., Doc. No. 97-6, at 23.

The officers assert that they had a reabtanauspicion that Tys was concealing a
weapon or narcotics on his person, based on théHfat Tyus clenched his buttocks when
Officer Newton pat-searched hinseelncident Rep., Ex. E to Def. Newton’s Mem. Supp.
Summ. J., Doc. No. 96-8, at 3. Furthermore défendants note, the prior strip search of Tyus

on February 5, 2011 had revealed narcotics cort@alkhe area of his buttocks. In addition,

36



Officer Newton detected an odor of marijuanahiea car in which Tyus was a passenger when he
was arrested, but did not find any narcotics incdueafter searching itSee id. One of the
officers—exactly which is not specified inetincident report—didecover a knife from the
passenger side pocket of that c8ee id. Officer Newton understood that the buttocks are a
common area to conceal narcotics and drugs, agrd dvat he knew Tyus to be a member of a
violent gang that encouragiés members to carry weaponSee id. Nevertheless, given that
Officer Newton'’s pat searches of Tyus at the tohbis arrest had not revealed any evidence of
contraband, and considering timat narcotics were seized during the search of the vehicle in
which Tyus had been riding, it is debatablgether the circumstances and facts known to
Officer Newton formed a sufficient basis to sappa reasonable suspicion that Tyus might be
concealing contraband or weapons attiime of his arrest on March 3, 2011.

Even if the facts known to the defendants niot support a reasonalsiespicion to justify
the strip search, however, | holdgthhe defendants are entitedqualified immunity on this
claim. In 2013, the Second Circuit held that tightito be free from a suspicionless strip search
or visual body cavity seardfter an arrest for a drug ggession felony was not clearly
established, and so that police officers accudedich conduct were entitled to qualified
immunity. Gonzalez728 F.3d at 161-62. The Court acknesged that it had never held the
Fourth Amendment to be violated by a suspitéss strip search &ody cavity search of a
person arrested for a felonggee idat 161. Although the Second Circuit had “repeatedly held
that the police may not conduct a suspicionless st body cavity search of a person arrested
for amisdemeanqmreasonable officers could disagree awlether that rule applied to those

arrested for felony drug crimesSee id(emphasis added). Thuset@ourt concluded that “a
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reasonable officer—even one familiar with thees[governing strip searches] would not have
understood that conducting an otherwise suspiess visual body cavity search of a person
arrested for a felony drug offense was unlawfudl’ at 162. Furthermore, even@onzalezthe
Second Circuit declined to “h[old] that thel¥th Amendment is violated by a suspicionless
search . . . of a person arrested for felony drug possesddrat 161.

Here, the plaintiff was arrested on twdofgy weapons possession charges in 2011. In
view of the fact that # Second Circuit has never held tha thasonable suspicion standard for
strip searches set forth for misdemeanor arreste&&ber 804 F.2d at 802, arfshane v.

Ellison, 273 F.3d 56, 66 (2d Cir. 2001), must be appleepersons arrested on felony charges,
reasonable officers coultisagree about whethé/eberandShanegoverned searches of felony
arrestees. Thus, | conclude thttz@ defendants are entitled to Gfied immunity with regard to
their decision to conduct a strip search and vibodly cavity search of Tyusfter his arrest on a
felony weapons charge. Accordingly, | grarg ttefendants’ motions faummary judgment on
the basis of qualified immunityith regard to the March 3, 2@ decision to conduct the strip
search.

C. Personal Involvement — Supervisory Liability

Sergeant McBride and Lieutenants Wright and Bergeson argue that the claims against
them must be dismissed because they weteufficiently involved in the alleged
unconstitutional searches and seizures of TWmsw London Defs.” Mem. Supp. Mot. Summ. J.,
Doc. No. 97-1, at 42—-45. To recover monegndges under section 1983, a plaintiff must show
that a defendant was personally involved in the constitutional violat®e&s.Colon v. Coughlin

58 F.3d 865, 873 (2d Cir. 1995). A supervisoryadii cannot be held liable under section 1983
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solely “on the basis of respondeat superioniops/ because he is atop the prison hierarchy.”
Lewis v. Cunninghan83 F. App’x 617, 619-20 (2d C2012) (citation omitted).

A plaintiff may show personal involvemettirough evidence that the defendant: (1)
actually and directly padipated in the alleged unconstitunal acts; (2) failed to remedy a
wrong after being informed of the wrong througheport or appeal; (8yeated or approved a
policy or custom that sanctioned objectionable conduct that rose to the level of a constitutional
violation or allowed such a policy or custdamcontinue; (4) wagrossly negligent in
supervising the officers who committed the constingi violation; or (5) failed to take action in
response to information regarding thexurrence of unconatitional conduct.See Colon58
F.3d at 873. In addition, a secti®883 plaintiff such as Tyus mtidemonstrate an affirmative
causal link between the inaction of thgsrvisory official and his injurySee Poe v. Leonard
282 F.3d 123, 140 (2d Cir. 2002).

In Ashcroft v. Igbgl556 U.S. 662 (2009), the Suprei@ourt addressed supervisory
liability in the section 1983 coext, and concluded that a supervisor can be held liable only
“through the official’s ownndividual actions.”ld. at 676. Although thadecision arguably
casts doubt on the continued viability of soméhef categories for supervisory liability set forth
in Colon,the Second Circuit has not yetvisited the criteria forugpervisory liability following
Igbal. See Raspardo v. Carlongr0 F.3d 97, 117 (2d Cir. 2014) (“We have not yet determined
the contours of the supervigdrability test . . . aftetgbal.”); Grullon v. City of New Haverr20
F.3d 133, 139 (2d Cir. 2013)dting that decision ifgbal “may have heightened the
requirements for showing a supervisor’s peed involvement with respect to certain

constitutional violations,” but finding unnecessary to reach the impacltgifal on the personal
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involvement requirements set forth@wolon). Because it is unclear whethigbal overrules or
limits Colon, | will continue to apply the prigbal categories for supervisory liability set forth
by the Second Circuit.

In the instant case, Tyus dasst allege that Sergeant McBeidr Lieutenants Wright or
Bergeson were present at or were otherwise invalvélae traffic stops,esarches or arrests that
occurred on January 18, 2011, January 22, 204ukey 5, 2011, and March 3, 2011. Tyus
simply seeks to hold those defendants liablsabse their names appear on incident reports
completed by officers within the New London ReliDepartment who weravolved in stopping
his vehicle, issuing him traffimfractions, searching him and hishicle, and arresting him.
Sergeant McBride and Lieutenants Wright &sigeson are identifiegh those reports as
verifying officers. See, e.g.Incident Rep., Ex. E to Def. Méon’s Mem. Supp. Mot. Summ. J.,
Doc. No. 96-8, at 2.

Tyus does not allege that Sergeant McBaodeieutenants Wrightr Bergeson were on
notice of any false statements in the reportshatr they were involveih creating a custom or
practice giving rise to unconstitonal conduct. Noare there any facts to infer that those
defendants were grossly negligent in supemgishe officers directly involved in alleged
violations of Tyus’s Fourth Amendment rightshuk, Tyus has failed to allege sufficient facts to
show personal involvement 8ergeant McBride or LieutenaniVright or Bergeson in the
alleged violations of higghts by other defendant§ee Ampratwum v. City of New Y,dxlo.
11-cv-6111, 2013 WL 1935321, at {6.D.N.Y. May 9, 2013) (dismissing claims on the ground
of lack of personal involvement against polstgervisors who were listed as defendants only

because their names appeared on a numhmlick reports). grant the New London
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defendants’ motion for summanydgment with respect to the claims against Sergeant McBride
and Lieutenants Wright and Bergeson.

D. Assault and Battery — Feb. 5, 2011

Under Connecticut law, “assault” occurben one intentionally places another in
apprehension of bodily harm; and “battery” occwhen one intentionally causes harmful or
offensive contact with anotheAlteiri v. Colassp168 Conn. 329, 334 & n.3 (1975). “To
prevail on a claim for assault and battery, pldimti@ist establish that@defendant applied force
or violence to him and that the applicatmirsuch force or violence was unlawful®dom v.
Matteo,772 F. Supp. 2d 377, 395 (D. Conn. 2011) (quodtifijams v. Lopes64 F. Supp. 2d
37,47 (D. Conn. 1999)%ee als@Betancourt v. Slavire76 F. Supp. 2d 71, 80 (D. Conn. 2009).

The Second Circuit has recognizbdt state claims for assault and battery and section
1983 claims for excessive force are essentiallyséimee, with the exceptidhat a plaintiff must
prove that the defendant acteaider color of law to succeed arsection 1983 excessive force
claim. See Posr v. Dohert944 F.2d 91, 94-95 (2d Cir. 1991). Because | have already held that
the force used by the defendants in perfagrihe strip search on February 5, 2011 was not
excessive or unreasonable, | also grant thetrams for summary judgment with respect to
Tyus’s assault and battery claims arising out of the same conduct.

E. Connecticut Constitutional Claims

Tyus alleges that Lieutenant Wright, Sesigt Christina, and Officers Newton and Lynch
violated his right under article I, section 7tbé Connecticut Constitution, and that all of the
defendants (except the City of New London) violdtedrights under article I, section 9 of the

Connecticut ConstitutionSeeAm. Compl., Doc. No. 51, at 11 89 & 91. Article 1, section 7
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provides that “people shall lsecure in their persons, houspapers and possessions from
unreasonable searches and seizaed;no warrant to search any place, or to seize any person or
things, shall issue without degmng them as nearly as mag, nor without probable cause
supported by oath or affidavit.” Conn. Const. &rt§ 7. Article 1, section 9 provides that [n]o
person shall be arrested, detdror punished, except in casésarly warranted by law.” Conn.
Const. art. 1, 8§ 9.

In Binette v. Sahd244 Conn. 23, 25-26 (1998), the Connecticut Supreme Court relied on
Bivens v. Six Unknown Named Agesft&ederal Bureau of Narcoticd03 U.S. 388 (1971), to
recognize a private cause of action for monetlamyages against municipal police officers for
violations of article I, sections 7 and 9tbé Connecticut Constitution that arose out of an
alleged unreasonable search and seizure and uhlanndst of the plaintiff. The defendants
argue that the Connecticut Apia¢e Court has limited the private right of action under those
sections to circumstances invislg egregious violationsSee Matrtin v. Brady64 Conn. App.

433, 441 (2001) (holding allegations that poficeshed plaintiff to ground and smashed windows
and doors did not constitute egregious conduct aedefibre, failed to state a claim under article
I, sections 7 and 9 of the Connecticut Constitutiaff)d, 261 Conn. 372 (2002). | agree with

the defendants’ interpretation, and hold thatdiheumstances and the claimed injuries to Tyus
in connection with the allegetlegal searches and seizures aot sufficiently egregious to

violate article I, sections 7 or 9. As a rigsligrant the defendants’ motions for summary
judgment with respect to the claims under the Connecticut Constitution.

F. Claims Against the City of New London

The City of New London argues that Tylas not produced any evidence that his
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constitutional rights were violatl due to its failure to train employees of the New London Police
Department. New London DefdMem. Supp. Mot. Summ. J., Dddo. 97-1, at 48. In order to
impose liability on a municipal entity under sectil983 for a violation of constitutional rights, a
plaintiff must show thathe violation was caused by a municipal policy or cust@ae Monell v.
N.Y. Dep’t of Soc. Sery4l36 U.S. 658, 694 (1978). Municlgalicies include, for instance,
“the decisions of a government’s lawmakers,abes of its policymaking officials, and practices
so persistent and widespread as to practically have the force ofGomriick v. Thompso®63
U.S. 51, 61 (2011). A municipality cannot, howess held liable “solely because it employs a
tortfeasor—or in other words . on a respondeat superior theorydonell, 436 U.S. at 691.
Rather, municipal liability may be establishedyoifithe plaintiff can“demonstrate that, through
its deliberate conduct, the municipality was theving force behind the alleged injury” or that
“action pursuant to official municipal policy or cost caused the alleged constitutional injury.”
Cash v. Cnty of Erig654 F.3d 324, 333 (2d Cir. 2011) (intal quotation marks and citations
omitted).

“A municipal policy may be pronounced or itzand reflected in either action or inaction.
In the latter respect, a city’s policy of inamtiin light of notice that its program will cause
constitutional violations is thieinctional equivalent of a decisiday the city itself to violate the
Constitution.” Id. at 334 (internal quotation marks anthtion omitted). Thus, a plaintiff may
“establish municipal liability by showing that aumicipal policy or custom existed as a result of
the municipality’s deliberate indifference to Wielation of constitutional rights, either by
inadequate training or supervisiorRusso v. City of Hartford841 F. Supp. 2d 85, 107 (D.

Conn. 2004). But liability based on a failurettain is the most tenuous form of municipal
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liability underMonell. See Cash654 F.3d at 336 (quotingonnick 563 U.S. at 61). To state a
claim under section 1983, “a municipality’s failucetrain its employees in a relevant respect
must amount to deliberate indifference to tights of person withvhom the untrained
employees come into contact. Only then can sushortcoming be propgrthought of as a city
policy or custom that is #ionable under section 1983Connick 563 U.S. at 61 (citinGanton
v. Harris, 489 U.S. 378, 388-89 (1989) (imet quotation marks omitted)).

“A pattern of similar constitutional violains by untrained employees is ‘ordinarily
necessary’ to demonstrate deliberate ind#ffiee for purposes of failure to traind. at 62
(quotingBryan Cty. v. Brown520 U.S. 397, 409 (1997)). The most important consideration,
however, is “whether the facts demonstrate tHeymaker’s failure to train or supervise was
the result of a ‘consous choice’ rather #tn mere negligence.Amnesty America v. Town of
West Hartford 361 F.3d 113, 128 (2d Cir. 2004) (quotidgnton 489 U.S. at 389). When a case
reaches the summary judgment stdglaintiff must identify a specific deficiency in the city’s
training program and establish tlgficiency is closely related to the ultimate injury, such that it
actually caused the constitnal deprivation.” Jenkins v. City of New Yqr&78 F.3d 76, 94 (2d
Cir. 2007) (internal quotation markadhcitation omitted).

Tyus’s allegations regarding the City’s failucetrain consist of conclusory allegations
that the City and some of ifolice supervisors failed toain other police employees. Am.
Compl., Doc. No. 51, at 1 93. Tyus has not poitbeahy particular deficiencies in the City’s
training program that caused the constitutional violations. He has offered only generalized
allegations that officers lacked sufficigrdining regarding thappropriate method for

conducting pat-down and strip seagsh Furthermore, Tyus’s ajjations about other incidents
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involving misconduct by New London police officene not similar to the misconduct that he
alleges the defendant officers eggd in. | hold that those incides would not have put the City
on notice of a particular area @éficiency that needed to beldressed through officer training.
See Connickb63 U.S. at 62. Because Tyus did not idgrddrticular deficiencies in the City’s
training program or how a particuldeficiency is closely related tbe alleged violations of his
constitutional rights, | concludas allegations against the Ciay New London that are premised
on a failure to train theory do not state arlaf municipal liabiliy. | grant the New London
defendants’ motion fasummary judgment withespect to Tyus’Monell claims.

G. Claims Under the Fourteenth Amendment Equal Protection Clause

Finally, Tyus generally asserts that the defendainiaited his right teequal protection of
the laws. Am. Compl., Doc. No. 51, at § 8the Supreme Court hascognized that “[t]he
Equal Protection Clause of the Fourteenth Adment commands that no State shall ‘deny to
any person within its jurisdiai the equal protection of thenala,” which is essentially a
direction that all persons similarlytsated should be treated alikeCity of Cleburne v.
Cleburne Living Cented73 U.S. 432, 439 (1985) (quotiRgyler v. Doe 457 U.S. 202, 216
(1982)). In order to prove a violation thfe Equal Protection Clause, a plaintiff must
demonstrate evidence of “purposeful discriminationdirected at aidentifiable or suspect
class.” Giano v. Senkowskb4 F.3d 1050, 1057 (2d Cir. 1995) (citations omitted). Hence, to
prevail on an equal protection ataia plaintiff must allege that (1) compared with others
similarly situated he or she was treated diifiélse and (2) that such different treatment was
based on impermissible considerations sualaee, national origin, higion or some other

protected right.SeeColantuono v. Hockebor®01 F. Supp. 2d 110, 118 (W.D.N.Y. 2011)
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(citation omitted). A plaintiff may also stageviolation of the Equal Protection Clause under a
“class of one” theory. To succeed on such a claim, a plaintiff must allege that “she [or he] has
been intentionally treated differiyn from others similarly situatednd that there is no rational
basis for the difference in treatmenwVillage of Willowbrook v. Olegtb28 U.S. 562, 564
(2000).

Tyus does not support his claim that heswaated differently than other similarly
situated individuals. Nor does he allege thatdefendants subjected him to traffic stops, pat
downs or arrests because of hismbership in a protected clasghus, | find that he has failed
to allege facts to support a plausible equalgutodn claim against the fidants. | grant the
defendants’ motions for summgndgment with respect to Tyissequal protection claimsSee
28 U.S.C. § 1915A(b)(1).

IV.  Conclusion

Officer Newton’s Motion for Summary Judgmeidc. No. 96 is GRANTED with
respect to the Fourteenth Amendment equal pioteclaim; the Fourth Amendment false arrest
and excessive force claims; the Fourth Admaent February 5, 2011 traffic stop claim; the
February 5, 2011 strip search ataithe March 3, 2011 strip searclaim; the state law assault
and battery claims; and the claims under Erticsections 7 and 9 of the Connecticut
Constitution. Officer Newton’s motion BENIED with respect to the Fourth Amendment
search and seizure claims related to the JarRarg011 traffic stop;rad the Fourth Amendment
search claims related to thelfeary 5, 2011 search incidenttte traffic stop. The Fourth
Amendment claim related to the search aftsttene of the March 3, 2011 traffic stop also will

proceed against Officer Newton, because dendi address that claim in his motion for
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summary judgment.

The New London Defendants’ Motion for Summary Judgmeot|[ No. 9T is
GRANTED with respect to the Fourteenth Amerelthequal protection claim; the Fourth
Amendment false arrest and excessive fotaens; the Fourth Amendment February 5, 2011
strip search claim; the March 3011 search incident to arresaim; the March 3, 2011 strip
search claim; the claims against the Cit\Nefwv London; all claims against Sergeant McBride,
Lieutenant Bergeson, and Lieutenant Wright;stege law assault andtbery claims; and the
claims under article |, sections 7 and 3he# Connecticut Constitution. The motiorDENIED
with respect to the Fourth Aendment search and seizure iairelated to the January 18, 2011
traffic stop against Officers Lamonagne and#ierson; the Fourth Amendment search and
seizure claims related to the January 22, 2(dffidrstop against Officer Henderson; and the
Fourth Amendment search claims related ®Rkbruary 5, 2011 traffic stop against Officers
Lynch, Pelchat, and Marcaccio. The Fifth &midment due process claim against the ATF
defendants and the Fifth and Fourteenth Admeent due process claims against all other
defendants are dismissed pursuar28 U.S.C. § 1915(e)(2)(B)(ii)Thus, all claims against
defendants City of New London, Sergeant Chrigti®ergeant McBridé,ieutenant Wright,
Lieutenant Bergeson, Officer Sdranski, and Officer O’Mara have now been dismissed, and
those defendants are terminated from the case.

It appearing to the Court that propadaffective litigation othis case cannot be
achieved without appointment of coungbk Motion for Appantment of CounsgDoc. No.
10q is GRANTED. The Clerk’s office shall make reasonable efforts to appoint counsel from

the Civil Pro Bono Panel to represent Tyus.
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SO ORDERED this 18th day of dter 2016, at BridgepgrConnecticut.

& STEFAN R. UNDERHILL
Stefan R. Underhill
United States District Judge
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