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UNITED STATES DISTRICT COURT
DISTRICT OF CONNECTICUT

HOUSATONICHABITAT FOR HUMANITY, INC., : No. 3:13ev-01888 (MPS)
Plaintiff, :
V.

GENERAL REAL ESTATE HOLDINGS, LCC : June 5, 2015
Defendant. :

MEMORANDUM OF DECISION

Introduction

This case involves allegations by plaintfbusatonic Habitat for Humanity, Inc.
(“Habitat”) that the defendant General Real Estate Holdings, LCC (“GR&tidit land with
environmendl contaminaton requiring costly remediation, in violation of the Comprehensive
Environmental Response, Compensation, and Liability Act, 42 U.S.C. 8§&966ef,.
(“CERCLA"), the Connecticut Transfer Act, Conn. Gen. Stat. 8§ 22a184q. and the
Connecticut Unfair Trade Practices Ag8§ 42-11Cet seqAs described further hereidabitat’s
conduct in this cased theCourt tothreaterto impose sanctionéfter closely considering its
authority to impose sanctions, under both Rule 11 of the Federal Rules of Civil Procedure and its
inherent power, and further considering the full history of Habitat's conduct cine\@Il not
impose sanctions.
I. Background

Thecase was originally filedn December 20, 201%ith GREH filing anappearance on
December 27, 201 fter the parties failed to submit a timely planning report required by D.
Conn. L. R. 26(f), the Court ordered the parties to submit the report by March 4Tae14.

parties filed the report on February 28, 2014. On March 3, 2014, the Court entered a scheduling
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order under which discovekyas set to close on SeptemteP014. The Court also approved the
parties’ case management plander which discovery would occur in phases, with fact
discovery closing on May 16, 2014.

On April 8, 2014, GREHRlectronicallyfiled a motion for summary judgmemiabitat
electronicallyfiled its opposition to the motion for summary judgmang:25pm on April 29,
2014. Five minutes later, at 4:30pm the same Hapjtatelectronically filed a threpage
motion to stay discovery pending a ruling on summary judgment, which was joinedd}y.GR
The motion to stay discovery contained the following representations:

A stay of discovery in this case is appropriate because:

1. The defendardg’ motion for summary judgment, if granted, would terminate

this litigation, making discovery unnecessary.

2. Discovery in this case is likely to be extensive and very costly tathieq

given the nature of the claims and the factual questions involved. Conducting

discovery and any proceedings related to it before the motion for summary

judgment is decided would force both parties and the Court to expend significant
effort and resorces prematurely.

3. Counsel for both parties have conferred and agreed that a stay of discovery is in

the interest of both parties.

ECF No. 31Based on those representations and its general familiarity with the praicedur
posture of the case, but without having reviewed the parties’ summary judgment sasnissi
the Court granted the motion to stay discovery on April 30, 2014.

The Court later reviewetthhe summary judgment submissions &atnedthat Habitals
opposition to summary judgment restohog entirely on the argument that GREH
“inexplicablymoved forsummary judgment . . efiore any meaningful discovery has been
completed in a “thinly-veiled attempt to prevefiiabitai from discovering evidenciat will
establish GREH’'s liability ECF No. 30 at 1 (emphasis addddidbitatcontended thaBREH’s

motion was premature amthbitatwas entitled to further discovery, including on the issue of

whether GREH was exempted from CERCLA under the “lendemexion”



On January 23, 2015, the Court orderabitatto file an affidavit under Fed. R. Civ. P.
56(d)identifying areas in whicladditional discovery could lead to genuine issues of material
fact, and toshow causas to, among other thingshy little to no discovery was conducted
between the entry of the scheduling order on March 3, 2014, and the order staying discovery
April 30, 2014,andwhy Habitatmoved tostay discovery if it already knew that it needed further
discovery in order to oppose the motion for summary judgmentdfif€dREHthree weeks
earlier The Court also orderégREHto show cause whiy moved for summary judgment a
mere two months into discome with time remaining foHabitatto inquire further into potential
disputesof fact, whyit chose to join in a motion to stay discovery if it wanted the Court to
adjudicate the motion for summary judgment on a full evidentiary record, and why, once
apprised oHabitats position, it did not seek to lift the discovery stay.

On the basis dflabitats Rule 56(d) affidavit, the Court denied summary judgment on
March 13, 2015, and set a schedule for additional discovery and the filing of new ordenewe
summary judgment motion$he Court also imposed sanctionsHhebitat in the form of
seventyfive percent of GREH’s costglated to the summary judgment motion, after finding that
the parties—Habitatin particular for whom “[i]Jt should have been obvious . . . that it could not
simultaneously seek a stay of discovery and oppose summary judgment on the groundethat t
had not been an adequate opportunity for discovery,” ECF No. 40 at 3—had acted irresponsibly
with regard to their representations to the Court.

In a motion filed with the Court on March 19, 20GREH requestedn award of
$26,957.85 in costs. On March 27, 205pitatmoved the Court to reconsider the sanctions,
arguing, among other things, that the Court had dd#aitatdue process by imposing the

sanctions without adequate notice and an opportunity to be heard. On March 30, 2015, the Court



vacated the sanctioms order toafford Habitat“a fulsome opportunity to show cause why they
should not be awarded.” ECF No. 431 April 13, 2015,Habitatfiled a brief in opposition to
sanctionsGREHfiled its response on April 22, 2015.

II. Legal Standard

“Rule 11(c) of the Federal Rules of Civil Procedures allows the court to sangatya
if the court determines that the party has violated Rule 11(b) by making faddeadmg,
improper, or frivolous representations to the codtilliamson v. Recovery Ltd. $Hip, 542
F.3d 43, 51 (2d Cir. 200&¢iting Fed. R. Civ. P. 1)1 Misrepresentations ta court are also a
basis forsanctions imposed under the court’s inherent po®%&.C. v. Smitlv10 F.3d 87, 97
(2d Cir. 2013)“Under. . . the inherent power of the court, sanctions are appropriate where an
individual has made a false statement to the court and has done so in bad faith.

Rule 11 sanctions imposedua spontavithout affording the offender the opportunity to
withdraw the challenged documentthe manner provided in the ‘safe harbor’ provision of Rule
11(c)(1)(A). . . should issue only upon a finding of subjective bad faifufiammad v.

Walmart Stores E., B., 732 F.3d 104, 108 (2d Cir. 2013imilarly, “[w]hen a district court
invokes its inherent power to impose attorney’s fees or to punish behavior by an attdheey
.. conduct of the litigation, which actions are taken on behalf of a dientlistrict court must
make arexplicit finding of bad faith. United Staées v. Seltze227 F.3d 36, 41-42 (2d Cir. 2000)
(quotation marks and citations omitteAn action is taken in bad faith if it fsnotivated by
improper purposes such as harasdroedelay’” Enmon v. Prospect Capital Cor75 F.3d

138, 143 (2d Cir. 2012)[B]ad faith may be inferrednly if actions are so completely without
merit as to require the conclusion that they must have been undertaken for socopeimpr

purpose such as delayd. (quotation marks and citation omitted).



V. Discussion

A. The Stay Motion Was Misleading

At the same time that Habitat moved to stay discovery, claiming that it was in its best
interest toavoid further discovery, it filed a summary judgment motion in which it purported to
be aghast that GREH waméxplicablymoing] for summary judgment . . efore any
meaningful discovery has been complétieda “thinly-veiled attempt to prevent [Habitdtbm
discovering evidencthat will establish GREH'’s liability ECF No. 30 at 1 (emphasis added).
Further, Habitat asserted that there were “material issues of fact [thathlgare resolved
through the discovergrocess” and that “courts rarely grambtions for summary judgment
before adequate discovery has taken pldcdedt 2.In other wordsHabitat was complaining
about a problerthat it had itselfin a different filing with the Countnade at the same time
participated in creating.

Habitatnowargues that itsontorted seeminglydisingenuous position on discovery
nonetheless had a progmsis Habitatclaims that it filed the motion to stay discovery because
although it believed that it was entitled to further discoveryaagbpposingsummary
judgment on that ground (including as to GREH’s lender-exemggtanse to the CERCLA
claim), it was nonetheless concerned that tber®@might, withoutawaitinga fuller recordfind
that the CERCLA claim was precluded tne lenderexemptiondefenseand that while the
Court was reachings conclusionthe partiesvould spend money on CERCL&lated
discovery that would thelmerenderediuseless.

There may well be propercostsavingbasis fora party’sseeking, as Habitalid, to halt
discoverynoweven while arguing that is entitled to further discovergt some pointBut the

mere facthatHabitatmight have goroperbasis br taking that position does notake it any less



improper tdfile a misleading motigmrather thara forthcoming motion, in pursuit of that
position.Williamson 542 F.3cat 51 (“[A] party has violated Rule 11(b) by making . . .
misleading. . . representations to the courtRankin v. City of Niagara Fall293 F.R.D. 375,
392 (W.D.N.Y. 2013) (“Whether Agola had asbjective basisto seek any FedR. Civ. P. 6(b)
scheduling relief from the Magistrate Judge does not justify making mistegepresentations
in subjective bad faith for an improper purposeas a ploy to increase the chances the
Magistrate Judge would find good cause for an extensiori), aff.d sub nom. Rankin v. City of
Niagara Falls, Dep’t of Pub. Work&69 F. App’x 25 (2d Cir. 2014Rlthoughthetwo portions

of Habitat’sposition—supporting a stay of discovery in one filing, while protesting the dearth of
discovery in another-are reconcilablat was incumbent on Habitat to ensure that its filings
were not misleading, byresening a complete, reconcilepicture of its position to the Court,
rather than tasking th@ourt with piecing together its position.

The motion to stay discoveryas misleadingwith regard tdHabitats position.The
motion suggested that further discovery was likely to be unregessorder to decide the
motion for summary judgmendagis oftenthe case whereispositive legal issudsave been
raised by the summary judgment motion or wihedimited discovery that was needed has
already been completgebventhough it dd notcontainsuch a representatiom express terms
The joint motia stated that “[d]iscovery in this case is likely to be extensive and very twstl
the parties, given the nature of the claims and the factual questions involved”tand tha
“[clonducting discovery and any proceedings related to it before the motiomfionamy
judgment is decided would force both parties and the Court to expend significanaedfort

resources prematurelyECF No. 31 at 2. The clear suggestion of these representations is that



both parties, including Habitat, believed that it was likely the Court would not need furthe
factual development to decide the summary judgment motion.

Furthertaken by itselfthe statemenin thestaymotion hat “[tjhe defendan$ motion
for summaryudgment, if granted, would terminate thtgyation, making discovery
unnecessaryWwas, literally, not a representation of anything, but ratinerelyarecitation of the
obvious result of auccessfuimotion forsummary judgmenrtthe case ends. Read in the context
of the parties’ representations about being “force[d]” to “expend signifi¢kmt and resources
prematurely,” however, the statement conveyedlibeause othe natureof the summary
judgment motiorand the status of the cafieg parties were representing thatherdiscovery
waslikely notnecessaryor the Courto decide thsummary judgmennotion That
interpretationwvasalso consistent witthe partiesoriginal planto have a short period of only
two and a half months fdactdiscovery. Italsofit with whatthe Court wouldypically expectto
bethe parties’ motivations for filing such a motietthat is,a defendantvould ordinarily file a
summary judgment motion midway through discovery and then move to stay the reméinde
discovery only ifit believed that its summary judgment arguments were not premature, and a
plaintiff who disagreed would voice its opposition, rather than joining the stay motion.

More than anything, thetaymotion waamisleading in thaHabitatmade no effort, either
in the motion itself or in a separate addendum, to cl#r#sits position on the need for further
discovery was more complicated than woolkderwise be suggested by the language of the
mation. The staymotionthereforefalsely characterized the parties as being in agreement that
further discovery was unnecessary to resolve the motion for summary judgivemthgt

Habitatwasnotin agreement on that point.



B. Habitat's Subjective Motivation for the Misleading Filing

Habitat's principal defensethat its positioron discoveryserved legitimate cosaving
goals—is no more dispositive of the question of bad faith than it was of the questidrettfer
thestaymotionwas misleadingEven ifHabitat'spositionon discoverywassubjectivéy
motivated by theostsavinggoalsthat it now proéssesthat would not account for its
motivation for filing a misleading motioas a means of advancing that positieihng a motion
with a purpose to misleaacourtconstitutes badaith (and therefore sanctionable) condeeén
if the filer desires the requested relidiere, a stay of discoveryfor legitimate reasonsuch as
avoidinglitigation costs Therefore, thequestions whether Habitat: (a) acted in bad faith
intentionally filinga misleading motignnstead of a forthcoming motioas a meansf
furthering its position; or(b) filed a misleading motion, instead of a forthcoming motion, for
other reasons, such as carelessness or the expectation that the Court wouldeileseit®
position.

Ordinarily, the fact thatlabitatknew that almost no discovery had been propoundldd w
the end of the discovery period near, knew that it was about to opyoseary judgmentn the
ground that there had been insufficient discoyangyet fileda misleading motion to stay
furtherdiscovery that omitted any reference to tihédrmation(which would have beetritical
to the Court’s determination of whether to grant the)stayld suggesthat the motion was
filed in bad faith.lt is not difficult to imagine whyHabitatwould intentionallynakethe motion
misleading An experiencea@ttorney wouldseea strategi@advantageén omitting a full picture of
its position from the stay motipknowing that it would help persuade the court to grant the
stay—a court is generally more inclined to stay discovery based on the parties’ joint

represerdtion that further discovery is unnecessary, than to stay discovery based da a sing



party’s professed concern for castvings due to the possibility that the court might rule against
that party and dismiss one of its claims on partial sumnoaignent.

But cutting against a finding difad faithin this cases the fact thaHabitatfiled both the
stay motion and its oppositida summary judgmergimultaneously, thereby giving the Court an
opportunity to gscern the true nature of Habigaposition before ruling on the stay motion, and
giving GREH an opportunity to brinfpe issugo the Court’s attention. Thus, althoutje stay
motion itself is misleadings to Habitds position it seems unlikely thdabitatactually
intendedto misleadthe CourtHabitatmay well have known that the Court has a busy docket
and limited resources and cannot closely revagerydispositive motiorfiling as itcomes in
(especially because dispositive motions tend to be much lengthier and morensaeing to
decide than joint procedural motions), blabitatcould not have counted on the Cosittmited
attention andthe defendant’s failure to direct the Court’s atiten, in order to mislead the Court
into granting a stay of discovery. By filing an opposition brief asseitiagthere had been an
inadequate opportunity for discovery while at the same time joining a sepataia orging the
Court to stay discovery, Habitat laid bare its dubious litigation stance. But in shmirtgalso
undermined the notion thatwtas acting in bad faith.

In light of that fact, and in recognition o§ibroader duty to exercise its sanctions power
with “restraint and discretighSmith 710 F.3dat 97,the Court will not impose sanctions on

Habitat.



V. Conclusion
For the foregoing reasons, the Court declines to impose sanctions on the plaintiff. The

defendant’s Motion for Attorney’s Fees (ECF No. 42) is DENIED.

SO ORDERED this 5th day ofJune 2015 at Hartford, Connecticut.

/sl
Michael P. Shea
United States District Judge
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