Green v. Hilliard

UNITED STATES DISTRICT COURT
DISTRICT OF CONNECTICUT

VERONICA GREEN,
Plaintiff,

V. CASENO. 3:14-cv-41(VAB)
JOAN HILLIARD,

Defendant.

RULING ON THE DEFENDANT'S
MOTION FOR SUMMARY JUDGMENT

Plaintiff, Veronica Green, has filed a @plaint against Joan Hilliard, naming her
in both her official and indidual capacities as an employeéthe State of Connecticut.
Am. Compl. 11, at Caption, at Prayer for ReIECF No. 8. She alleges that Ms. Hilliard
delayed deciding and ultimately denied permission to access the Connecticut On-Line
Law Enforcement Communications|&processing (“COLLECT”) Systemid. 1. As a
result of Ms. Hilliard’s decision, Ms. Greerfermer employer, th€ity of Bridgeport,
refused to rehire heid. §41.

The Complaint alleges a single proceadutue process claim under 42 U.S.C.
§1983. Am. Compl. at First Cause of Acti®@GF No. 8. Ms. Green contends that Ms.
Hilliard’s actions deprived her of a propeegd a liberty interest in access to COLLECT
and in her job with the City without dyseocess in violation of the Fourteenth
Amendment.id. 111, 121-26; Opp. Br. 19-23, ECF Na8. She seeks declaratory and
injunctive relief, compensatory and punitive damages, as well as costs and attorney’s fees

under 42 U.S.C. 81983. Am. Compl. 1Paayer for Relief, ECF No. 8.

! Ms. Hilliard retired from her position with ConnectiégntApril 2014. Def.’s Local Rule 56(a)1 Stmt. {2,
ECF No. 18-18.
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Ms. Hilliard has filed a Motion for Sumary Judgment on the only claim in the
case. Mot. for Summ. J., ECF No. 18. For the reasons that follow, the motion is
GRANTED.

l. STATEMENT OF FACTS?

The City of Bridgeport employed M&reen as a police dispatcher from
December 1996 until she was terminated igést 2011. Def.’s Local Rule 56(a)1 Stmt.
11, ECF No. 18-18. In this position, M3reen was authorized and trained as a
COLLECT user by the State of Connecticld. 117, 10-11. COLLECT is a compilation
of various databases, state and federaichvbontain information that law enforcement
officers need to do their jobs, including arrestords, motor vehicle records, pending
warrants, and other similar kinds of informatidd. 15-6; Def.’s Ex. D, Hayes Aff. 14,
ECF No. 18-5.

During the time relevant to this lawsuiis. Hilliard was a Connecticut employee
whose role was to ensure that Conneciicytlemented federadolicies governing the
use of national crime databases. Def.’s Local Rule 56(a)1 ¥fa3, ECF No. 18-18.
She also oversaw the COLLECT system, inalgdsystem security, authorizing system
users, and training authorized usdis. 4.

To obtain access to COLLECT initially o8necticut required Ms. Green to
submit a request for certification by an employer, pass a background check, complete a
classroom course, and pass a written test.’€ex. D, Hayes Aff. 7, ECF No. 18-5.

As part of this certification cess, prospective users areegi copies of and tested on

2 These facts are based on a review of the pleadings) Rule 56(a) Statements, and any responses, as
well as exhibits filed by both parties accompanying the Motion for Summary Judgment and related
briefing. Unless noted otherwise, facts described in this section are undisputed oo8iegoparty has

not pointed to any contradictory evidence in the record.



the COLLECT security policyld. 111-12; Def.’s Local Rule 56(a)1 Stmt. 711, ECF
No. 18-18;see alsdef.’'s Ex. C, System Security Policy, ECF No. 18-4. To ensure the
safety of the officers using the systenthe field, as well as for other reasons, this
security policy prohibits the esof the system for personal reasons or curiosity. Def.’s
Local Rule 56(a)1 Stmfl{[7, 25, ECF No. 18-18see alsdef.’s Ex. C, System Security
Policy, ECF No. 18-4. Ms. Green was awaré&df security policy and of the fact that
she could not share COLLECT information wiimily members. Def.’s Local Rule
56(a)l Stmt 18-11, ECF No. 18-18.

To maintain access to COLLECT, Connegticequired Ms. Green to participate
in trainings and pass tesbn the contents of these trainirggegular intervals. Def.’s
Local Rule 56(a)1 Stmf}7, ECF No. 18-18; Def.’s Ex. C, System Security Policy, ECF
No. 18-4 (noting that COLLECT users mustdegtified “within the first six months of
employment” and “[r]ecertification is requirddennially.”). She was also required to
abide by COLLECT's security policy. HillidrDep. 14:1-17; Def.’s Local Rule 56(a)1
Stmt. 7, ECF No. 18-18.

Ms. Hilliard testified that in her tenumth the State of Connecticut, she applied
a “zero tolerance” rule regarding violatioofsthe security policy. Hilliard Dep. 14:18-
15:5, 20:20-21:8. In evaluating a userrfenewed access to COLCH after a policy
violation, Ms. Hilliard relied orthe system’s security policy and information from the
employing law enforcement entity describing the violatldnat 14:1-15, 20:11-19.

On August 15, 2011, another COLLECT user and friend of Ms. Green, Margo
Williams, learned that the Bridgeport policad stopped Ms. Green’s son during a drug

investigation. Def.’s Local Rule 56(a)1 Strfif.13, 16, ECF No. 18-18; Green Dep.



49:7-12. Ms. Williams became aware of the stop when the Bridgeport police sought
information about Ms. Green'’s son throughl@®&CT. Def.’s Local Rule 56(a)1 Stmt.
116, ECF No. 18-18.Upon learning of the stop, Mélilliams sent a text message to
Ms. Green asking her to call her. Green Dep. 50:8-11.

During the call that followed, the partidspute what information Ms. Williams
shared with Ms. Green as well as what Msésrdid with that information. Ms. Hilliard
contends that Ms. Williams told Ms. Gretirat the police had stopped her son. Def.’s
Local Rule 56(a)1 Stmfj17, ECF No. 18-18. According Ms. Hilliard’s version of
events, after the call, Ms. Green called $en and told him that he was under
surveillance and that the police meaunning his license plated. 1917, 19. Ms. Green
contends that Ms. Williams told her that she should tell her son “to get his ass home,”
without explaining why she wanted Ms. Grderdo so or providing any other details.

Id. 11120-21; Pl.’s Local Rule 56(a)2 Strfif.7, ECF No. 24; Green Dep. 50:10-25. After
speaking with Ms. Williams, Ms. Green contends that she called her son and told him to
come home, without providing him with any more information about why she wanted
him to do so. Def.’s Local Rule 56(a)In8t 118, ECF No. 18-18; Green Dep. 57:11-18.
Ms. Green testified that she did not knthat the police had stopped her son until he
returned home and that she did not know that Ms. Williams had been at work when she
spoke to her until after the incident oo@d. Green Dep. 57:19-58:4, 64:2-7.

On August 18, 2011, the City of Bridgepsuspended Ms. Green without pay
and, ultimately terminated her on August 24, 2011. Def.’s Local Rule 56(a){&nt.

ECF No. 18-18; Def.’s Ex. E, Lettdated Aug. 18, 2011, ECF No. 18-6 (advising Ms.

3 It is also undisputed that Ms. Green’s son “Usen] name” to try to evade a ticket that the officers
wanted to give him at the stop. Def.’s Local Rule 56(a)1 3i2it, ECF No. 18-18; Green Dep. 47:18-24.



Green that she was suspended withoyt‘panding a pre-termination hearing”
scheduled for August 22). After a pre-teration hearing, the City sent Ms. Green a
letter explaining that it was terminatingrieEecause her “conduah@ actions [on] August
15, 2011 represents a violation of” certaity®@vork rules and the “Collect System
Security mandates.” Def.’s Ex. F, Lettated Aug. 24, 2011, ECF No. 18-7. When the
City terminated Ms. Green, Ms. Hilliard disabled her access to COLLECT at
Bridgeport’s request. Def.1socal Rule 56(a)1 Stm{[{27-28, ECF No. 18-18; Def.’s
Ex. J, Letter dated Aug. 23, 2011, ECF No. 18ftdm Bridgeport’s Chief of Police to
Ms. Hilliard requesting that Ms. Gne's access to COLLECT be “revoked
immediately”)?

Under the Collective Bargaining Agreent governing Ms. Green’s employment
with the City, she and her Union filed a graece with the Connecticut State Board of
Mediation and Arbitration challenging ther@nation. Pl.’s Local Rule 56(a)2 Stmt.
129, ECF No. 24; Pl.’s Ex. 1, Settlement &adt Change Agreement, ECF No. 24-1.
While this proceeding was pending, on Mag9, 2012, Ms. Green, the Union, and the
City entered a settlement agreement in Whie City agreed & reinstate Ms. Green”
provided that she obtained CCECT certification. Pl.’s Ex. 1, Settlement and Last
Change Agreement 13, 4, ECF No. 24-1ecHjally, the agreement provides that

Ms. Green agrees that she must provide the Director

of Labor Relations with writteproof of her current, valid
certification to use [COLECT] from the... COLLECT

* According to Ms. Hilliard, the City suspended anurti@ated Ms. Green because it believed that she had
shared information from COLLECT with her son, iohation of the strict comfientiality policy governing
access to the database. Def.’s Local Rule 56(a)1 $ft8-15, ECF No. 18-18. Ms. Green contests that
she misused COLLECT but does not deny that this event caused heatemmirPl.’s 56(a)2 Stmt. 1113,
15-16, ECF No. 24 (“[T]here has never been an administrative and/or judicial finding that atexiviod
COLLECT system.”). lItis undisputed that the City terminated Ms. Williams for violating COLLECT
security requirements and that Ms. Williams actuaihyated those requirements. Def.’s Local Rule
56(a)l Stmtf23, ECF No. 18-18; Green Dep. 64:8-21.



Manager prior to her reinstatement. Failure to provide such

current, valid certification whin sixty (60) days of

entering into this Agreement, constitutes Ms. Green'’s

resignation from her employmewith the City, without

further recourse or remedy.
Id. 14(a). The agreement did not obligate @ity “to provide a positive recommendation
with regards to Ms. Green’s attempttatain a valid, curm certification.” Id. 8.
However, the City also agreed it wourldt take a negative position on Ms. Green’s
certification and reserved itght to provide informatioto Connecticut upon request
“with regards to Ms. Ggen’s certification.”ld. The agreement also required that Ms.
Green submit to a “complete background cligeior to reinstaément and that she
comply with City and COLLECQ policies once reinstatedd. 14(b)-6, 10. The
agreement provides that failure to comply withterms, the City’olicies, or engaging
in COLLECT-related misconduct would resultNfs. Green'’s termination by resignation.
Id. 1110.

As discussed above, Connecticuguiees that prospective COLLECT users
submit a request from their employer to gain access. After the settlement agreement was
signed, the Chief of the Bridgert Police refused to requakat Connecticut provide Ms.
Green access to COLLECT. Def.’s Locall®RG6(a)l Stmt. 136, ECF No. 18-18; Pl.’s
Ex. 2, Letter dated Apr. 25, 2012, ECF No.24°I.’s Ex. 3, Letter dated May 3, 2012,
ECF No. 24-3; Def.’s Ex. L, Letter tid Apr 20, 2012, ECF No. 18-13. Ms. Green
sought relief from the Connecticut St&eard of Labor Relations and, on March 15,
2013, the Board ordered the City’s Police Chaefequest that Ms. Green be certified as

a COLLECT user. Def.’s Ex. i the Matter of the City of Bridgeport and NAGE, Local

RI-200,Case No. MPP-29,885, Decision and Order 8, ECF No. 18-17. The Board



concluded that by not requew®) that she be certified, the City was breaching the
settlement agreemenid. at 6.

On May 3, 2013, the Chief of Police sent Midlliard a letterrequesting that Ms.
Green be given access to COLLECT. DefEjs M, Letter dated May 3, 2013, ECF No.
18-14. In response, Ms. Hilliard sent thdi€@oChief a letter on June 14, 2013, notifying
him that she was scheduling a “meeting”Jome 18 “to allow Ms. Green the opportunity
to be heard and to provide any addition&imation.” Def.’s K. N, Letter dated Jun
14, 2013, ECF No. 18-15. The letter invited @seen and her supervisor to “feel free”
to bring pertinent documentsd. It also invited the Police Chief to “bring anyone that
[he] fe[lt] [was] needed.”ld. The letter asked the Police Chief to inform Ms. Green and
any other “associated” parties oetbate and time of the meetinigl.

In advance of the meeting, Ms. Hilliaothtained documents relating to the August
15, 2011 incident, including an Investigative Reppoe City had prepared. Def.’s Local
Rule 56(a)1 Stmt. 37, ECF No. 18-%8g alsdef.’s Ex. G, City of Bridgeport Office
of Labor Relations Investigative Repddted Aug. 23, 2011, ECF No. 18-8. She also
had attended portions of the angl labor grievance hearing®ef.’s Local Rule 56(a)l
Stmt. 37, ECF No. 18-18. She did neahMs. Green'’s testimony at these prior
hearings. Hilliard Dep. 34:23-34:5.

Ms. Green brought her attorney to theating, who spoke on her behalf. Green
Dep. 82:13-21, 83:11-1%.She did not bring any documents or witnessesat 87:10-

19. Ms. Green objected to the delay $sessing her suitable for COLLECT access but

did not object before, during, or after the legmabout any other aspect of the procedure

® Ms. Green testified that Ms. Hilliard asked her if slated to bring legal counsel to the meeting. Green
Dep. 87:16-17.



Ms. Hilliard provided befordiling this lawsuit. Def.’s Local Rule 56(a)l Strid9, ECF
No. 18-18. Ms. Green testified that she widlshe had been able to bring documents,
including letters from other dividuals, but admitted thahe would not have wanted any
witnesses to attend. Green Dep. 84:8-24, 86:182:8;9. She also testified that she did
not believe Ms. Hilliard wa biased against held. at 89:17-21.

Ms. Hilliard denied Ms. Greeni®quest for COLLECT access on January 7,
2014. Def.’s Ex. O, Letter dated Ja@n2014, ECF No. 18-16 (from Ms. Hilliard to
Bridgeport’s Chief of Police, fiorming him that she was deing the request to recertify
Ms. Green for COLLECT access).

I. STANDARD

Courts must “grant summary judgmeifthe movant shows that there is no
genuine dispute as to any madéfact and the movant is entitled to judgment as a matter
of law.” Fed. R. Civ. P. 56(a). The magi party carries the burden of demonstrating
that there is no genuine materi$pute of fact by citing téparticular parts of materials
in the record.” Fed. R. Civ. P. 56(c)(1)(A)-(B)arlton v. Mystic Transp., Inc202 F.3d
129, 133 (2d Cir. 2000) A dispute regarding a fact is “‘genuine if the evidence is such

that a reasonable jugould return a verdict for the nowwing party” and material if the
substantive law governirtte case identifethose facts as materialVilliams v. Utica
Coll. Of Syracuse Uniy453 F.3d 112, 116 (2d Cir. 2006) (quotiiart v. Am.
Cyanamid Co0.158 F.3d 622, 626 (2d Cir. 1998Bouboulis v. Transp. Workers Union
of Am, 442 F.3d 55, 59 (2d Cir. 2006) (citidgnderson v. Liberty Lobby, Inet77 U.S.

242, 248 (1986)).



In assessing a summary judgment mottbe,Court must resolve all ambiguities,
including credibility questions, and draw giferences from the record as a whole in
favor of the non-moving partyKaytor v. Elec. Boat Corp609 F.3d 537, 546 (2d Cir.
2010);see also Matsushita Elec. Indus. Co., Ltd. v. Zenith Radio Gtfp.U.S. 574,
587 (1986). “Only when reasonable minds doubt differ as to the import of the
evidence is summary judgment propeBfyant v. Maffucci923 F.2d 979, 982 (2d Cir.
1991) (citation omitted).

[I. DISCUSSION

Ms. Green has brought a claim under 42 U.S.C. 81983, which creates a cause of
action for money damages for any person who, under color of state law, suffers a
deprivation of his or her constitutionalghts, privileges or immunities.” Ms. Green
claims that Ms. Hilliard haviolated her procedural dpeocess rights under the
Fourteenth Amendment of the United $&Constitution. In pertinent part, the
Fourteenth Amendment provisli¢hat “[n]o State shall. deprive any person of life,
liberty, or property, without due process of lawJ'S. Const. amend. X1V, 81.
“Procedural due process imposes constsaint governmental decisions which deprive
individuals of ‘liberty’ or ‘property’ interests within # meaning of the Due Process
Clause of the [ ] Fourteenth Amendmeniathews v. Eldridge424 U.S. 319, 332
(1976).

To survive Ms. Hilliard’s Motion for Summary Judgment, Ms. Green must
demonstrate that a genuine question of matkxlexists as to whether (1) Ms. Hilliard
acted under color of state law, and (2passult of Ms. Hilliard’s actions, Ms. Green

suffered a denial of her Fdeenth Amendment rightsSee Annis v. Cnty. of Westchester



136 F.3d 239, 245 (2d Cir. 1998) (citation omitteBecause Ms. Hilliard was acting in
her position as a state employee, she was@atder color of state law. Accordingly,
the dispositive question that remains is whether Ms. Hilliard deprived Ms. Green of her
Fourteenth Amendment rights.

Ms. Green argues two theories of liabilitiirst, she contends that Ms. Hilliard
deprived her of a constitutionally protecteomerty interest withoutilue process. Opp.
Br. 13-19, ECF No. 23. Second, she arguasMs. Hilliard derived her of a
constitutionally protected libgrinterest to pursue her pesfsion without due process.
Id. at 19-23. Ms. Green raises this secorabtiz for the first time in opposing summary
judgment’

In evaluating these theories, theutt must first determine whether a
constitutionally protected property or liberty interest exi&d. of Regents of State
Colleges v. Rot08 U.S. 564570-71 (1972) (“[T]o determine whether due process
requirements apply in the first place, we must look not to the ‘weight’ but to the nature of
the interest at stake. Weust look to see if the intestis within the Fourteenth
Amendment’s protection of liberty and property.”) (citation omitt&&§rumanchi v. Bd.
of Trs.,850 F.2d 70, 72 (2d Cir. 1988) (“The thh®ld issue is always whether the
plaintiff has a property or liberty intergstotected by the Constitution.”) (citation
omitted). Second, the Court also must determine whether Ms. Hilliard deprived Ms.
Green of that property or liberty intere@ee Local 342, Long Island Pub. Serv.
Employees v. Town Bd. of Huntingt8d, F.3d 1191, 1194 (2d Cir. 1994) (“In order to

sustain an action for deprivation of propertyheut due process of law, a plaintiff must

® Ms. Hilliard correctly points out that Ms. Green diok articulate this liberty-based theory in her
Complaint.

10



‘first identify a property mght, [and] second show that the state has deprived hihabf
right.””) (quoting Mehta v. Surle905 F.2d 595, 598 (2d Cir. 1990) (per curiam)).

Finally, if a protected property or liberigterest exists and Ms. Hilliard deprived
Ms. Green of that interest, the Court therymeoceed to analyze “what process was due,
and whether the government provided such minimum procés®iey v. Black702
F.3d 701, 706-07 (2d Cir. 2012) (citation omittéd)the context of a protected property
interest);see also Mathewd24 U.S. at 332-35 (explaining how to determine what
process is due when a plaintiff has been degrnf a constitutionally protected liberty or
property interest).

As explained further below, the Co@inds that Ms. Green has failed to
demonstrate that Ms. Hilliard deprived her of a constitutionally protected property or
liberty interest. Accordingly, summary judgment musGsRANTED.

A. Ms. Green’s Alleged Property Interest

Ms. Green alleges that she has two posgibbperty interests: (1) her access to
the COLLECT system and (2) her job witlket@ity of Bridgeport. Am. Compl. 1121-
22, ECF No. 8. To determine whether eitbkthese alleged property interests are
protected by the Fourteenth Amendmeing¢ Court must look to state law or
“understandings that secure certain benefiRgth,408 U.S.at 577;see also Looney,
702 F.3d at 706. To qualify as a constitutiongligtected property tarest, a plaintiff
must show that he has “a legitimate clainenfittement” to the alleged property interest
as opposed to “a unilateral expectatioR6th,408 U.S. at 577. In other words, a

plaintiff may have a constitutionally cognizalpieperty interest if there are “rules or

11



mutually explicit understadings that support his claim to entitlemen®érry v.
Sindermann408 U.S. 593, 601 (1972) (citation omitted).
1. COLLECT Access as Property Interest

Ms. Green suggests in her Complaint that her access to COLLECT is a
constitutionally protected propgrinterest that is akin tolacense or certificate allowing
her to pursue her profession. Am. Compl. 1147-50, ECF NimeBalsdasreen Dep.
75:2-3 (testifying that her access toIQECT was enabled by a “NCIC COLLECT
certificate.”)! Ms. Hilliard denies that access@®LLECT is a license or certificate.
Def.’s Br. 14 n.6, ECF No. 18-18. The Courtesp that such access is not a license or
certificate, but rather isarerequisite to employmehke a background check or a
security clearance. But as will be expladl further below, even if access to COLLECT
could be considered a license or certifichds, Green had no constitutionally protected
property interest in such access.

Access to COLLECT is not the type of staor privilege that courts have found
represents a constitutionalbyotected property interest. Asted above, to constitute a
constitutionally protected profg interest, a claim to a befiteor status, in this case
access to COLLECT, must “stem from an indegent source” of state or federal law.
Roth,408 U.S. at 577. Here, thaeeno statute, regulation, other “independent” legal
source that gives rise toaproperty interest on Ms. Gresmart in COLLECT access.

Connecticut state law provides municipal peldepartments, not specific employees or

" Contrary to Ms. Hilliard’s argumeénDef.’s Br. 15, ECF No. 18-1, Ms. Green challenges both the initial
revocation of her access COLLEGSEeAm. Compl. 1120-21, 124, 126, ECF No. 8, as well as Ms.
Hilliard’s failure toreinstate that accese id §124, 126. Although Ms. Green does not directly address
the initial revocation in her summary judgment brigfithe Court does so besauwshe raises it in her
Complaint.

12



individuals, access to COLLECT Conn. Gen. Stat. §7-284ach municipal police
department shall have access to, and us®{COLLECT] System without charge.”)
Thus, a prospective user must have f&r @f employment from a law enforcement
agency that is authorized to ass€COLLECT even to be considereseeDef.’s Ex. C,
System Security Policy, ECF No. 18-4ndividuals that are authorized to access
COLLECT must be employed by a law enforcenmma criminal justice agency.”).

In this respect, COLLECT access is unlike Kind of license or certificate that
courts have found to constitute a propertgiiast, because one cannot be considered for
COLLECT access without a job offer from anthorized law enforcement agefic
license or certificate, on thehar hand, gives its holder thght to pursue a livelihood or
activity outside othe context of a particular jolSee e.gBell v. Burson402 U.S. 535,
539 (1971) (in the context of the denial of a driver’s license, noting that “[o]nce licenses
are issued... their continugessession may become essdin the pursuit of a
livelihood”); Adoption Servs. Of Connecticut, Inc. v. Ragadlié8 F. Supp. 2d 139, 146
(D. Conn. 2001) (“If a plaintiff can assertlegitimate claim of entitlement’ to such a
license, a license affecting one’s righptarsue an occupation may be ‘property’
protected by the Due Process clause.”) (citations omitted).

There also are no regulations or stateslgoverning how Ms. Hilliard determines
whether to grant or deny munpeil employees access to COLLE&TThe only

guidance that exists to assist Ms. Hilliamddetermining whether individuals may access

8 It also provides certain procedures for the public to gain access.

° A “certificate” is defined as a “document certifyingthearer’s status or authorization to act in a
specified way.”Black’s Law Dictionary271 (10th ed. 2014). A “license” is defined as a “privilege
granted by a state or city upon the payment of alfieeecipient of the privilege then being authorized to
do some act or series of acts that would otherwise be impermisdithlaf’ 1059.

10 Although there are federal regulations tpply to the administtin of COLLECT generallysee
generally28 C.F.R. §§20.20-20.21, they only apply te itate or municipalities acting as employers.
Because Ms. Hilliard never employed M&reen, they do not apply to her.

13



COLLECT derives from custom or practice oét8tate. For instance, undisputed record
evidence indicates that, as a matter atcpce or custom, prospective COLLECT users
must pass a background check, participateainitrg, take and passsts on the substance
of that training, and abide by COLLECT's satupolicy. A user’s violation of the
security policy may result in removal of thatlividual's access to thdatabase, again as
a matter of custom or practice.

These practices indicateat) in order to gain aess to COLLECT, individual
employees like Ms. Green, as a matter aecfice or custom, essentially must pass a
background check as well as take trainingsds and pass a test on their content. Both
of these requirements show that accesS@bLECT is not like a license or certificate
and is not the type of status or privilegattban possibly give rise to a constitutionally
protected property interest.

Individuals cannot, as a matter of lawyba constitutionally protected right to
passing a background checBee Dep'’t of Navy v. Ega#84 U.S. 518, 528 (1988)
(holding that as a matter of statutory intetation, an administrative entity, the Merit
Systems Protection Board, did not have th@arity to review a decision revoking or
denying security clearance andting that “[i]t should be obvious that no one has a
‘right’ to a security clearance. The grantaoflearance requires affirmative act of
discretion on the part dfie granting official.”);see also Hill v. Dep'’t of Air Forc&344
F.2d 1407, 1411-12 (10th Cir.) (holding that ptéf did not havea constitutionally
protected property interest undhe Fifth Amendment in olining a security clearance
because the granting of a security cleaeaprovided “temporary permission” for access

to “national secrets” and was a discretionaggment “as to the suitability of the

14



recipient for such access” and “[tlhe notioreof individual property right in access to
the nation’s secrets... is utterly intstent with those principles.§ert. denied488
U.S. 825 (1988)accord Dorfmont v. Browr913 F.2d 1399, 1404 (9th Cir. 1990)
(“There is no right to mainia a security clearance.gert. denied499 U.S. 905 (1991);
Williams v. Reilly,743 F. Supp. 168, 172 (S.D.N.Y. 1998dlding that a plaintiff had no
constitutionally cognizablproperty right in his secuyi clearance under the Fifth
Amendment).

Similarly, individuals cannot & a constitutionally pretted property interest in
a passing grade on an eligibility teSee e.qg., Charry v. Half09 F.2d 139, 144 (2d Cir.
1983) (noting that where an applicant failsesamination necessary to the granting of a
license, “he will not have any property interest entitled to due process protection”).

Even if Ms. Green’s access to COLLEC3uld be construed as a license or
certificate, the Court finds that she did have a constitutiorig protected property
interest in that license or diicate. Whether a plaintiff lsaa constitutionally cognizable
property interest in a license certificate turns on how roh discretion the licensor has
in making granting, denying, or revoking the sarBee Yale Auto Parts, Inc. v. Johnson,
758 F.2d 54, 59 (2d Cir. 1985) (finding no constitnélty protected propéy interest in a
“certificate of location approval” becaue defendants had “wide discretion” in
reviewing applications for such a certificateg¢e also Spinelli v. City of New YaoBk,9
F.3d 160, 169 (2d Cir. 2009) (noting that no prtadgroperty interesxists “where the
licensor has broad discretion to revoke the license”) (citation omitted). The more
discretion a decision maker may exercisgranting, denying, arevoking a license or

certificate, the less legitimate a plaintiff's eqpation is in obtaining or keeping the same.

15



In other words, if a public entity has “subdiahdiscretion” to dede whether to grant a
license, there can be no legitimate claineofittement and, therefore, no constitutionally
protected property intesein that licenseSanitation and Recycling Indusnc. v. City of
New York107 F.3d 985, 995 (2d Cir. 1997).

In this case, there is no statute, regataor other legal guidance on the standards
Ms. Hilliard should apply in determininghether to revoke, grant, or deny an
individual's access to COLLECT. Withoutwsuch guidance, the decision to grant
COLLECT access is purely discretionary and,¢fae, cannot create a constitutionally
cognizable property interesEee Mordukhaev v. Daugs7 F. App’'x 16, 19-20 (2d Cir.
2012) (finding that where the City of New Yadhniad “significant discretion” to deny taxi
licenses “based on subjective criteria,” aipliff had no propertynterest in an un-
granted taxi licensefresh Start Substance Servs., LLC v. Galvs89 F. Supp. 2d 279,
283-84 (D. Conn. 2009) (holding thaltintiff lacked a propertinterest in a license to
operate a methadone clinic because the $ioeaxercised “its judgment and discretion”
in determining whether to grant the license also Allocco Recycling, Ltd. v. Doherty,
378 F. Supp. 2d 348, 371-72 (S.D.N.Y. 2005) (findimat the amount aliscretion that a
license grantor possessadienying permits was “too uncertain to support a
constitutionally proteed property interest”).

Accordingly, for many reasons, Ms. Gregas no constitutionally protected
property interest imccess to COLLECT.

2. Job with Bridgeport as Property Interest
Ms. Green also argues that her job with City of Bridgeport constitutes a

constitutionally protected pperty interest based on her settlement agreement, which she
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contends provides her with a genuine exgewiahat her job woul be restored. Opp.
Br. 13-14, ECF No. 23. She further argues #at had a property interest in her
employment with the City of Bridgeport becrse the City’s right to terminate her under
the settlement agreementsamited to “good cause.” Opp. Br. 13, ECF No. 23. The
Court disagrees.

Applicants for government jobs generaldly not have a property interest in the
positions they seek unless they can demonstrate a legitimate claim of entitlement to the
position. MacFarlane v. Grass®96 F.2d 217, 221-22 (2d Ck982) (“Ordinarily, an
applicant for government employment does not have a property intetkstposition he
seeks.”). Similarly, a currempublic employee may have aoperty interest in continued
employment if the employee cannotdischarged absent “just causéJoffitt v. Town of
Brookfield,950 F.2d 880, 885 (2d Cir. 1991) (findi that a collective bargaining
agreement gave rise to a constitutionghigtected property interest because the
agreement “guaranteed that [the plaintifiuéd not be fired withoujust cause”).

However, a public employee lacks a contitinally protected property interest in
continued employment if su@mployment is “probationatyr contingent on meeting
certain requirements or prerequisitesch as passing a background ches&e Russell v.
Hodges470 F.2d 212, 216-17 (2d Cir. 1972) (findithgt a trainee whose employment
was “specifically conditioned omis being able to pass the physical examination at the
end of the training period” did not have a ditnsionally protected property interest in
his continued employmentiNastahowsky v. Bd. of Educ. of Greenwib,
3:12cv105(WWE), 2013 WL 3824274t *3 (D. Conn. July 23, 2013) (finding no

constitutionally protected pperty interest where an pubkmployee’s employment was
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“probationary” and he failed a background check after he was hiregivorth v.
Pennsylvania State Polic228 F. App’x 151, 152-55 (3d Ci2007) (finding that a state
trooper applicant who received a job offenditional on him passing an investigation of
his criminal history had no constitutionallygbected property intest in that job).

In this case, the settlement agresmnconditioned Ms. Green'’s offer of
employment on her re-obtaining access to COLLECT. The agreement did not guarantee
that Ms. Green would be approved for COLLE&ccess, nor did it digate Ms. Hilliard
to act in any way with respect to Ms. Greeapplication to eacess COLLECT. Indeed,
neither she nor any representative of theeSshtConnecticut was party to the settlement
agreement. The agreement, thereforendidcender Ms. Green’s employment secure or
certain but rather hinged it @contingency. The existencgthis contingency renders
her claim to her job with theity too unilateral or insufficietty legitimate to constitute a
constitutionally proteted property interestSee Dorfmont913 F.2d at 1404 (finding no
due process claim because plaintiff had “ntitiement to continued employment at a job
that requires a security clearce”). The fact that theettlement agreement limited the
circumstances in which Ms. Green could benieated is irrelevat to this inquiry,
because she had not yet fulfilled the precoadgithat enabled the City to rehire her
under the agreement.

B. Ms. Green’s Alleged Liberty Interest

Ms. Green also argues in opposing summary judgment that Ms. Hilliard deprived
her of a protected liberty imest to pursue her chosprofession. Opp. Br. 19, ECF No.

23. She argues that Ms. Hilliard hasrpanently banned her from accessing COLLECT
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and, therefore, that she cannot workday entity as @olice dispatcherld. at 21. This
argument is rejected for two reasons.

First, Ms. Green raises this theory tate for the Court to consider it. Her
Complaint does not refer to a liberty interest. She raises this theory for the first time in
opposing summary judgment. Accordipngihe Court cannot consider iBee Lyman v.
CSX Transp., Inc364 F. App’x 699, 701-02 (2d Cir. 201@ffirming district court’s
decision not to consider claims raidedthe first time in opposition to summary
judgment) (citingGreenidge v. Allstate Ins. Ca@46 F.3d 356, 361 (2d Cir. 2006) and
Syracuse Broad. Corp. v. Newhou®g6 F.2d 522, 525 (2d Cir. 1956)asseus v.
Verizon New York, Inc722 F. Supp. 2d 326, 344 (E.D.N.2010) (“[C]ourts generally
do not consider claims or completely new theswof liability asserted for the first time in
opposition to summary judgment.”) (collecting cases).

But even assuming the liberty interasgjuments were timely, Ms. Green has
failed to show that she has a constitutlynprotected liberty interest in COLLECT
access or her job with the City Bridgeport. “A liberty interest protected by the Due
Process Clause may arise from two sourcée-Biue Process Clause itself and state
law.” Purnell v. Lord,952 F.2d 679, 684 (2d Cir. 1992) (citations omitted). The Second
Circuit has recognized the existence of a constitutionallyepred liberty interest in
pursuing one’s chosen profession ffiemn governmental inference&ee Donato v.
Plainview-Old Bethpag€ent. Sch. Dist96 F.3d 623, 630 (2d Cir. 1996) (“[O]ne of the
many freedoms [liberty] encompasses is tieediom ‘to engage in any of the common
occupations of life.””) (quotindvieyer v. Nebrask&62 U.S. 390, 399 (1923)). However,

such a right is not implicated in this case.
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“[1t is well established that the denialyspension, or revocation of a security
clearance cannot form the basif a due process claimAl-Kaysey v. L-3 Servs., Inc.
No. 11-CV-6318(RRM)(LB), 2013 WL 5447838t *5 (E.D.N.Y. Sept. 27, 2013)
(collecting cases). The denial of Ms.e@n’s access to COLLECT does not implicate a
constitutionally protected liberty interest because it does not completely preclude her
from pursuing a given profession. Ms. Greamcedes in her own briefing that the
Constitution does not protect occognize a liberty interest in a particular job, but rather
only in one’s ability to pursue a chasprofession. Opp. Br. 21, ECF No. a8¢cord
Braswell v. Shoreline Fire Dep’t622 F.3d 1099, 1103 (9th C010) (noting that to
establish a violation of a liberty interest tonkdn a particular pragssion, “Plaintiff must
show that his dismissal ‘destroyed [his] fileen to take advantage of other employment
opportunities’ and that, because of the disnhisses ‘virtually impossible for [him] to
find new employment in his chosen field.”) (quotiBggquist v. Or. Dept of Agric4,78
F.3d 985, 998 (9th Cir. 2007) (atations in the original))Conrad v. Cnty. of Onondaga
Examining Bd. for Plumberg58 F. Supp. 824, 828 (N.D.N.Y. 1991) (noting that “a
person is not deprived of ‘lib? when he or she is deni@ahe job but remains as free as
before to seek another” and that a libertgiast might be implicated where a rejection
“had the practical effect of precluding [a miaif] from working in [his] chosen career,
and not simply from filling a particular job”) (citation omitted).

Here, Ms. Green has shown that in thigipatar instance, she failed to regain her
former job at the City of Bridgeport. Buteshas failed to show that she will be unable to
secure a job as a police dispatcher at amyelaforcement agency. Ms. Hilliard testified

that Ms. Green’s conduct resulted in a deofdier access to COLLECIH this particular
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instance. While she also testified that sipplied a “zero tolenge” rule to COLLECT
policy violations, she no longer works for tBeate of Connecticut. Mr. Hayes has not
testified that Ms. Green is permanentlynbad from accessing COLLECT or that he will
apply such a “zero tolerance” rule. There @s®no policies, guideliseor statutes that
require Connecticut to ban Ms. Gneleom the system permanently.

Moreover, the record is devoid of evidenindicating that Ms. Green sought to
obtain a job at another law enforcement agearay failed to do so. Ms. Hilliard testified
that the decision of another law enforcemagency to hire someone who had violated a
COLLECT policy while employed by a differet@w enforcement agency was at their
discretion and not hers. Stestified that, in such a situation, the law enforcement
agencies would discuss the violation aedide whether to empy that individual.

Hilliard Dep. 38:2-39:4 (*when someonesks her access to COLLECT, if they go to
another police department, that police department will normally notify or contact the
police department that they left, and it's beém those two entities that they discuss any
past inciden(t]s or things lékthat.”). She also testifidehat she had never had this
situation occur and was not sure how she would handld.iat 39:5-40:7. Thus, even
construing all reasonable inferences in Kgeen’s favor, the Court can only conclude
that it is unknown whether Ms. Green couldhieed by another law enforcement agency
in Connecticut. The law requires more certainty that Ms. Green is barred from her
profession permanently to create a constitutionally protected liberty interest.

Because Ms. Green has no liberty iate in accessing COLLECT, she cannot
have a liberty interest ia job requiring such accesSee Dorfmont913 F.2d at 1403 (“If

there is no protected interest in a securigarance, there is no liberty interest in

21



employment requiring such clearaig (under the Fifth Amendmenthesna v. U.S.
Dep’t of Defense850 F. Supp. 110, 119 (D. Conn. 1994) (“Inasmuch as the petitioner
has no entitlement to a security clearance petitioner cannot claim that he has a right
to his current employment” that require@tfelearance) (under the Fifth Amendmént).
V. CONCLUSION

For all of the reasons noted above, Ms=&#r has failed to show that Ms. Hilliard
deprived her of a constitutionally protectecelity or property intert. Because “[t]he
requirements of procedural due processyapply to the deprivation of interest
encompassed by the Fourteenth Amendmegmtgection of liberty and property,” Ms.
Hilliard owed Ms. Green no procesRoth,408 U.S. at 569. Therefore, Ms. Hilliard’'s
Motion for Summary Judgent, ECF No. 18, iISRANTED. The Clerk is directed to
enter judgment for the Defendant and close the case.

SO ORDERED at Bridgeport, Connectictitis 11th day of December 2015.

/s/ Victor A. Bolden
VICTOR A. BOLDEN
UNITEDSTATESDISTRICT JUDGE

' Ms. Green does not explicitly claim in her brief om@aint that Ms. Hilliard’s actions deprived her of

a constitutionally protected interest in her reputaticsg Bhown as a stigma plus claim. However, to the
extent she intended to raise such a claim, it must fail. Courts have recognized that reputational harm (the
stigma) caused by a government actor can substaatmtecedural due processioh if “coupled with the
deprivation of some tangible interest or property right (the plus), without adequate proSesgml’v. City

of New York459 F.3d 207, 212 (2d Cir. 2006) (citation and internal quotation marks omitted)). As noted
above, the record does not indeeéthat Ms. Green is unable to obtain any government job in the law
enforcement field as a result of Ms. Hilliard’s actions. Accordingly, she cannot have a stigma plus claim.
See O'Neill v. City of Aubur23 F.3d 685, 692-93 (2d Cir. 1994) (to sustain a stigma plus claim,
“governmental allegations” must “go ‘to the very hesr[the employee’s] professional competence’ and
threaten to ‘damage his professional reputatisignificantly impeding his ability to practice his

profession.”) (citations omitted and alteration in originsde also Skiff v. Colchester Bd. of Ed6&4 F.

Supp. 2d 284, 296-97 (D. Conn. 20@granting summary judgment orsiigma plus claim because none

of defendant’s statements createadadblock to future employmentederico v. Bd. of Educ. of Pub.

Schs. of Tarrytown®955 F. Supp. 194, 200-01 (S.D.N.Y. 1997) (“to recover on his [stigma plus] due
process claim, plaintiff must demonstrate not only that he has had difficulty finding employm#atbut
such difficulty resulted from theigma placed upon him by defendghand granting summary judgment
because plaintiff “adduced no evidencesetting forth the steps that hesfendeavored to take to secure
employment since his termination.”).
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