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UNITED STATES DISTRICT COURT
DISTRICT OF CONNECTICUT

DENNIS DEAN et al,
Plaintiffs,
V. No. 3:14¢ev-0448

TOWN OF HAMDEN, et al,
Defendants.

RULING GRANTING DEFENDANTS' MOTION FOR SUMMARY JUDGMENT

This is a case about a spdbts-turnedconcertvenue and thefforts of a town to
regulate its operation througlolice andzoning enforcement. Plaintiffs owned a large sports bar
in Hamden, Connecticaihatoften hosted live entertainment everRiintiffs complain that they
were subject to unfair regulation that drove them out of business and that violated titeir rig
under both the Equal Protection and Due Process Clauses. | conclude that gdiawdififot
established a genuine issue of fact or law to sustain their claims. Accordiwglygrant
defendants’ motion for summary judgment.

BACKGROUND

Plaintiff Dennis Dearowns coplaintiff Phoenix Management Grodme, LLC, a
company that did business in the namel@édn’sPoint After Super Sports Bar and Grili@r
“the Point After”)on Dixwell Avenue in HamderPlaintiffs have named as defendants the Town
of Hamden, the Town of Hamden Zoning Board of Appeals, Police Chief Thomaslida, and
Zoning Enforcement Officer Holly Masi.

The following facts are set forth as presented by the partiesshuewed in the light
most favorable to plaintiffs. The Point After opened in 2005 after receiving the fremeits

and liquor license from the Town. These permits allopladhtiffs to host various sorts of
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entertainment, including live music and Dlis2008, again after receiving the proper building
and other permits, plaintiffs expanded the bar to 8,000 sdeeref space. Th&own's fire
marshalapproved an occupancy &hof 1,200 persons based on the baesvly expanded space.

In 2009, howeve defendant Holly Masi, the TownZoning Enforcement Officer,
learned that the Point After was hosting large events and issued a notice airvimdaed on
excessive occupanciccording to Masi, the capacity of the Point After was only 179 peoale—
numerical limit thatwas not based on fire safety requirementghmtiwas basedn the number
of allotted parking spots under the site plan for the expande®dsispite Masi’'aotice of
violation, plaintiffs continued hostinigrgeeventsat the Point Aftewith attendance exceeding
179 peopleSeeDoc. #28-2 at 60-61.

Under the Town of Hamden&o-called “Amusement Ordinanceplaintiffs were
required to acquire a license from the Hamden Police Departorezxdry concert or show and
also tohire at the police chi&f discretiona certain number of specidlty police officers to
serve as securitygeeDoc. #8-2 at 55; Hamden Code of Ordinances 88 112.01, 11F1@m
2008 to 2011, plaintiffs applied for more thanl®@nses for entertainment everiibe police
chief—defendant Wydra—reviewed these applicatidibenever Wydra granted a license, the
licenseincluded both the number of expected attendees and the nundfedaty police
officers that plaintifé were requiredo hire for security purposes.

Despitethe fact that Masi (the Town’s zoning enforcement officer) had issued a notice of
violation citing the bar’s limited parking space issiydraroutinely approved events with
capacities well over 17people, andlpintiffs routinely hired th requisite nonber ofofficers
and also employed their own private security officers inside th& barspeciabuty police

officersfrom the Towrusually remainedvailableoutside the venue and did not enter the



building. Despite the Towsmandated security requiremsnhe address othe Point Aftetwas
the subject of numerous police calls during this tiatthough mostly for minor disruptiorts.

In January2011, a fight broke out in the Point After that required the police to enter the
building for public safetyAfter thatincident, Wydra required plaintiff® hire more officers.
Plaintiffs claim that certain police officers threatened Dean with arrest dgritenaed hosting
live entertainment or DJ events, but none of the officers who allegedly madehtteedshive
been named as defendants in this case, and there is no evidence that Wydra or any other
defendantn this actioninstigated these threats.

By February 2011Dean noticed an increase in visits by Hamfienofficials. Duringa
three or four week perigdhe Hamden fire marshal or staff visited the venue three times. After
those visits, the firenarshalclaimed that the occupancy of the venue needed to be reduced.
Plaintiffs attempted to apply for a permit from the Town of Hamden to incregseityby
adding exits and fixing the problems the fire marshal had notethdyuwere allegedlyold that
the permit would not be granted. Over the course of months, the occupancy of the venue was
reduced from 1,200 to 540.

In March 2011, plaintifbeannoticed thathespecial duty, hired police from the Town
were taking a more activele in patrolling the premises. For example, they placpdlice van
and K-9 units outside the front entrance of the venue.

In April 2011, defendan¥asi, in her capacity athe Town’s zoning enforcementficer,

issuedo plaintiffsa ceasanddesist ordef. The ceas@anddesist order stated that plaintiff

! Plaintiffs dispute this fact, claiming that “no calls for assistamees ever made to the Hamden police”
and that “[t]he only complaint made by neighbors of Dean’s wascamract one concerning parking.” Doc. #28
at 45. But defendants have Ismitted evidence via an exhibit of the police logs of complaint calls mate to t
police for the Point AfterTherefore, the Court accepts that there were numerous calls made for Tithentis

% The facts regarding plaintiffs’ interactions with defants Masi and the ZBA are drawn from the
decisions of the Superior Court denying the Town’s temporary injunctwearturning the decision of the ZBA.
Doc. #282 at 5972, 7484.These decisions are available on WestlaeeMasi v. Phoenix Mgmt. Grp. One, Cl-
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Phoenix Management Group was operating a nightclub in violation of Hamden zoningeagulat
8 160, which prohibited anycavity “not expressly permitted by the regulation®dc. #282 at
76-78;see also Phoenix Mgmt. Grp. One, LLC v. Zoning Bd. of Appeals of HadenWL
3314000, at *1 (Conn. Super. Ct. 2018khoughHamden’szoning regulations do not define
what actvity would constitute operating a nightclub, the ceasédesist order demanded that
plaintiffs cease all live entertainment with a dance flgdaintiffs promptlyappealed the cease
anddesistorder to the defendant Zoning Board of AppeZBA).

The ZBA held a public hearingn the mattein June 2011. IRintiffs’ counseht the
hearing was prepared to argue ftinat Point After was naiperating as nightcluband was
thereforenot in violation of the regulationBut afterthe hearing was underwahet members of
theZBA shifted the discussioaway from whether the Point After was technically a
“nightclub”™—a term that was undefined under the Town’s zoning ordinanceédther the
Point Afterhad violated restrictions on parking. Thus, in view of imit¢d parking allocated
for the Point After under its site plan, the ZBA concluded ttatvenue’s occupanshould be
limited to a maximum of 179 persoasa time.

Plaintiffs’ attorney objectethat plaintiffs had not received notice of this parkisgue as
grounds 6r the ceasanddesist orderBut in an effort to havécleaner”grounds fodecison,
the ZBAdecided to “go after the parking and the original occupancy rather than feinthes
nightclub.” Phoenix Mgmt. Grp. One, LL.Q013 WL 3314000t 4. It also became clear that
the real reason the Town was seeking regulation of this clubecasise gbolicecomplaints
about the propertyihe ZBA upheld the ceasddesist order on the ground of events that

exceedegbarkingtelated occupancy lirts of 179 persons.

2012 WL 877813(Conn. Super. Ct. 2012Phoenix Mgmt. Grp. One, LLC v. Zoning Bd. of Appeals of Hamden
2013 WL 331400QConn. Super. Ct. 2013)
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After the June 2011 hearingaintiffs appealed the ZBA decision tee Connecticut
Superior CourtSeeConn. Gen. Stat. § 8-8 (authorizing judicial review of local zoning
decisions)ln the meantime, plaintiffs did not comply with tbeaseanddesist order, and this in
turn leddefendant Masn December 2011 to separately file an action in the Connecticut
Superior Court for a temporary injunctiaménforce the ZBA'’s decision

Plairtiffs ended up winning botbourt actionsin August 2012, the Superior Court
denied the Town’s applicatidor atemporary injunction, concluding in essence that the
building’s occupancy limit should not be determined bysikee plan’s available parkingee
Doc. #28-2at69; Masi v. Phoenix Mgmt. Grp. One, C.2012 WL 4377813, at *6 (Conn.
Super. Ct. 2012)Then, nearly a year latea,different judge of the Connecticut Superior Court
entered an opinion and order vacating the ZBA'’s order upholding the @eddesist order.

Doc. #28-2at84; Phoenix Mgmt. Grp. One, LLLQ013 WL 3314000 at *MNoting that the ZBA
had upheld the ceasaddesist order on grounds for which plaintiffs had not had proper notice,
the court concluded that the ZBA'’s decisiwas“both unreasonable aratbitraryand, theefore,

an abuse of discretiontbid.

While these cases were pending, plaintiffs continued to host eatehePoint After, but
attendance dwindled, starting in 20The Point After never recovereshd went out of business.
Plaintiffs now contendh this federal lawsuithat defendits violated their rights under the Equal
ProtectionClauseandthe Due ProcesSlause to the United Stat€onstitution.

DiscussIoN

The principles governing a motion for summary judgment are well established. Summar

judgment may be granted only if “the movant shows that there is no genuine disputeyas to a

material fact and the movant is entitled to a judgment as a matter of law.” Fed. R. &¥(a);



see also Tolan v. Cottph34 S. Ct. 1861, 1866 (2014 curian). “A genuine dispute of
material fict ‘exists for summary judgment purposes where the evidence, viewed ghthe li
most favorable to the nonmoving party, is such that a reasonable jury could decide inyhat pa
favor.” Zann Kwan v. Andalex Grp. LL@37 F.3d 834, 843 (2d Cir. 2013) (quoti@gilbert v.
Gardner, 480 F.3d 140, 145 (2d Cir. 2007)). The evidence adduced at the summary judgment
stage must be viewed in the light most favorable to the non-moving party and with all
ambiguities and reasonable inferences drawn against the movingSesfye.g.Tolan 134 S.

Ct. at 1866Caronia v. Philip Morris USA, In¢715 F.3d 417, 427 (2d Cir. 2013). All in all, “a
‘judge’s function’ at summary judgment is not ‘to weigh the evidence andatethe truth of

the matter but to determine ether therés a genuine issue for trial. Tolan 134 S. Ct. at 1866
(quotingAnderson v. Liberty Lobby, Inet77 U.S. 242, 249 (1986)).

Plaintiffs rai® two typeof constitutional challenges in this lawsuit. First, plaintiffs
contend that the Town arits police chief—defendant Wydra—violateitheir rights to equal
protection by means of their unequal treatment of the Point After with respecic® pol
enforcement and requirements for off-duty police staffingyatentertainmengévents. Second,
plaintiffs contend that the Town, the ZBA, and Masi violated their rights to procedural due
process by means of their efforts to issue and enforce theamadesist ordethat was
ultimately overturned by a Connecticut state cOltach of theselaims is cosidered in turn.

Equal Protection

The EqualProtectionClause of the Fourteenth Amendment commands that no State shall
“deny to any person within its jurisdiction the equal protection of the laws.” U.S..CAnsnd.
XIV. It does not outright prohibit gevnmental classifications btgimply keeps governmental

decisionmakers from treating differently persons who are in all releva#atssalike.”

3 At oral argument, plaintiffs abandoned their substantive due proeéss cl
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Nordlinger v. Hahn505 U.S. 1, 10 (1992). The Equal Protection Clguetectsthe rightof
people to be free from “invidious discrimination at the handggérnment officials evenfor
people who do not claim membership in a traditionally protected class of pesseHsirlen
Assocs. v. Inc. Village of Mineola73 F.3d 494, 499 (2d Cir. 2001).

Plaintiffs rely on two related theories for establishing a violation of the Equal Protection
Clause First, they contend that theyere subject to soalled “classof-on€’ arbitrary
discrimination Secondtheycontend that thewere subject to selective enforcemehthe law

A classof-one Equal Protection claim is recognizid plaintiff “alleges that she was
intentionally treated differently from others similarly situated and that tlveas] no rational
basis for the difference in treatmerfdrtress Bible @Gurch v. Feiner694 F.3d 208, 222 (2d
Cir. 2012).To succeewn a classf-one claim a plaintiff or plaintiffs must show'an extremely
high degree of similarity between themselves and the persons to whom thEgreom
themselves,” such that there may Haiainference that “the plaintiff was intentiohakingled
out for reasons that so lack any reasonable nexus with a legitimate goweinmoécy that an
improper purpose . . . is all but certai@iubside, Inc. v. Valentil68 F.3d 144, 159 (2d Cir.
2006).

The high degree of simildy between a plaintiff and allegedmparators must be so
strong that “no rational person could regard the circumstances of the plaintffetdrdim those
of a comparator to a degree that would justify the diffeaétrieatment on the basis of a
legitimate government policy,” and also that “the similarity in circumstanagsliffierence in
treatment are sufficient to exclude the possibility that the defendants adteel lmasis of a
mistake.”Ruston v. Town Bd. for Town of Skaneate8@® F.3d 55, 59-60 (2d Cir. 2010hese

demanding requirementsr a classof-one claimare in keeping with the highly deferential



nature of rational-basis review under the Equal Protection Cl8asgyenerally Gray v. Town of
Easton -- F. Supp.3d-, 2015 WL4459864 at *3 (D. Conn. 2015).

Similarly, a claim of selective enforcement depends on the governmengisedtfal
application of law to similarly situated individuals for constitutionally impermissddsans.
Individuals whoclaim such discrimination must show that such differential treatment agasl b
on invidiousfactors(such as race aeligion) or was otherwise for reasons‘ofialicious or bad
faith intent to injure a personBrown v. City of Syracusé73 F.3d 141, 152 (2d Cir. 2012).
Again, plaintiffs must show that there is at leabigh degree of similarity between comparators.
See Viteritti v. Inc. Vill. of Bayvill@©18 F. Supp. 2d 126, 135 (E.D.N.Y. 201d)iGg casep As
a general rule, whether comparatorssanglarly situated is a question of fact for the jury, but a
court “can properly grant summary judgment where it is clear no reasongbt®uld find the
similarly situated prong metHarlen Assocs.273 F.3d at 499 n.2.

Here, plaintiffs claim thatiey were subject to bad faith discrimination by the Town and
defendant Wydra with respect to police enforcement practtaitiffs contendhat similar
business establishmeritse Devin's Lounge and 295 Treadwes well aother large
entertainment gs like Quinnipiac University’s TD BankNorth Stadiwvere treated more
favorably bydefendantsPlaintiffs claimthatWydrarequiredthe Point Afterto hire morepolice
officersthanhe required for theeother establishmentndthatthe Town of Hamden did not
subject other establishments to as many inspecigeedoc. # at5-6 .

Evenacceptingll of the facts in the light most favorable to plairgifthe evidence does
notestablisha genuine issue of fatttat plaintiffs’ alleged comparat®mwere snilarly situated as
required to satisfy the demanding standards to supptassof-oneor selective enforcement

Equal Rotection claimThere isno information in the record such as the square footage,



capacity, oentertainmenschedule thatvould provideany sort of basis faa reasonablpiry to
determire that thecomparatoentertainmentenues were similarly situatea plaintiff. Indeed,
plaintiff Dean stated in his deposition that the Point After was a “prototype”samdething
that's never beeseen before” and “fairly unique” as compared to other clubs in Hamden. Doc.
#27-4 at 29see alsdoc. #27-3 at 12-13. As to the Quinnipiac stadium, a university sports
arena that seats at least 3,600 spectaoatsimilarly situated to a venuie the Point After
that has an occupancy oR00 at its maximum.

Nor has plaintiffadduced sufficientr admissibldacts or evidence to show a triable issue
of fact that the comparator clubs wandactnot treatedsimilarly by the Town andlVydra See
Doc. #28-2at 89 (1 20 (referencing but not including a list of bars with the “same acts” that did
not require additional officersigl. at9 (Y 21)(relying on plaintiff's “personal observation” that
Quinnipiac events drew a white crowd and required fefereos). While plaintiff claims he
called thenamedcomparator establishments and learned that those entities did not have to
acquire the same permiand hire additional officers, the content of tiearsaynformation is
not within plaintiff's personal knowlege and is therefore inadmissibl8eeDoc. #27-2at 29-30
(supplyingplaintiff's testimony thahe called other establishments and asked about permits and
additional officers)Doc. #282 at 89, 45 (adducing plaintiff's testimony that comparator
establibments did not have to have permits and additional officers in general and on specific
occasions)see also Delaney v. Bank of Am. Corie6 F.3d 163, 170 (2d Cir. 2014ef
curiam) (notingmaterials submitted in opposition to a summary judgment mataoist be
admissible themselves or must contain evidence that will be presented in adnossikdeé f

trial”).



Plaintiffs beatthe positive burden ohewing similarity between theselvesand
comparatorsSee Clubside468 F.3d. at 159. On the basis of the present record and within the
limits of what evidence is properly considered and admissible for summarygutigorposes,
no reasonable jury could find that the comparator veateskighly similar to the Point After.

Moreover, @en assuming that tredleged comparatastablishments were similar in size
andwith respect tdhe type of eventseldthere andeven assuming that there was a difference
in treatment by the policéefendants’ explation for the disparity in police protectictearly
afforded arational basigor the Town and Wydra to act as they d@eRuston 610 F.3d at 59-
60. The fact that complaints were called in to the pokgarding the Point After gathe Town
and Wydra a rational basis to require the hiringiofe officers to protect the safetyaitendees
and the neighborhood. In additidoWydra also stated ihis responsive affidavit that he was not
aware of similar events at the comparator veraungsthat those establishments did not have the
same level of alleged criminal activity. D@t32-1 at 2seealso 290 Farmington Ave., L.L.C. v.
Town of Plainville 485 F. Supp. 2d 87, 92 (D. Conn. 2007) (granting summary judgment on
Equal Protection claims and noting that “[tlhe undisputed evidence shows a substantial
distinction in maximum capacity and attendance between the Club and its pdirporte
comparators, resulting in a greater volume of recurring incidents reqpoliog attention than
the Town's police departmeeduld handle, and thus warranting the claimed differential
treatment, including the threatened nuisance abatement proceeding”).

Although plaintiffs themselves do not belong to a protected class, they allegei in the
complaintand in an affidavit submitteoly Deanthat the “vast majority” of patrons at the Point
After were African American or otheepsons of color. Doc. #1 af Roc. #282 at45 (1 18.

They have not, however, adduced evidenangfracebased animus of any of the named
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defendants oevidence othe racial composition of patrons at the alleged comparator venues.
Accordingly, even if | were to assume that plaintiffs halied-party standing t@ursue a race
based challengen behalf of minority patrons of the Point Afteee, e.g., Cample.
Louisiang 523 U.S. 392, 397 (1998), | would conclude that such a challenge fails on the basis of
a woefully underdeveloped fatl recordof racebased discriminatiom this case.

The Court is mindful that racial discrimination can be hidden arid[tfjatermining
whether invidious discriminatory purpose was a motivating factor demandsitaseanguiry
into such circumstantial and direct evidence as may be avail&filage of Arlington Heights.
Metropolitan Housing Dev. Corp429 U.S. 252, 264 (197&e¢e also Cine SK8, Inc. v. Town of
Henriettg 507 F.3d 778, 786-87 (2d Cir. 2007) (discussing evidentiary standard that may suffice
to sustain racial animus by municipal bodgiit the evidentiary developmestiage has passed in
this case; discovery is completndthe case is at summary judgment, without plaintiffs’ having
adduced evidence to show a genuine issue of fact to support a claim basacenimus or
discrimination.

Procedural Due Process

The Fourteenth Amendment to the Unitedt&¢ Constitution provides that a State shall
not “deprive any person of life, liberty, or property, without due process of law."GhiSst.,
Amdt. 14, 8 1. The “standard analysis” for a claim of a violation of procedural due process
“proceeds in two step We first ask whether there exists a liberty or property interest of \&hich
person has been deprived, and if so we ask whether the procedures followed by ther&tate we
constitutionally sufficient.’'Swarthout v. Cooké&62 U.S. 216, 219 (2011p€r curiam); see also

Fusco v. State of Conr@15 F.2d 201, 205 (2d Cir. 198¢purt must determine whether there
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was a property right, whether there was a deprivation of this right, and whethenas
adequate process to justify deprivation of the right).

Here, paintiffs claim that defendants Masi attet Zoning Board of Appeals violated
their rightto procedural due process when they imposed the emas#esist order without
appropriate notice to plaintiffs of the basis and grounds for the order. Although | Gastand
why plaintiffs would complain about theregularities of theZBA hearing,] need not determine
whether the process they received wasstitutionallyfair or appropriate, because | conclude
thatplaintiffs have not established at the outset a genuine issaetof lawto show that the
ceaseanddesist ordethat was entered against theleprivedthem of gproperty right*

To begin with, notwithstanding the issuance ofthaseanddesist order, plaintiffs
continuedtio engage in theery activitiesthat wee proscribed by the order. As noted in ofe
the prior state court rulings in this cgs@ad that plaintiffs have relied upon as an exhibit to their
opposition to defendants’ motion for summary judgment), “[tlhe Zoning EnforcemaneOff
Ms. Masi, issud a notice of violation [on] September 18, 2009, but despite this notice the
defendant [Phoenix Management Group] continued to hold events exceeding the foregoing
capacity” of 179 people that was cited in the notice of violation. Doc. #28-2 at 3. This continuing
non-compliance, in turn, led to Masi’s issuance ofc@seanddesist order in April 2011,
which was upheld by the ZBA in June 2014id.

Plaintiffs did notthereafter comply with the ceaaaddesist order. As the state court
observedvhen it rded in August 2012 on Masi’s application for a temporary injunction to

compel such compliance, “[i]t does not appear to be disputed, that despite the ZBA&decis

* Although it does not appear to me from the complaint or the briefing thatifiéaiprocedural de
process claim is asserted against any of the defendants other than MasiZBW, the/ould reach the same
conclusion for the reasons discussed in this ruling as to each of the othetade$—that there is no genuine issue
of fact or law to show thatlaintiffs were deprived of a property right.
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[upholding the ceasanddesist order], Phoenix has continued to hold events at the ssilgeict
which the capacity exceeds 179 peoplbid.; seealsoDoc. #27-4 at 34-35 (affidavit of town
planner that “[a]lthough a cease and desist order was issued[,] the plamtiifsued to operate
the establishment and were not subject to any deprivation of property”). Indeedffglairh
complaintin this case allegebat they helcin enteiainmenteventin November 201that was
attended by 300 customers. Doc. #1 at { 28.

In the face oplaintiffs’ continuing non-compliancéasi appliedo the state coutih
December 2011 faa temporary injunction, and this application was denied in August 2012.
Doc. #28-2 at 59-2. Anotherstate courfudgelater ruled in June 2013 to overturn the ZBA'’s
decisionthat had upheld the ceaareldesist order. Doc. #28-at74-84.

The short of it is that plaintiffs never complied with the cemsgdesist orderBecause
plaintiffs never complied or sought to comply with the cemseeesist order, | cannot conclude
thatthe entry of the order against them ocoasta “deprivation”of any of their property rights
for purposes of the Constitution’s due process clésse, e.g., Gen. Elec. Co. v. JohnS6? F.
Supp. 2d 327, 339 (D.D.C. 2005)e mere issuance of the [administrative] order does not
create a cagizable deprivation of a significant property interest triggering the proakdue
process analysis,” because “[t]he ability of fperson subject to the order] . . . whether to
comply with [the order] is key’))aff'd sub nom. Gen. Elec. Co. v. Jack€iOF.3d 110 (D.C.
Cir. 2010).

Courts have not precisely defined what a “deprivation” is for purposes of a dussproce
claim, but most that have considered the issue retherplaintiff to suffersome sort of losSee
Cook v. Randolph Cty., G&b73 F.3d 1143, 1152 (11th Cir. 2009) (voter did not “suffer a

deprivation” of rights when registrars attempted, but failed, to change hesqfleegistration);
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O'Connor v. Pierson426 F.3d 187, 199 (2d Cir. 200%5¢4cher who was forced to take paid sick
leave did not suffer a deprivation “until he suffer[adjnancial loss because of that leave’s
unavailability”); Villanueva v. McInnis723 F.2d 414, 419 (5th Cir. 1984) (“Implicit in a
deprivation is both a defined right and a loss.”). Here, plaintiffs did not stop holdingelegts
in response to the order, and the state court denied the Town’s temporary injunctiangenforc
the order. An unfollowed, unenforceable, atimatelyunenforced ceasenddesist order
caused no loss tdaintiffs that constituted deprivationAccordGuatay Christian Fellowship v.
County of San Dieg&70 F.3d 957, 98®thCir. 2011).

In any event, ¥en assuminghat plaintiffs were victims at all of a deprivatidghe cease
anddesist order did not depritkemof acognizable property right. Although plaintiffs argue
that they “certainly did have a property interest in their business and thag$sisertainly was
forced to close by the wrongful actions of the defendants,” Doc. #28 at 8, ghmennt reflects a
misunderstanding of how to evaluate whether a governmental action has deprivenh apars
property right. Neither the general ability to do business free from regulatidhenability to
make a profit is a property right subject to protection from deprivation under the Gees®r
Clause SeeCollege Savs. Bank v. Florida Prepaid Postsecondary Educ. Expen&2Bdl,S.
666, 675 (1999) (noting that “business in the sense of the activity of doing busirtbss, or
activity of making grofit is not property in the ordinary sense”) (internal emphasis omited);
also West Farms Associates v. State Traffic Comm'n of State of @5h.2d 469, 473 (2d
Cir. 1991) (“It may be that the West Farms Mall will lose business if Wilmorite is pednbitte
build Plainville Mall,” but “Connecticuhasnot established protection from competition as a
property right”); Tuchman v. Connl185 F. Supp.2d 169, 174 (D. Conn. 2002) (hargetoeral

“ability to conduct business” not a deprivation of a gy right). Therefore, the fact that
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plaintiffs allege harm to their business from the ceamkdesist order-er, for that matter, any
of the actions by any of the defendants—does not mean that they have been deprived of a
property rightto give rise to @ue process claim

In the context of constitutional due process challenges to governmental rggadtaitn,

a property right must be more than a hope or expectation for favorable goverramgatabut a
clear and mandatory entitlemefithe proceduratomponent of the Due Process Clause does not
protect everything that might be described as a ‘benefit’: ‘To have a propientest in a
benefit, a person clearly must have more than an abstract need or desire’ artiamare
unilateral expectation of. He must, instead, have a legitimate claim of entitlement tolit¥Wn
of Castle Rock v. Gonzalegsi5 U.S. 748, 756 (2005) (quotiBgard of Regents of State
Colleges v. Rot08 U.S. 564, 577 (1972pee alsdHarrington v. County of Suffoll07 F.3d
31, 34-35 (2d Cir. 2010x&me). Moreover, “[s]uch entitlements are not created by the
Constitution but, ‘[r]ather, they are created and their dimensions are dejimaasbng rules or
understandings that stem from an independent source such davetatkl. at 34 (quoting
Castle Rock545 U.Sat 756).

Here,it is clear that plaintfs have not established the requisite state law basis for an
entitlement to engage in the activity that was proscriiyetthe ceasanddesist orderthat is,to
host live entertainment events involving attendance of more than 179 persons. The Town’s
zoning laws did not grace them with an unfettered right to host live entertainmets evany
size but conditioned their right to host such events by means of an applioagdiceng to the
Town’s police chief in accordance wittandards set forth in the Towr@musemenbordinance.

The ordinance conditions the grant of a license on a discretionary determinatien by t

police chief and fire chief to “assign suabtnstables, policemen or firemas they may deem
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necessaryor the adequate protéah of the public” aany entertainment event within the scope
of the ordinance. Doc. #28-2 at 55 (8 5). It further provides that the costs for this additional
police and fire protection shall be borne by the license applikatit And it provides that the
fire marshal shall inspect the location for any entertainment event “andyig opinion, said
place of public assembly or location is not adequate for the evenhich the license is
required,” then he may file a report to this effect with the police chiefat § 4.

As the Supreme Court has observed, “a benefit is not a protected entitlement if
government officials may grant or deny it in their discreti@aste Rock 545 U.S. at 756.
Because the Town'’s ordinance leaves considerable discretion to the Town’s Ipielice c
approvethe activities within the scope of the ceasetdesist order, plaintiffs had no property
right to engage in these activiti€ee dle Auto Parts, Inc. v. Johnsorn58 F.2d 54, 60 (2d Cir.
1985) (“Since plaintiffs were not entitled as a matter of right to the ZB#ficate of location
approval sought by them and there is no allegation that but for the ZBA memitesgst
misconducthe ZBA would have been required to award them the requested certificatecthey
any property interest protectible under the Due Process ClawsecOrdingly, paintiffs’
procedural due process claim fails for lack of a showing that they were siobgedeprivation
of a property right that is subject to protection under the Due Process Clause.

CONCLUSION

Becauseo genuine issue of fact or law remains to sustain plaintiffs’ constitutional

claims,defendants’ motion for summary judgment (Doc. #i2 GRANTED.

The Clerk is ordered to close this case.
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It is so ordered.
Dated at New Haven this8thday ofFebruary 2016.

/sl Jeffrey Alker Meyer

Jeffrey Alker Meyer
United States Districtutige
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