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UNITED STATES DISTRICT COURT
DISTRICT OF CONNECTICUT

CAROLYN HULL, on behalf of herself an
all others similarly situatedet al.
Plaintiffs,

V. No. 3:14€v-00801 (JAM)
SYLVIA BURWELL, Secretary of Health

and Human Services
Defendant.

RULING GRANTING DEFENDANT'S MOTION TO DISMISS

This casgoses a important issue of constitutional standtognaintain a federal court
action The questionsiwhether a Medicare patidmis standingf Medicare denies a healthcare
claim butthenMedicad—a separate governmemealth pogram—ends up paying the clairm
such circumstances, | conclutthait thee has been nedressablejury-in-factto allow the
patientto raise a challengm federal court tdvledicare’shandling ordenialof her claim

BACKGROUND

Plaintiffs are five elderlywomen from Connecticut who are homebound with serious
medical conditionsEach plaintiffreceivedhome healthcare services on various dates from 2011
to 2013.Medicare declined to pay

Plaintiffs complaint is not abutthe particulars of why eadatf their claimswasdenied.
Insteadtheyseek to challengehat they believe to be a “rigged” process that\leglicare
administrators at the U.®epartment of Health and Human ServifidslS) have been using
since 2006 to review claimAs plaintiffs describe itafter coveragér home healthcare services
is initially declined the denialreview processayinclude up tdour stages: (1) “a papeeview

redetermination by the contractor that made the initial determinataény coverage?)
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followed by*“a papefreview reconsideration carried out by a separate entity that contracts with
HHS to conduct such reviews, (3) followed laytfearing before an ALJ” or administrative law
judge, and (4)ihally followed bya “paper review by the Medicare Appeals Coun@idc. #1 at
7 (Compl. | 28).

Based orextensivestdistics compiled by plaintiffs’ counsel from the i@er for
Medicare Advocacyplaintiffs allege thathis review process is hardly asrew process at al-
that it results irmbout 98% of initial adverse determinations being affirmed through the first two
“paper” review stages of the process and that beneficiaries must take thesrtoldina third
level of review for a hearing before AhJ to have any realistic chance of coverdgat, as
plaintiffs describat, “[m]ost beneficiaries do not have the time, resources, or advocacy support
to take their claims to the ALJ level,” and so “[a]s a practical matter, theréfersecond level
of review. . . operates as the final decision of the Secretary [of HH&]rarariably is adverse.”
Doc. #1 at 2 (Compl. § 4Now seking to represent a class of Medicare beneficiaries in
Connecticut, plaintiffs claim that ttfdefective administrative review process” violates the
Medicare statute and the Due Process Clauigedfifth Amendmenid. (Compl. { 5).

The defendant ithe Secretary of HH&nd she has moved to dismiss plaintifisims,
principally on the ground that plaintiffs lack standing. According to defendant, faimave
not sustained eedressablejury-in-fact because theMedicare claims have been separately and
fully paid bya different payo+the Medicaid program.

DiscussioN

Article 11l of the Constitution limits the jurisdiction of tHederal cou to“Cases” and

“Controversies.” U.S. Constrtalll, 8 2, cl. 1.The reason for a case-controversy limitation is

to restrain the federal courts from enmeshing themselves in decidingchbettadvisory



guestions of lawAccordingly, any federal couplaintiff must havecaseor-controversy
“standing” to assert a clatnspecifically,“a plaintiff must show (1) an ‘injury in fact,” (2) a
sufficient ‘causal connection between the injury and the conduct complained of,’ and (3) a
‘likel[ihood]’ that the injury ‘will be redressed by a favorable decisioBusan B. Anthony List
v. Driehaus 134 S. Ct. 2334, 2341 (2014) (citihgjan v. Defenders of Wildlif&04 U.S. 555,
560-61 (1992)qdomeinternal quotation marks omittg¢gsee also E.M. v. New York City Dep't
of Educ, 758 F.3d 442, 449-50 (2d Cir. 2014).

The first equirement-that a plaintiff have sustained an injungact—"helps to ensure
that the plaintiff ha a ‘personal stake in the outcome of the controverSyiSan B. Anthony
List, 134 SCt. at 2341(citing Warth v. Seldin422 U.S. 490, 498 (1975) (internal quotation
marks omitted))An injury-in-fact must be “concrete and particularized’ and ‘actual or
imminent, not conjectural or hypotheticallBid (someinternal quotation marks arwitations
omitted);E.M., 758 F.3d at 449.

Plaintiffs herebear the burden of establishing stand®gsan B. Anthony List34 S. Ct.
at 2342. Moreover, for class action lawsuitbg“named class plaintiffsiust allege and show
that they personally have been injured, not that injury has been suffered by othettjftedde
members of the class to which they belong and which they purport to repreSent.'States
Se. & Sw. Areas Health Welfare Fund v. Merck-Medco Managed Care, L.1. 433 F.3d 181,
199 (2d Cir. 2005) (quoting/arth, 422 U.Sat 503.

The Medicare program is a governmbaalth insurancprogramprimarily for the
elderly, while the Medicaid program iggavernmentealthinsurance program for needy people
of any age with modest income&&ee generallgmty.Health Care Ass’n of New York v. Shah

770 F.3d 129, 135 (2d Cir. 20149pnnecticuDep't of Soc. Servs. v. Leayit28 F.3d 138, 141



(2d Cir. 2005). Those who are balilerlyand poomay be “dually eligible” to receive benti
under both programsbid.

The Medicare and Medicalograms are administered and financed differently.
Medicare is administered and financed entirely by the federal govertimenghHHS; by
contrastMedicaid isprincipally administeed by state governmerdabject to federal guidelings
and state governments roughly split the costs witlietieralgovernment foservices provided
under the Medicaid prograrthid. In Connecticut, Medicaid is administereddgtde agency—
the Connecticut Department of Social Services (DBR).

For home healthcare benefitat are provided to dualigible persons like plaintiffs in
this caseMedicare is supposed to be the payffirst resot, while Medicaidis a payr of last
resort.Ibid. AlthoughMedicaid maychoose tgay a clan that Medicare has deniestate
governments have an obvious incentive to Hdedicare pay claims rather than Medicdat
which the states must shoulder a significant portion of the ddstg. 142. Wherma statgpays a
claim under Medicaid thdhe federal governmehas deniedinder Medicarethe statenayseek
recoupment from the federal governmbpivailing itself of the Medicare deniaf-benefits
review processaandthe state then acts as a statutory subrogee of the gadiesficiary.See42
U.S.C. § 1396k(a)(1NewYork State Dept. of Soc. Servs. v. BqWgde F.2d 129 (2d Cir.
1988); 42 C.F.R. § 405.908.

And that is what has happened for the claims of each of the plaintiffs in this tawsuit
Medicaid has covered the claims, andB&Sin turn has invoked the denial-ofaim review
process seeking recoup its expenses from Medicadpparently, this review is still ongoing.
Although each of the plaintiffs may technically be “parties” to tiveexe processit is the

DSS— which hasot been named a party to or sotighintervene in this lawsuitthat has



initiated and controls the litigation of tlagministrativereview process to seek recoupment from
the Medicare program for services that Medicaid has alreadylyaice of the plaintiffs has had
to take part in thadministrativereview process, and plaintiff's counsgloral argument was
unable to identify any manner in which plaintiffs hdeznotherwisenconveniencear
adversely affected bthe ongoing review proceedings.

A plaintiff has no constitutional injurin-fact that would allow her to complain federal
court when her “injury” consists solely affinancial liability that has been paid for in full by a
third party(such as an insurance comparal)sent a showing of some residual or collateral harm
to the plaintiff (such as an increase in insurance rates or other inconvenience dysitm)it
Thus, br example, irPittston Stevedoring Corp. v. Dellaventut#4 F.2d 35, 45-46 (2d Cir.
1976),aff'd sub nom. Ne. Marine Terminal Co. v. Caput82 U.S. 249 (1977), the Second
Circuit concluded thatraemployer Bd no redressable injuty contest an administrative award
of workers compensation benefits to an employee after the employeranoswompany had
opted to payhe claimwithout further catesting the mattedudge Friendly wrotthat “where
the issue of liability is determined against an insured and its insurer, and tlee pests the
damages in full even without the consent of the insured and chooses not to appeal, the insured
cannot apeal from the judgment against hinid. at 46.Nor was there any residual or collateral
harm to the employer, becaube employer had “submitted nothing but conclusory assertions of
adverse effect on future premiums” from the insurance company’s paymennglieac&aim.id.
at 45.

The same holds true hemhere a payor ansurer such aghe DSS througkhe
Medicaid program) has satisfiedch of the claims on behalf of plaintiffs. BecatimeeMedicaid

payor has assumed all of plaintiffe@bility but not joined in thicourtaction, plaintiffs



themselves have no standimgmaintain this action See alsWheeler vTravelers Ins. C922
F.3d 534, 538 (3d Cir. 1994) (no standing for insured auto-accident party to pursue payment
from private insurance company foealthcare expenses already paid on her bblidfedicare;
plaintiff “pleads that [her insurance compamyonged, but did not injure her” and plaintiff
“never has had anything to gain from this lawsuit”).

Plaintiffs have not identifiedrgy other concrete or imminent harm that might establish
standing. Thewyllegein their complaint thatin certain circumstanceshe estates of Medicaid
beneficiaries may be subject to claims for repayment of funds expended by iflddaa #1 at
10 (Compl. 1 46) (citing 42 U.S.C. 8§ 1396p(Ispe also State v. Markd39 Conn. 471, 686
A.2d 969 (1996)But plaintiffsdid not pursue tisiclaim in theitbriefing or at oral argument.
And itis far from clear that the estates of any of the five plaintiffs at issue in tieisvilabe
sizeable enough to Iseibject to any future claifnrom the DS$much less to elaim forthe
specific homecare benefits at issue in this Gase

Plaintiffs contend that they “are threatened with future injury because the denial of
services in this case creates a presumption for subsequent coverage issoey tizate
knowledge that the services will not be covered,” andlihatatute[t]his presumed knowledge
deprives them of having future liability for services waived in the event officient notice
from the provider.” Doc. #28 at 15 (citing 42 U.S.C. 8§ 1395pp(b)). At least onehasufdbund

this argument to be persuasi@=eAnderson v. Sebeliy2010 WL 4273238, at *4 (D. Vt. 2010)

! As the government conceded at oral argument, the same conclusion wdieltbmohad any of the
named plaintiffs been eligiblonlyfor Medicare but not Medicaid. In light of the fact that plaintiffs seelefwesent
a class of Medicare beneficiaries (and not just-éliglble Medicare/Medicaid beneficiaries), itagrious and
unclear why no Medicarenly beneficiaries wereamed as plaintiffs in this case.

2 Not to the contrary is dicta from the Second Circuit's decisid®dinnecticut Dep’t of Soc. Servis
which it stated that “dual eligibles care whether Medicare or Medicaid patrsefohome healticare services
because if Medicaigays and is not reimbursed, Connecticut may levy against theisg&iathe cost of services
provided while they were living.” 428 F.3d at 142. The Second Circuit dicuntbief conclude that this interest
categorically suffices testablish standing.



(plaintiff denied Medicare benefited “injury-in-fact because she will be presumed to have
knowledge that the denied services will not be covered in the future and will thus be legall
bound to her detriment by the outcome of [her] case”

But | cannotagree that these circumstances suffice to establish standing. The predicted
harmis wholly contingent upon theitureads or omissions of third partiesthata home
healthcare provider might one di@yl to give plaintiffs sufficient notice of a claiend, in turn,
that Medicare administrators will decide that plaintiffs should be bayredason of prior
denialsfrom contestin@ future denial ofheclaim. As the Supreme Court has recently noted,
“we have repeatedly reiterated thareatened injury must leertainly impendingo constitute
injury in fact,” and that[a]llegations ofpossiblefuture injury’ are not sufficient.Clapper v.
Amnesty Itil USA, 133 S. Ct. 1138, 1144 (201@mphasis in originaljguotingWhitmore v.
Arkansas495 U.S. 149, 158 (1990)). Thus, the Supreme Court has made clear that a “theory of
standing”that“relies on a highly attenuated chain of possibiljtjedoes nosatisfy the
requirement that threatened injury must be certainly imperidohgat 1148, and it has also
noted its “usual reluctance to endorse standing theories that rest on speculatidheabout
decisions of independent actdrkl. at 1150.

Plaintiffs furtherinsistthat—like all Medicare beneficiariesthey have paid into the
Medicare insurance system and therefore haventittement to hav&ledicare pay their claims
as Medicare is required to do by stat@eeDoc. #28 at 12 (citing2 U.S.C. 81395y(a)(1)(A));
see alsal2 U.S.C. 88 1395d(a), 1395k (8ut this argumenincorrectly assumes that the
violation of any statutoryight automaticallyconfers standing without regard to whether a
plaintiff hasactuallybeen injured, much less whether a court order would redress that injury.

See, e.gKendall v. Employees Ret. Plan of Avon Prp861 F.3d 112, 121 (2d Cir. 2009)



(plaintiff “cannot claim that either an alleged breach of fiduciary duty to comply wit8A;RF
a deprivation of her entitlement to that fiduciary duty, in and of themselves cassttutnjury-
in-fact sufficient for constitutional standingPlaintiffs have alleged at best an injunytaw, not
an injuryin-fact

In Summers v. Earth Island Insb55 U.S. 488 (2009), tifeupreme Court made clear
that “[i]t would exceed Article II§ limitations if, at the behest of Congress and in the absence of
any showing of concrete injury, we were to entertain citizen suits to viadtoa publics
nonconcrete interest in thegmer aministration of the law$,and that “[t|heparty bringing suit
must show that the action injures him in a concrete and personéllaiagt 497 (internal
guotation marks and citatimmitted). Thus, the Court notethat“the requirement of injury in
factis a hard floor ofirticle 11l jurisdiction that cannot be removed by statute.’at 497>

| haveconsidered recent precedent of the Second Circuit that grapples with standing
the context of claims of statutory entitlement. For examplEg,lvh v. New York City Dept. of
Educ, 758 F.3d at 442, the court of appeals addressed whether a parent had standing to seek
relief for a violation of the federal statutory right to a free appropriateqedhlication in
circumstances where the parent had placed her child at a private school and wrementhe p
sought to require the government to pay the private school expense. The governmededonte

that the parent had no standing because the private school had borne the tuition expense. The

® Plaintiffs misplace their reliance dassachusetts v. E.P,/&49 U.S. 497 (2007), in which the Supreme
Court stated that “[w]hen a litigant is vested with a procedural right Jitgant has standing if there is some
possibility that the requested relief will prompt the infjegusing party to reconsider the decision that allegedly
harmed the litigant.Td. at 518. In that case, it was clear that plaintiffs had alleged an actuatimjfagt to
coastland harmed by rising waters from climate chaidgat 52223, and the Court’s discussion of standing in the
procedurakight context related to the separate “redressability” requirement fatista thatherebe “some
possibility’ that the requested religbr an order to requirthe EPA to engage in rulemaking to regulate greenhouse
gaseswould “prompt the injurycausing party to reconsider the decision that allegedly harmed thetlitighrat
518 (citingLujan, 504 U.S. at 572 n.73ee also WildEarth Guardians v. Jew@I8 F.3d 298, 305 (D.C. Cir. 2013)
(noting that “we relax the redressability and imminence requiremanaspliaintiff claiming a procedural injury”
but that the injuryin-fact requirement remains and that “[a] procedural injury claim therefoselbmuethered to
some concrete interest adversely affected by the procedural deprivation”).



court of appeals declined to decide whether standing could be predicated alone egatierll
of the violation of the right to receive a free appropriate public educ&ibh,. 758 F.3d at 456.
Instead, the court decided the case on “a narrower ground” and concluded that theggarent
standing becausshe faceghossible contractual liability to the private scholal. at 4%-60.
Here, by contrast, there has beenshowing that plaintiffs fagaotential financial liability for
the services they have received.

Equally distinguishable is the Second Circuit’'s decisionanoghue v. Bulldog
Investors GenP’ship, 696 F.3d 170 (2d Cir. 2012)ert. denied133 S. Ct. 2388 (2013). There,
the Second Circuit concluded that a stock issuer would have a constitutionalnrjacy-as a
result of an investor’s violation ofsatutory fiduciary prohibition of the securities laws against
certain investors’ engaging in shem4ng trading of the issuer’s shares; the statutory remedy
was disgorgement of the profits from the stswing trading activity. Despite the fact that the
issuer could not show that it had suffered specific harm from the investor’'sshiogtirading
activity, the court of appeals concluded that the statute “created legal rgihttatified the
injury that would support standing, specifically, the bhelag a statutory insider of a fiduciary
duty owed to the issuer not to engage in and profit from any short-swing tradingto€kts kl.
at 180. Here, by contrast, the Medicare statute is nahamy-clarifying” statute. Nor did
Donoghueanvolve a thrd-party payment or similaszonduct that redresséide harm to the issuer
that Congress hadedigned the statute to prevent.

Plaintiffs also point to other district court decisions that have recognized standing for
dual-eligible plaintiffs to contest a denial of Medicare benefits notwithstanding payhéhe
same claim by Medicai&eel.ongobardi v. Bowenl988 WL 235576, at *2 (D. Conn. 1988)

Martinez v. Bowene55 F. Supp. 95, 9®.N.M. 1986) These decisions are npérsuasive.



They are inconsistent with modern standing precedent of the Supreme Court Heepausky bn
a notion that standing may be founded on no moreahabstract “entitlement” right created by
statute without focus on whether a plaintiff has sustained a practical, canpretérom the
claimed violation of the statutory riglee also Estate of Lake v. Seaf HHS 1989 WL
200974 at *1, *2 (D.N.H. 1989) (Medicare plaintiff had no standiacgloise “she was
completely indemnified of liability and did not suffer any outpokeket loss” and she “received
home nursing care until her death without incurring any economic injury”).

In short, none of the five plaintiffs has sustained an injoifact. Theyreceived the
home healthcarthat they allege theiyeededNotwithstanding Medicare’s denial of coverage,
they paid nothing for their home healthcare because Medicaid came to the Tesguace no
likelihood of future claim®r other collateral consequenaesinst them as a result of the fact
that Medicare denied their claims.

At best, plaintiffs allege that they have been legallgnged but have not shown
themselves to biactuallyinjured.Having received the healthcareeyy neededheir real claim
of injury is that the government paid fibfrom one entitlement accourifédicaid) rather than
from another entitlement accouMédicarg. | decline toconclude that an injuris-fact arises
whenever the government may panbfitsbut does sérom asource or account that is not to a
beneficiary’s liking.

True enough, questiomsaywell persst about whether Medicaghould have paid the
claims in the first instance or whether Medicaesiatreview procedures are fairuBfor the
named plaintiffs in this casthat is now Medicaid’s battle to fight with Medicare, ghaintiffs
have nothing at stake any ongoinglispute betweethe Medicaid and Medicare bureaucracies.

Plaintiffs have no standing.
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CONCLUSION
Defendant’s motion to dismiss for lack of standing (Doc. #4§RANTED.
It is so ordered.

Dated at Bridgeport thi8th day ofDecembef014.

s/ Jeffrey Alker Meyer

Jeffrey Alker Meyer
United States District Judge
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