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UNITED STATESDISTRICT COURT
DISTRICT OF CONNECTICUT

LAWRENCE SMITH,
Petitioner, No. 3:14-cv-00916 (SRU)

V.

COMMISSIONER OF CORRECTION,
Respondent.

RULING DENYING PETITION FOR WRIT OF HABEAS CORPUS

The petitioner, Lawrence Smith, is an inmate currently confined at MacDougall-Walker
Correctional Institution in Suffield, Connecticut. He brings this agtiansefor a writ of habeas
corpus pursuant to 28 U.S.C. § 2254, challenging his 2006 Connecticut conviction on one count
of murder, one count of felony murder, one canfrtonspiracy to commit murder, one count of
conspiracy to commit robbery and one coofrhindering prosecution. For the reasons that
follow, | deny Smith’s petition.

l. STANDARD OF REVIEW

A federal court will entertain a petition for Mvof habeas corpus allenging a state court
conviction only if the petitioner claims that lwgstody violates federal law or the United States
Constitution.See28 U.S.C. § 2254(a). A claim that a stabnviction was obtaed in violation
of state law is not cognizable in federal co8ee Estelle v. McGuiy&02 U.S. 62, 68 (1991).

Section 2254(d) “imposes a highly deferelngtandard for evaluating state-court rulings
and demands that statetrt decisions be given the benefit of the douRehico v. Lett559

U.S. 766, 773 (2010) (citations and intergabtation marks omitted). A federal court cannot

! The Clerk shall amend the caption to coifseeflect the title of the defendant as
“Commissioner of Correction.”
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grant a petition for a writ of habeas corpus filed by a person in state custody with regard to any
claim that was rejected on the merits by theestaurt, unless the adjudication of the claim in
state court either:

(1) resulted in a decision that wastrary to, or invoked an unreasonable

application of, clearly established Fealdaw, as determined by the Supreme
Court of the United States; or

(2) resulted in a decision that wased on an unreasonable determination of the
facts in light of the evidence presed in the State court proceeding.

28 U.S.C. § 2254(d). “Th[at] standard. is ‘difficult to meet.””Metrish v. Lancaster ___ U.S.
_,133S.Ct. 1781, 1786 (2013).

Clearly established federal law is fouimcholdings—not dicta—of Supreme Court
decisions at the time of the state court rulidge Howes v. Field565 U.S. 499, 505 (2012);
Carey v. Musladin549 U.S. 70, 74 (2006). Thus, “[c]ircuit precedent does not constitute ‘clearly
established Federal law, as detaed by the Supreme CourtParker v. Matthews567 U.S.

37, 48 (2012) (per curiam) (quoting 28 U.S.@2%4(d)(1)). The law may consist of either a
“generalized standard” or a “bright-line rule desigteéffectuate such aastdard in a particular
context.”"Kennaugh v. Miller289 F.3d 36, 42 (2d Cir. 2002).

A decision is “contrary to” cledy established federal law whe the state court applies a
rule different from that held to be applicalblg the Supreme Court, or where the state court
decides a case differently than the Smpe Court on essentially the same faBtdl v. Cone535
U.S. 685, 694 (2002). A state court “unreasondlalpplifes]” Supreme Court law when the
court correctly idetifies the governing law, but unreasonabpyplies that law to the facts of the
case, or when it refuses to extend a legal laalearly establisheloly the Supreme Court to
circumstances intended to be encompassed by the priregaeDavis v. Gran632 F.3d 132,

140 (2d Cir. 2008). It is not enougletithe state court decisionimcorrect or erroneous. Rather,



the state court application oearly established law mulsé objectively “unreasonable’—a
“substantially higher” standar&ee Schriro v. Landriga®50 U.S. 465, 473 (2007). A state
prisoner must show that the challenged court ruling “was smgak justification that there
was an error well understood and comprehemiedisting law beyond any possibility of
fairminded disagreementtiarrington v. Richter562 U.S. 86, 103 (2011).

When reviewing a habeas petition, a fedleourt presumes that the factual
determinations of the state court are correct. The petitioner has the burden of rebutting that
presumption by clear and convincing evider®ee28 U.S.C. § 2254(e)(1%ullen v. Pinholster
563 U.S. 170, 181 (2011) (standard for evaluatiagestourt rulings where constitutional claims
have been considered on the merits is “highkeibatial,” affords stateaurt rulings “the benefit
of the doubt,” and is “difficult” for a petitiondo meet). In addition, a federal court’s “review
under section 2254(d)(1) is litad to the record that was before the state dbattadjudicated
the claim on the meritsid.

. PROCEDURAL HISTORY

In 2001, police officers arrested Smith onoection with the murder of Juan Diskee
State v. Smiti289 Conn. 598, 603 (2008). The State’s Attyrimitially charged Smith with
murder and other offenses. On May 31, 2001,mbhable cause hearing, the State’s Attorney
filed a substitute information charging Smith withnspiracy to commit nrder in violation of
Connecticut General Statutes 88 B#{a) and 53a-54a and with kajpping in the first degree in
violation of ConnecticuGeneral Statutes 8§ 53a-%ke idat 603; Resp’t's Mem. Opp’n Pet.
Writ Habeas Corpus, Doc. No. 14, App. C, at 9.

On December 5, 2001, in response to Smittion for speedy trial, the State’s

Attorney informed the court that a material veigs would be unavailable testify because he



was asserting his Fifth Amendmenivdege against self-incriminatiotsee Smith289 Conn. at
604. The State’s Attorney then entereab#le prosequbn each charge pending against Smith
pursuant to the missing witness provisiorCainnecticut General Statutes 8§ 54-56 and
Connecticut Practice Book § 39-Fke idat 603. Smith moved to dismiss the charges on the
ground that he had been denied his right to adsperl, but the trialydge denied the motion.
See idat 604. The State of Connecticut sedpsently released Smith from custody.

On or about March 10, 2005, a Meriden polietective executed a warrant for Smith’s
arrest in connection with the murder of Juan DiSke id. Resp’t's Mem. Opp’n Pet. Writ
Habeas Corpus, Doc. No. 14, App. B, at 4.Mmvember 15, 2005, the State’s Attorney filed a
long form information charging Smith with murdarviolation of Conneticut General Statutes
88 53a-8(a) and 53a-54a(a), felony murder inatioh of Connecticut General Statutes 88 53a-
48(a) and 53a-54c, conspiracy to commit murdesiotation of Connecticut General Statutes 88
53a-48(a) and 53a-54a, conspiracy to comntibeoy in the first degree in violation of
Connecticut General Statutes 88 53a-48(a) and 53a-134(a)(2) and hindering prosecution in the
first degree in violation of ConnecticGeneral Statutes § 53a-165(a)&geResp’t’'s Mem.
Opp’n Pet. Writ Habeas Corpus, Doc. No. 14, App. B, at 10-11.

On January 11, 2006, a jury in the Connectiaedior Court for the Judicial District of
New Haven found Smith guilty of all five criminal chargesee idat 41. On March 23, 2006, a
judge sentenced Smith to a total effective sentence of eighty years of impriscbegeictat
41-42. On May 17, 2006, Smith’s sentence was revesegflect a total #ective sentence of
seventy-five years of imprisonmeee idat 8, 42.

Smith appealed his convictions on two grourBke Smith289 Conn. at 602. First, he

claimed that the trial judge violated his rightat@peedy trial when he denied Smith’s motion to



dismiss the charges against hibee idat 604. Second, Smith asserthdt the trial judge
violated his rights under the Caoahtation Clauses of both the fedeand state constitutions (as
well as state evidentiary rules) when the juddmitted a recording @ conversation between
Smith’s co-conspirator and the co-conspirator’s cellntage. idat 613—14. On November 25,
2008, the Connecticut Supreme Court affirmed Smith’s convicBea.idat 633.

Smith claims that he then filed a petitifor certiorari seekmreview by the United
States Supreme Court. He states that the Sp@ourt declined to hear his appeal, but does not
provide a case citation or the date @ tlecision denying the fon for certiorari.SeePet. Writ
Habeas Corpus, Doc. No. 1, at 4.

On November 26, 2008, Smith challengeddaisviction by filing a state petition for a
writ of habeas corpus in the Caaticut Superior Court for theidicial District of Tolland at
Rockville. SeePet. Writ Habeas Corpus, Doc. No. 1, at 5. In a second amended petition filed on
September 13, 2011, Smith raised five grounds, inetudiaims of ineffective assistance of trial
counsel, ineffective assistance of dfgie counsel, and actual innocenBeeResp’t’'s Mem.
Opp’n Pet. Writ Habeas Corpus, Doc. No. 14, App. H, at 4-21. A Superior Court judge held
hearings on the claims in the second adesl petition on September 29 and October 17, 2011.
See id. App. P. On January 20, 2012, Smith’s amended petition was granted solely with respect
to the ground that trial counsel was ineffeciivéailing to advise Smith regarding sentence
review and in neglecting to file a motion fongence review. The Superior Court ordered that
Smith’s right to sentence revidve restored. With respectadl other grounds, however, the
court denied the amended petiti@ee Smith v. Warde2Q12 WL 447640, at *8—*10 (Conn.

Super. Ct. Jan. 20, 2012).



Smith appealed the denial of the otfeer grounds in the aemded habeas petitioBee
Smith v. Comm’r of Cory148 Conn. App. 517, 519 (2014). On March 4, 2014, the Connecticut
Appellate Court affirmed the decision of the trial co8ee idat 537. On May 21, 2014, the
Connecticut Supreme Court deniggfttification to appeal theedision of the appellate couBee
Smith v. Comm’r of Cory312 Conn. 189 (2014).

Smith filed the present federal petition &ume 23, 2014. Pet. Writ Habeas Corpus, Doc.
No. 1. The Commissioner of Correction hésd a memorandum in opposition to the petition.
Resp’t’'s Mem. Opp’n Pet. Wridabeas Corpus, Doc. No. 14.
1. FACTUAL BACKGROUND

During Smith’s appeal of his conviction, the Connecticut Supreme Court determined that
the jury at Smith’s trial reasonaltpuld have found the following facts:

On July 21, 2000, Robert Marrow and Jitraen Rivers, acting on the orders of
Miguel Estrella, a drug dealer Meriden, met the victim, Juan Disla, who was a
rival drug dealer, at a Dairy Queen in idien to rob him. During the course of
the robbery, Marrow shot the victimihe leg. Marrow contacted Estrella for
instructions and was told tirive to [Smith’s] house. Marrow and Rivers took the
victim, whom they had bound with duct tape [Smith’s] house, where Estrella
and [Smith] removed money and cocair@nirthe victim’s vehicle. Thereafter,
[Smith], Estrella, Rivers and Marrow drottee victim to a remote location in a
wooded area in the Higganum section of Haddam, where the victim was
suffocated to death. The four men ldi¢ victim’s body in the woods and
returned to Meriden. Thavening, Estrella, MarrovRivers and some friends
drove the victim’s car to New Yorkae and abandoned it ¢me highway, where
it eventually was vandalized.

The state also offered evidence, which [Smith] unsuccessfully challenges in this
appeal, to establish the following additad facts. Two days after the murder,
Estrella and [Smith] returned to the Itioa of the victim’s body with a chainsaw,
plastic buckets and several containers of acid. [Smith] used the chainsaw to
dismember the body while Estrella watchi&imnith] and Estrella then placed the
body parts in the buckets and coverezhttwith acid to destroy them. The
petitioner subsequently disposed nfaemains. The victim’s body was never
recovered, and no bloodstains, DNA or bones ever were found.

Smith 289 Conn. at 602-03.



V. DISCUSSION

Smith asserts the same two grounds thatisedan direct appeaf his conviction and
one of the grounds that he raised in his state&s petition. He argues that: (1) the trial judge
violated his right to speedyidl by denying Smith’s motion to dismiss the charges against him;
(2) the trial judge violated hisghts under the Confrontation &lse of the Sixth Amendment by
permitting the prosecution to introduce a tape-recorded conversation between one of Smith’s
alleged co-conspirators and theamnspirator’s cellmategnd (3) his trial counsel violated his
right to effective assistance of counsel byifigilto offer certain evidence and improperly
advising Smith not toestify at trial.

A. Speedyrrial

Smith contends that ti&tate of Connecticut violated his right to speedy trial by
permitting the threat of prosecution to hang over him for more than three years aftatehe
prosequiin December 2001 before arresting him agai2005. Thus, Smith argues that the trial
judge erred in denying his motion to dismiss tharges filed pursuattt his arrest in 2005.

The Connecticut Supreme Court conclutieat the following additional facts and
procedural history were relevant to its consideration of Smith’s speedy trial claim:

As we previously have indicated, followitige state’s nolle of the charges against

[Smith] on the basis of a representatitom Estrella’s defense counsel that

Estrella was unavailable becauséritended to invoke his fifth amendment

privilege against self-incrimination if called to testify, the court denied [Smith’s]

motion to dismiss the charges and orddtet he be released. When [Smith]

subsequently was arrested in 2005 in connection with Disla’s murder, the state

charged him again with conspiracy tarmmit murder and also charged him with

murder, felony murder, conspiracy tonomit robbery in the first degree and

hindering prosecution in the first degr On May 5, 2005, [Smith] moved to

dismiss the charges, claiming that hghtito a speedy trial had been violated

because the state first had charged hith arimes in connection with Disla’s

murder four years previously andrdhgh the entry of the nolle prosequi,

indefinitely had postponedselution of those charges. [Smith] contended that, at
the December 5, 2001 proceeding, thd traurt improperly had accepted the



state’s representation that its essential witness was unavailable due to his
anticipated assertion of his fifth amment right to remain silent. [Smith]
asserted that the trial court was obligatechquire further ito the unavailability

of the witness before it found him unavailable, noting thaistate could have
granted the witness immunity and thhesdered him available to testify by
removing the threat of self-incriminatioBecause the trial court had not done so,
[Smith] contended that it improperly hathde a finding of unavailability, thereby
rendering the entry of the nolle prosegursuant to § 54-56b improper. Further,
[Smith] contended that, in accordance with this court’s holdir@sto [v.

Shelton 240 Conn. 590 (1997)ihe nolle effectively was transformed into a
dismissal because more than thirteeanths had elapsed since the entry of the
nolle,seeConn. Gen. Stat. § 54-142a(adasuch dismissal barred his
reprosecution.

The trial court, Damiani, J., denied [8ms] motion to dismiss. The court gave
the following reasons for its ruling. Firshe state had made the necessary
representations to allow tmelle prosequi to enter wheininformed the court that
the witness was unavailalda the basis of his asseni of his fifth amendment
privilege against self-incrimination. The costated that it wanot necessary to
compel a witness to appear formally assert his right against self-incrimination
to support the entry of theolle, and that it was beyonke court’s authority to
compel the state to offer immunity &owitness, as [Smith] had suggested. The
nolle therefore properly had beertened in accordance with 8 54-56b. Second,
the court noted that, witlespect to the holding i@islo, the nolle would indeed,
after thirteen months had passed, becoraduhctional equivalent of a dismissal,
but the dismissal would beithout prejudiceand thus would not bar future
prosecution. Finally, the court noted thaith the exception of the conspiracy to
commit murder charge, [Smith] had besrarged with new offenses, uncharged
at the time of the earlier arrest. Consatlye even if the oneverlapping charge,
conspiracy to commit murder, werelie eliminated, [Smith] still would be
subject to charges of murder, felony memdconspiracy to commit robbery in the
first degree and hindering pexsition in the first degree.

Smith 289 Conn. at 606-08.

During pre-trial proceedings in May 2005, courfeelSmith relied on state law cases in
presenting and arguing Smith’s motion to disntiescriminal charges on the ground that the
State of Connecticut had violatad right to a speedy trighee idat 604—13Resp’'t’'s Mem.
Opp’n Pet. Writ Habeas Corpus, Doc. No. Agp. B, at 18-39. On appeal, Smith’s attorney

continued to rely primarily on state law, but aleade reference to the factors set forth by the



federal Supreme Court Barker v. Wingp407 U.S. 514, 530 (1978ee Smith289 Conn. at
604—-13;Resp’t's Mem. Opp’n Pet. Writ Habeas Corpus, Doc. No. 14, App. C.

In reviewing a habeas petition challengangtate conviction, a federal court may only
grant relief if the petitioner is “in custody in violation of the Constitubotaws or treaties of
the United States.” 28 U.S.C. § 2254(a). Thus,f@debeas relief is not available to remedy a
violation of state lawSee Wilson v. Corcorab62 U.S. 1, 5 (2010) (per curiam) (“[I]t is only
noncompliance witliederallaw that renders a State’s crimipatigment susceptible to collateral
attack in the federal courts.” (emphasis in origin&ptelle 502 U.S. at 67 (“We have stated
many times that federal habeas corpus relie$ cae lie for errors of state law.” (internal
guotation marks omitted)).

The attorney who represented Smith duringrpial proceedings argued the speedy trial
claim based entirely on Connecticut Generalusst8 54-56b and the interpretation of that
statute by Connecticut cour8ee Smith289 Conn. at 604-13 (reviewg and interpreting
Connecticut General Statute$4-56b, and Connecticut caseRgsp’t's Mem. Opp’n Pet. Writ
Habeas Corpus, Doc. No. 14, App. B. To the extiesit Smith challengesaettrial court’s denial
of his motion to dismiss based on the judge’srprietation and applicatioof state law, | have
no authority to hear that clairSee Estelle502 U.S. at 67-68 (“[I]t imot the province of a
federal habeas court to reexamine statetabeterminations on ate-law questions.”ngle v.
Isaag 456 U.S. 107, 119-21 & n.21 (1982) (challenge toeminess of self-defense instructions
under state law provided no bméor federal habeas reliePpnnapula v. Spitze97 F.3d 172,
181-83 (2d Cir. 2002) (declining to review challeng@ppellate court’s terpretation of the
terms in a state statute because it was a gmestistate law, and noting that court was bound by

the state court’s interpretation in reviewing gegitioner’s federal congtitional claim). Thus, |



deny Smith’s petition with regard to his argument that the trial judge misapplied state law in
denying Smith’s motion to dismiss the charges.

On appeal to the Connecticut Supreme Caanversely, Smith’s attorney not only
contended that the trial judge pnoperly applied state law in dging Smith’s motion to dismiss,
but also made reference to the factors for idgngf violations of a defendant’s right to a speedy
trial set forth by the United States Supreme CouBarker v. Wingoln addressing Smith’s
assertion that the trial judge improperly dertegimotion to dismiss on speedy trial grounds, the
Connecticut Supreme Court construed Smithrgsiing that the trial court violated tBarker
factors. The Court declined toiew Smith’s claim because his counsel in the trial court had not
provided an adequate record for review. Speailfy, counsel had not ked the trial judge to
apply the factors iBarkerin deciding Smith’s motion tdismiss. Accordingly, the
Commissioner argues that Smith’s federal claim has beendu@tly defaulted because the
Connecticut Supreme Court de@ahto review the merits of the claim on the basis of an
adequate and independstdte procedural rule.

Under the procedural default doctrine, a fetleourt will not revew the merits of a
claim raised in a habeas petition—including a tituttonal claim—if the site court declined to
address the claim because the prisoner failedetet an “adequate and independent . . . state
procedural requirementSee Walker v. Martjrb62 U.S. 307, 315-16 (2011) (citations omitted).
A state rule or requirement must be “firmiytadslished and regularly followed” by the state in
guestion to qualify as an eguate procedural groun8ee Beard v. Kindle658 U.S. 53, 60-61
(2009) (internal quotation marks and cibatiomitted). A state court decision will be
“independent” when it “fairly appear[s] test primarily on state procedural lawitnenez v.

Walker, 458 F.3d 130, 138 (2d Cir. 2006) (citation omitted).

10



There are exceptions to the doctrine thawvaththerwise procedurallgefaulted claims to
be heard in federal court. Despite having defdulte a federal claim in state court pursuant to
an independent and adequate state procedileakrgtate prisoner can obtain federal habeas
review if (i) he can demonstrate “cause” for tiefault and actual “prejudice” resulting from the
default, or (i) he can show that failuredonsider the claim willesult in a “fundamental
miscarriage of justice See Edwards v. Carpent&29 U.S. 446, 451 (2000).

Here, the Connecticut Supreme Court exgyeelied on a state procedural rule when
declining to review Smith’s clainbee Smith289 Conn. at 613 (noting that Smith had not asked
the trial court to engage in evaluationB#rkerfactors in order to make factual findings
necessary to create a record for review, ting Connecticut Practice Book 88 60-5 and 66-5).
Furthermore, the procedural ralerere definite, well-establisdend regularly applied at the
time of the Connecticut Supreme Court’s dean on the petitioner’s unpreserved claBee,

e.g, Connecticut Practice Book 8§ 60C%t is the responsibility othe appellant to provide an
adequate record for review pmovided in Section 61-10"Bragdon v. Sweefl02 Conn. App.

600, 605—-06 (2007) (declining to review claim @peal because appellant did not meet burden
of providing adequate recofdr review as required by Connecticut Practice Book § 61-10);
Narumanchi v. Destefan89 Conn. App. 807, 815 (2005) (“Itaxiomatic that the appellant
must provide this court with eadequate record for review. Becauke plaintiff failed to satisfy
that burden, we decline to review his nofdi (citing ConnecticuPractice Book § 61-10)gtate

v. Shannon61 Conn. App. 543, 544 n.1 (2001) (per cudiddeclining to review speedy trial
claim because defendant failed to sufficiently depelaim in trial court under standard set forth
in Barken. Because the Connecticut Supreme Codd tieat Smith had procedurally defaulted

on his claim based on independent and adecgtate law grounds, | cannot review Smith’s

11



claim unless he can show “cause and prejudiceéa fundamental mearriage of justice.See
Edwards 529 U.S. at 451.

To establish “cause” to excuse procedurdhdke, Smith must identify “some external
impediment preventing counsel frazanstructing or raising the claimMurray v. Carrier, 477
U.S. 478, 492 (1986). Cause may be shown by, for pbeamproof of “interference by officials”
that impeded compliance with statdes, or “a showing that thadtual or legal basis for a claim
was not reasonably available to [defense] counSeleMcCleskey v. Zan99 U.S. 467, 493—

94 (1991). Smith has failed to allege any extecaalse to excuse the procedural default.

Smith contends that Attorney William Gerace—who represented him when he was first
arrested in 2001 in connection with the deatuzin Disla—was ineffective for failing to appeal
the denial of Smith’s motion to dismiss the dew after the prosecutooned for the entry of a
nolle prosequiSeePet’r's Resp. Resp’t’'s Mem. Opp’n P&Vrit Habeas Corpus, Doc. No. 16, at
1-2. Attorney Gerace’s allegedlyfa@ent performance during tHest prosecution, however,
cannot constitute cause for Smith failing to raiseBhekerfactors during theecond
prosecution. Smith was represented by a diffesintney in connectiowith his arrest in 2005.
Furthermore, although deficient performance byatorney can constitutause for failing to
comply with a state’s procedural rule, “[a]ttorneyor short of ineffective assistance of counsel,
does not constitute cause for a procedural default even when that default occurs on appeal rather
than at trial.”"Murray, 477 U.S. at 492. Moreover, “a claimio&ffective assistance” must be
raised in a state court proceeding “as an indéeet claim before it may be used to establish
cause for a procedural defaultd’ at 489. Hence, a petitioner minstve properly presented and
exhausted the ineffective assistance of counsel dtagtate court before it will be considered as

cause to excuse procedural defabéie Edwards29 U.S. at 453. Smith’s state habeas petition

12



did not raise a claim of ineffective assistanceainsel with regard to Attorney Gerace’s
performance in the first prosecutideeResp’t's Mem. Opp’n Pet. Writ Habeas Corpus, Doc.
No. 14, App. H, at 4-21.

Smith’s state habeas petition did raise claims of ineffectsistaace of pre-trial, trial,
and appellate counsel the second prosecutioBee id Specifically, Smith claimed that his
attorneys failed to argue the speedy trialmalin light of the factors set forth Barker. See id.
The present petition, however, dagot include a claim of inefttive assistance of counsel on
the grounds that trial and appellateinsel erred by decling to raise th@arkerfactors? Nor
does Smith argue that ineffective performance of pre-trial, trigppellate counsel in
connection with the second prosgon constitutes cause to excysecedural default of his

speedy trial claim badeon the factors iBarker.

2 Even if Smith had raised an ineffective assist of counsel claim ithe present petition, |

could not conclude that the statourts had unreasonably appl&dckland v. Washingto#66
U.S. 668 (1984), in deciding that Smith’s attornegse effective. The attorney who represented
Smith before trial, the attorney who represdrtign at trial and the attorney who represented
him on direct appeal all testifieat the state habeas hearifige Smith2012 WL 447640, at *4—
*6. The habeas judge concluded that Smith had fallemonstrate that the decision of pre-trial
counsel to file a motion to dismiss only on stw grounds was not reasonable or sound, or that
such a decision fell below the objeetistandard of reasonableneS®e idat *4. The judge also
concluded that the decision by tremunsel not to file a secomdotion to dismiss on speedy trial
grounds was reasonabfee id After considering the testimorof appellate counsel, the judge
further determined that the decision not to raiBaikerargument was based on a thorough
review of all the claims and court documentsya#i as the attorney’s conclusion that Smith had
other, stronger arguments that stood a better chance of success onSgmpeit *5—*6. Thus,
the habeas judge concluded that Smith’s ped-tounsel, trial counseand appellate counsel

had not been ineffective withgard to their decisions whetherraise a speedy trial argument
based on the factors Barker. See idat *4—*6. The Connecticut Appellate Court affirmed the
decision of the habeas judge on all grounds effféctive assistance pfe-trial, trial, and

appellate counsefeeSmith 148 Conn. App. at 523-32. Thus, Smith has not shown that the
ineffective performance of counsel constituted caosscuse procedural default with regard to
his violation of speedy trialaim based on the factorsBarker.

13



Smith identifies no other impediments thaght constitute cause to excuse his
procedural default of the speedialiclaim based on the factorsBarker. Where a petitioner
has not shown cause, the cowed not address the prejudiceny of the procedural default
standardSee McCleskey99 U.S. at 502.

Nor has Smith shown that failure to consittes claim would result in a fundamental
miscarriage of justice, that is, “therooction of one who is actually innocenSte Murray477
U.S. at 496. To meet this exception, Smith npuesent “evidence of innocence so strong that a
court cannot have confidence in thgtcome of the trial unless thewrt is also satisfied that the
trial was free of nonharmless constitutional err@chlup v. Delp513 U.S. 298, 316 (1995).

To establish a credibleaim of actual innocence, a geiher must support his claim
“with new reliable evidence—whether it be elgatory scientific evidence, trustworthy eye-
witness accounts, or citl physical evidence—that waot presented at triald. at 324.

Actual innocence requires a showing of factual innocence, not “legal innocSaeezér v.

Whitley, 505 U.S. 333, 339 (1992). In responséhmCommissioner’s procedural default
argument, Smith claims that he is, in factuatly innocent. See Pet'r's Resp. Resp’t's Mem.
Opp’n Pet. Writ Habeas Corpus, Doc. No. 17, at 2. Testimony in various forms was introduced
by the prosecutor at trial to show Smith’s ink@hent in robbing and murdering the victim and
disposing of the body. Smith did not testify dltrand he has not submitted any new evidence

to support his allegation that he is innooceitthe charges for which he was convictdkecause

Smith has not shown cause or a fundamental misgarof justice, the clai of error on the part

3 As indicated above, Smith raised a claim ofiatinnocence in his sehabeas petition. The
habeas judge denied the claim besgatihe petitioner did not present any evidence at trial or brief
the claim.See Smith2012 WL 447640, at *1, *10 & n.4. St did not raise his actual

innocence claim on appeal from tthenial of the habeas petitidBeeResp’t’'s Mem. Opp’n Pet.
Writ Habeas Corpus, Doc. No. 14, App. 1.

14



of the trial judge set forth in ground one of thedition is procedurallgefaulted and cannot be
reviewed. | deny Smith’s petition for a writ bébeas corpus with respect to that ground.

B. ConfrontatiorClause

Smith also argues that the trial judge degt him of his Sixth Amendment right to
confront witnesses when a tape-recordaahversation between one of his alleged co-
conspirators, Miguel Estrella, and Estrella’droate, Wayne Williams, was introduced at trial.
Smith claims that the tape comtad hearsay and was fabricated.

The Connecticut Supreme Court conclutieatt the following additional facts and
procedural history were relevatatits consideration of Smith’s Confrontation Clause claim:

In September, 2000, Williams, a Jamaican citizen, was in federal custody for drug
violations. Estrella was also in custadythe Hartford correctional center on an
unrelated drug charge and was being housed in the same cell as Williams. During
this time, Williams approached fedeaathorities, offering information about
statements Estrella had made to him réga Disla’s murder. Williams agreed to
wear a recording device and elicit imsmating statements from Estrella in

exchange for favorable treatment. Oatober 4, 2000, Williams wore the device

and taped his conversations with Estrela a result of his cooperation, despite
facing a sentence rangingin five years to life irprison under the federal
sentencing guidelines, Williams was sentenced to time served, a total of seventeen
months in prison. He was subsequently deported to Jamaica.

The recording, which was more than féwaurs in length, was introduced at trial.
In the recording, Estrella recounted Dislaiurder in great detail. He explained
that he had been the leader who plarthednurder, organized his coconspirators,
and was present throughout the muraed subsequent destruction of the body.
Estrella described hothe [petitioner] had dismembered the body with a
chainsaw and patrticipated in its destroctby placing it in acid, and then Estrella
bragged to Williams that “if you want seething done right, we did it right.”
Estrella predicted that bause they had done the job so well, the crime would
never be solved unless the police wap&e to convince all four men who had
participated to confess. Throughout theareling, Estrella portrayed [Smith] as a
willing participant, fully involved in theobbery and murdesf the victim, who
took the lead in dismembering andstteying the body, kept portions of it
soaking in acid at his home to destibyompletely, and, after it had liquefied,
finally disposed of it in an unknown location.
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Although Williams had been deported in 206&,returned to the United States at
some point prior to [Smith]'s probable cmuihearing and thereafter was arrested
and held in custody by federal authoritiesConnecticut at the time of [Smith’s]
hearing. The state never called Willisuas a witness, and Estrella was
unavailable as a witness because herbaged to testify pursuant to his fifth
amendment privilege against self-incrimination.

At the probable cause hearing, the stati®duced into evidese the recording of
Estrella’s conversations with Williams as a statement against penal interest. The
state stipulated that Williams was iagtas a police agent. The defendant
conceded that Estrella’s statementye nontestimonial but argued that the
admission of his statements could not satisfy the indicia of reliability necessary
underOhio v. Roberts448 U.S. 56, 66 (1980). The trial court, Gold, J., ruled that
Estrella’s statements were admissiblestablish probable cause because they
were nontestimonial and they were relebhder the totality of the circumstances
as required unddroberts The court found that: theasements were squarely
against Estrella’s penal interest because they directly implicated him in an
unsolved murder; they were made iprevate manner and location (the prison
cell); they were intended to be confidential, as evidenced by Estrella’s tone and
manner; and the two men had formed figently strong bond that confidences
between them would not be unusual. Ebart also noted that, although at times
Williams seemed to lead some of tiiscussion, Estrella was “a willing and

active participant . . . who gvided nearly all of theubstance of the discussion.”
The court noted the fact that, in eleven pages of the transcript of the recording,
Estrella had provided a highly detailadcount of the crime, while Williams had
responded only with meager “mm-hmmgfie court, therefore, minimized
Williams’ role in the conversation and concluded that “the recorded statement
belies any claim that Estrella was not . . . the active participant in the discussion
and the party who offered these detdistatements, against his own penal
interest.” In light of all of these famts, the court concluded that Estrella’s
statements “bore the particularizedagantees of reliability required by the
confrontation clause.”

At trial, [Smith] challenged the admissi of the recordinggynce again conceding

that Estrella’s statements were nontestiml. The trial court, Alexander, J.,

incorporated [Smith’s] prior argumerft®om the probable cause hearing and

agreed with Judge Gold’s ruling atthearing, admitting the recording into

evidence.
Smith 289 Conn. at 615-17.

A defendant’s right to confront witnessesaigriminal proceeding is guaranteed by the
Confrontation Clause of the Sixth Amendme3geU.S. Const. amend. VI (“In all criminal

prosecutions, the accused shall enjoy the righta be confronted witlthe witnesses against
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him .. .."”). The primary purpose of the Camitation Clause is tprevent out-of-court
statements from being used against a crimin@raant in lieu of in-court testimony subject to
the scrutiny of cross-examinatid®ee Douglas v. Alabama80 U.S. 415, 418-19 (1965);
Crawford v. Washingtqrb41 U.S. 36, 50-59 (2004).

In Crawford, the Supreme Court held that thet8iAmendment’s Confrontation Clause
bars admission against a criminal defendara pfeviously made owgf-court “testimonial”
statement by an unavailable witness that wasuject to cross-examination by the defendant.
Seeb41 U.S. at 68. The Court explained that hetses” under the Confrontation Clause are
those “who bear testimony,” and “testimony” is defil as “a solemn dexhtion or affirmation
made for the purpose of eslighing or proving some factld. at 51 (internal quotation marks
and brackets omitted). The Court elected to “leave for another day any effort to spell out a
comprehensive definition of ‘testimonial,” howevéd. at 68.

In more recent cases, the Supreme Cloastemployed the “primary purpose” test to
define when statements are “testimonial” or “nontestimon&dé Davis v. Washingtob47
U.S. 813, 822 (2006). “Statements are nontestimorf@l ihstance, “when made in the course
of police interrogation under circumstances objectively irigigahat the primary purpose of the
interrogation is to enableolice assistance to meet an ongoing emergeridy A statement is
testimonial “when the circumstances objectnvaldicate that theris no such ongoing
emergency, and that the primary purpose of the irgatian is to establisbr prove past events
potentially relevant to tar criminal prosecution.id.

Subsequently, the Supreme Court furtthefined the “primary purpose” test and
emphasized that a court must consli@dirof the relevant circumstancedvichigan v. Bryant

562 U.S. 344, 369 (2011). In determining whethstadement is testimonial, “the question is
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whether in light of all the circumstancesgwied objectively, ‘th@rimary purpose’ of the
conversation was to ‘creat[e] an outewrt substitute for trial testimony.Ohio v. Clark
U.S. ,135S. Ct. 2173, 2180 (2015) (quoBmgant 562 U.S. at 358). Thus, under Supreme
Court precedent, “a statement cannot fall withi& Confrontation Clae unless its primary
purpose was testimonialld. If a primarily testimonial purpse does not exist, then “the
admissibility of [the nontestionial] statement is the concern of state and federal rules of
evidence, not the Comdntation Clause.Bryant 562 U.S. at 359 (citation omitted).

In analyzing this claim, the Connecticut@eme Court applied the standards established
in CrawfordandDavis Because it applied the correajdd standards, the decision is not
“contrary to” federal lawSee28 U.S.C. 2254(d)(1);urie v. Wittner 228 F.3d 113, 127 (2d Cir.
2000. Thus, I must decide whether the analgsthe Connecticubupreme Court was an
“unreasonable applicatd of federal law as articulatdaly the United States Supreme CoGee
Wittner, 228 F.3d at 128.

1. Williams’s Statements

In analyzing Smith’s Confrontation Clauskim, the Connecticut Supreme Court
reviewed the transcript of the comsation between Williams and Estrelgee Smith289 Conn.
at 626. The Court determined that Williams’s stadets fell into three different categories: “(1)
non-assertive vocalizations . . . ; (2) questions Williamsctly posed to Estrella about the
crime; and (3) statements Williams made theg¢atly implicated Estrella or [Smith] in the
commission of the crimeld. The Connecticut Supreme Coudncluded that the first set of
statements were nontestimonial because theyiged context for Estrella’s statements and
could not be categorized assartions of particular factbut were merely common vocal

acknowledgements used in conversati@ee id.
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The second category of vocalizations, the €hald, were stateménthat “were used
solely for the purpose of praling the context within whickstrella’s answers could be
understood.Id. at 626. Thus, they were not assertjdng rather requests intended to elicit
information.See id.The Court concluded that those statements did not constitute “solemn
declaration[s] or affirmation[ghade for the purpose of estahlisy or proving a fact” and were
therefore nontestimonidld. (quotingCrawford, 541 U.S. at 51).

The third set of vocalizations were asseartstatements. The Connecticut Supreme Court
concluded that some of those statememe hearsay and offered for their trUsiee idat 627.
In determining whether the hearsay statememt® testimonial, the Court examined whether
Williams reasonably expected that those stata@siwould be used in a later prosecutteee id.
The Court deemed it clear that Williams understthad the assertive statements made in his
conversation with Estrella would loéfered in a subsequent prosecutiSee id.Thus, the
statements were held to be testimonial. Beegsmith had not been able to cross-examine
Williams regarding the statements, the Courtatoded that the statements’ admission into
evidence violated Smith’s rights under the Sixth Amendn&eg.idat 627—-28.

The Court then decided whetltbe admission of those statents constituted harmless
error.See idIn its review of the trial court’s determination that admission of the assertive
statements by Williams constituted harmless ethar,Connecticut Supreme Court applied state
cases with holdings that mirror apgable federal Supreme Court decisiddsed. at 628—29.
Because the Connecticut Supreme Court applieddirect legal principlgsts decision is not
“contrary to” clearly established federal laBee Early v. Packeb37 U.S. 3, 8 (2002) (holding
that state court need not citer even be aware of relevaéiipreme Court cases, “so long as

neither the reasoning nor the result of theestaturt decision contradicts them”). Thus, |
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consider whether the analysis of the Gacticut Supreme Court was an “unreasonable
application” of federal lanSee Wittner228 F.3d at 128

In Chapman v. California386 U.S. 18 (1967), the United States Supreme Court set forth
a standard for district courts to apply when ass®y on direct appealélprejudicial impact of
constitutional error in a state court criminal ltriehe Supreme Court hettat a district court
should consider constitutional error to be harmtesy if the court was “able to declare a belief
that it was harmless beyond a reasonable dolbtat 24. InBrecht v. Arbrahamsqrb07 U.S.
619 (1993), the Supreme Court considered whether the standandpmarshould apply to
collateral review of state cayudgments under 28 U.S.C. § 2254. The Court decided that the
Chapmarstandard was too onerous and adoptedre feogiving standard for habeas castse
id. at 635—-38Brechtheld that a district court shouldh@l an error harmless unless it has “had
substantial and injurious eitt or influence in determining the jury’s verdidd’ at 637. InFry
v. Pliler, 551 U.S. 112 (2007), the Supreme Court clarified that “in [section] 2254 proceedings|,]
a court must assess the prejudicial impact oftdtotisnal error in a state-court criminal trial
under the ‘substantial and injurioefect’ standard set forth Brecht whether or not the state
appellate court recognized the eraod reviewed it for harmlessneskl’ at 121-22.

The Connecticut Supreme Court applied@mpmanstandard in assessing whether the
error in admitting Williams's assertive statements was harriges. Smith289 Conn. at 628
(“state bears burden of provitigat error is harmless beyoadeasonable doubt”). The Court

considered how important the testimony of wihess was to the prosecution’s case; “whether

4 Although the ConnecticutUpreme Court applied ti@hapmarstandard to determine
harmlessness, the factors that it considered alsmethose that a court should consider under
Brechtwhen determining whether error is harml&sse Fry v. Pliler551 U.S. 112, 120 (2007)
(noting that the test iBrecht“obviously subsumes the [test@hapmaif’).
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the testimony was cumulative”; winetr evidence that either cobrorated or contradicted the
testimony of the witness on magdrissues existed; whethtire court permitted other cross-
examination of the witness; and howostg the prosecutionsase was overalbee idat 628.
Additionally, the Court considerashether the evidence had any impact on the jury or on the
outcome of the trial. The Court acknowledged thtte statements had a tendency to influence
the decision of the jury, theyald not be considered harmleSge idat 628.

Applying those factors, the Court held that Williams’s statements were not very
important to the prosecutor’'s case, becdhsee was no evidence that Williams had any
personal knowledge of the circumstansesounding the kilhg of the victimSee Smith289
Conn. at 628-29. In fact, the statements were méiglgwn opinion or repgive of statements
that had already been made bygMel Estrella or another sour@ee idat 629. The few
assertive statements made by Williams wereippsrted by any facts and were also cumulative
of the very detailed statements made by Estrelila regard to Smith’garticipation in the
killing. See idFurther, Williams’s statements were not mentioned by the prosecutor in his
arguments to the jungee idThus, the Court concluded thae statements were harmless
because they were cumulative of other testimony, there was other overwhelming evidence of the
role of Smith in the victim’s death, and the statements did not impact the jury’s vBesiat.

After considering the record, | cannot clute that the Connecticut Supreme Court
unreasonably applied federal law either with redarits determination that the majority of
Williams’s statements were nontestimonial, or wekpect to its harmless error review. | deny
Smith’s petition with regartb Williams'’s statements.

2. Estrella’s Statements
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During the probable cause hearing in state cthetState of Connecticut stipulated that
Williams was acting as a police agent during tape-recorded convetson with EstrellaSee id.
at 616. At both the probable cads®aring and at trial, Smith con@stithat Estrella’s statements
were nontestimonial, but argued that the statésnsare unreliable under the Supreme Court’s
decision inOhio v. Roberts448 U.S. 56 (1980%5ee Smith289 Conn. at 616—17. Thus, Smith
contended that the admission of Estrella’s statésnagalated his rightsinder the Confrontation
Clause of the Sixth Amendment and the CotinetRules of Evidencelhe trial judge found
that the statements were admissible, anditaeliinthem, because they were nontestimonial and
were sufficiently reliable under the totality the circumstances test requiredRuberts See id.
at 616-17.

On direct appeal, Smith again argued thatadmission of Migud=strella’s tape-
recorded statements, although nontestimonial, \@dlats right to confront withesses because
the statements were not sufficiently reliable uriRebertsand because they violated Connecticut
Code of Evidence 8 8-6(4%eeSmith 289 Conn. at 630 & n.27. With respect to Smith’s
argument that Estrella’s statements violateddainfrontation rights undéne Sixth Amendment,
the Connecticut Supreme Court acknowledged tlontestimonial statements are not barred
from admission by the Sixth Amendment’s Camitation Clause under federal Supreme Court
precedentSee id(citing Davis, 547 U.S. at 821). In view of Stin's concession that Estrella’s
statements were nontestimonial, the admissihilitthe statements wa®verned by state rules
of evidence rather than the Confraida Clause of the Sixth Amendme®ieeBryant, 562 U.S.
at 359 (If a primary testimonial purpose doesaxst, “the admissibilityof [the nontestimonial]

statement is the concern of state and fedeles$ mf evidence, not theonfrontation Clause.”)
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(citing Davis 547 U.S. at 823-24). Thus, the Court conailidhat the trial court did not violate
Smith’s Sixth Amendment rights by admiigy Estrella’s nontestimonial statements.

The Connecticut Supreme Couwrtiolding that Estrella’s atements were nontestimonial
and that their admission into evidence did viotate Smith’s confroration rights was not an
unreasonable application of Sapre Court case law or an easonable determination of the
facts. Therefore, | deny Smith’s petition witgard to his argumettat the admission of
Estrella’s statements viokd the Confrontation Clausd the Sixth Amendment.

The Connecticut Supreme Court also congde8mith’s claim that the admission of the
statements violated the Connecticut Rules of &wi@, and concluded that the trial judge had not
abused his discretion in admitting the statementsrnstdee evidentiary rules. To the extent that
Smith challenges the Connecticut Supreme Court’s evaluation of the statements’ admission
under Connecticut law, | cannot review such a cl&@geWilson 562 U.S. at 5 (“[I]t is only
noncompliance witliederallaw that renders a State’s crimipatigment susceptible to collateral
attack in the federal courts.” (emphasis in origin&gtelle 502 U.S. at 67—-68 (“We have stated
many times that federal habeas relief does Bdbli errors of statlaw.” (internal quotation
marks omitted)). Accordingly, | deny Smith’s figth with regard to Estrella’s statements.

C. Ineffective Assistance of Trial Counsel

Smith argues that his trial counsel was ineffective in refusing tonfetestify at trial.
Smith contends that counsel should have pezthitim to testify because the state’s evidence

consisted almost exclusively of statementsafvicted felons. Smith sb argues that counsel
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was ineffective in failing to present evidence relyag muriatic acid and whether it can dissolve
human body part.

An ineffective assistance of counsel clagmeviewed under theatdard set forth in
Strickland v. Washingtod66 U.S. 668 (1984). To prevalil, aigener must demonstrate, first,
that counsel’s conduct “fell below an objectatandard of reasonableness” established by
“prevailing professional norms,” dnsecond, that this deficientrpgmance caused prejudice to
him. 1d. at 687-88.

To satisfy the prejudice prong of tBéricklandtest, Smith must show that there is a
“reasonable probability that, but for counsel’s igipssional errors, theselt of the proceeding
would have been differentltl. at 694. The probability must be “sufficient to undermine
confidence in the outcome” of the tritd. The court evaluates counsel’s conduct at the time the
decisions were made, not in hindsight, andra8substantial deferent® counsel’s decisions.
See Rompilla v. Beay&45 U.S. 374, 381 (2005). To prevail, Smith must demondicdte
“deficient performanceénd“sufficient prejudice.”See Strickland466 U.S. at 700. Thus, if
either part of the standard is lackihgeed not consider the remaining p&ge idat 697, 700.

In analyzing Smith’s ineffective assistancecofinsel claims, the Connecticut Superior

Court judge and the Appellate Court judgmplied the standard establishe&inckland

® In his description of the ineffective assistarof counsel claim, Smith includes statements
regarding trial counsel’s refusal to conduct arestigation, failure to speak to him for longer
than eleven minutes prior taal and doodling during the trialSeePet. Writ Habeas Corpus,
Doc. No. 1, at 13. The Commissionmetes that these allegationisineffective assistance have
not been exhausted in the state court hapettson. | agree witlthe Commissioner. Although
there is some testimony by Smithhed state habeas tri@garding these allegations of deficient
assistance of trial counsel, the allegations weteaised in the amendetiate habeas petition or
on appeal of the denial of the inettive assistance of counsel claif8seResp’'t’'s Mem. Opp’'n
Pet. Writ Habeas Corpus, Doc. No. 4, App. H & Appdl:App. P, Habeas Tr. 82, 83, 165-68
(Sept. 29, 2011). Hence, | am unable to revie®se unexhausted allegations of ineffective
assistance of trial counsel.
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Because the state courts appliegl tbrrect legal standard, theirctl@ons were not “contrary to .
.. Clearly established FedetaW” under setton 2254(d)(1).
1. Advice Regarding Decision to Testify at Trial

Smith contends that he wantedtestify at trial, but trial counsel refused to permit him to
do so. It is well settled that aféadant in a criminal case has@nstitutional right to testify on
his own behalfSee Rock v. Arkansa&83 U.S. 44, 49 (1987). Furthermore, the defendant has
“the ultimate authority” to determ&nwhether to exercise or waiveethight to “testify in his or
her own behalf.’Florida v. Nixon 543 U.S. 175, 187 (2004) (internal quotation marks and
citation omitted).

During the state habeas proceedings, Smith acknowledged that he had discussed the issue
of whether he would testify withis attorney prior to the completion of the criminal trial, his
attorney informed him that it was Smith’s deoisto testify or not téestify, and Smith chose
not to testify.SeeResp’'t’'s Mem. Opp’n Pet. Writ Habeas Corpus, Doc. No. 14, App. P, Habeas
Tr. 70-72, 127, 144-45 (Sept. 29, 2011). In addition, Smith conceded that the trial judge had
canvassed him regarding his rigb testify or not to testify in his criminal casee id.

The habeas judge found that trial counsel teviewed the evidence with Smith and had
discussed what the petitioner mighttifigsabout at trial on multiple occasiorfSee Smith2012
WL 447640, at *7. Further, the habeas judge observed that trial counsel’s strong advice to Smith
not to testify was reasonable because Smigssmony would likely be inconsistent, might
contain damaging incriminating details, and wodddinitely be subjedib potentially damaging
cross-examinatiorBee id.

In addition, the habeas judge observedtiajudge who presidea/er Smith’s criminal

trial had engaged in a thorough ogjlly with Smith regarding his rigjko choose to testify or to
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choose not to testifyfsee idat *7; Resp’t’'s Mem. Opp’n PeWrit Habeas Corpus, Doc. No. 14,
App. O, Trial Tr. 54-58 (Jan. 10, 2006). The judgeadl informed Smitlihat the decision to
testify was his and no one else’s decis®ee idFurthermore, Smith indicated that he was
aware of and understood his righasd had elected not to testif§ee idIn view of the trial
judge’s colloquy and Smith’s response to tha judge’s questions, Wwas clear that Smith
understood that it was his right tooite not to testify and that liiad chosen to waive that right.
See idThe habeas judge concluded that trialres®el’'s performance was not deficient with
regard to informing Smith of his right to testify, permitting Smith to make the decision to testify
or not to testify, and giving Sth advice regarding his decisidBee idat *7—*8.

In its review of the decision of the habgadge on this claim, the Connecticut Appellate
Court acknowledged that it was dlyeestablished that Smith had a right to testify at tBake
Smith 148 Conn. App. at 536. The Appellate Court credited the observations of the habeas judge
regarding trial counsel’s testimony that that he imormed Smith of hisight to testify, that
Smith understood it was his decisiontéstify or not to testify, @d that Smith voluntarily elected
not to testify.See idat 534—-35. Moreover, the Appella@®urt observed that the judge who
presided over Smith’s criminal case had engaged in a thorough colloquy with Smith regarding
his right to choose to tefst or to choose not to testify aidt, and clearly informed Smith that
the decision to testify vgahis and no one elseSee idat 535; Resp’t’'s Mem. Opp’n Pet. Writ
Habeas Corpus, Doc. No. 14, App. O, Tifia 54-58 (Jan. 10, 2006)he Appellate Court
concluded that the habeas judge had corréatigd that trial counsel’s advice to Smith
regarding whether he should testify or not “constituted sound trial strategytfj 148 Conn.
App. at 537. Thus, the court held that the halpedge was right to conclude that trial counsel

had not been ineffective in connectioitwSmith’s decision not to testify.
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The Connecticut AppellatedDrt reasonably applied ti&tricklandstandard in reviewing
Smith’s ineffective assistance of counselmlarhe Appellate Court and the habeas judge
reasonably concluded that Smith’s trial courtseéInot perform deficiently when he informed
Smith of his right to testifyreviewed the strength of the evidence offered by the prosecutor,
explained the potential dangers of testifyingg @ermitted Smith to make the decision whether
or not to testify. Because the determinatiothef state habeas judge and the Connecticut
Appellate Court regarding trigbunsel’s performance was not@ameasonable application of the
first prong of theStricklandstandard, | deny Smith’s petition with respect to his first claim of
ineffective assistance of counsel.

2. Presentation of Evidence

Smith also contends thAttorney Leo Ahern unreasonably neglected to offer any
evidence of the effects of muti@acid on human body parts. lagport of that claim in his state
habeas petition, Smith argued thatdence on the effects of muriaticid was central to witness
testimony regarding the use of thaidaio dissolve the victim’s corps8ee Smith2012 WL
447640, at *6.

During the state habeas proceedings, Attoitesrn testified regarding his criminal trial
experienceSeeResp’'t’'s Mem. Opp’n Pet. Writ Habe&orpus, Doc. No. 14, App. P, Habeas
Tr., 66—67 (Sept. 29, 2011). At the time of the anahtrial in 2005, he had practiced law for
approximately twenty-two yearSee idHe had engaged in practicing various types of law, with
an emphasis on criminal defense wd@ke idHe had tried twenty criminal cases to verdict, a

number of them involving murder charg&e id.

27



Smith testified at the habeas hearing thah#e told Estrella that he had dissolved
victim’s body in acidSee idat 123. He admitted that he haat actually dissolved the body in
acid, but instead had thrown thedy into a ditch in the woodSee id

Counsel testified during the habeas proaegslithat he had discussed the issue of
whether to introduce evidence concerning thea$f of muriatic acion human body parts, and
that Smith had wanted to conduct a demonstration duringSeald. at 73—75. Counsel did not
think, however, that evidence regarding whethgrosure to a large wohe of muriatic acid
could cause human tissue and ing organs to dissolve woule of any value to Smith’s
defenseSeed. Thus, counsel made a decision notfferoany evidence regarding muriatic acid.
Seeid. In light of the facts that: (a) Smith in hissment to Estrella did not identify the type of
acid that he had allegedly useddissolve the body, (b) no emver located the victim’s body,
(c) evidence of the murder atite disposal of the body did not come from forensic proof, and
(d) Smith conceded at the habeas hearingnhalid agree to dispe®f the body, the habeas
judge concluded that it would nbave been productive or usefalintroduce evidence of the
effects of muriatic acieon human flesh and borfeee Smith2012 WL 447640, at *6.

The habeas judge found trial counsel’s testimairiyre habeas hearing to be credible and
determined that counsel had adopted a legigratrtiitegy not to offexvidence regarding the
effects of muriatic acithecause he thought it had no value to Smith’s def&emeid A defense
counsel’s strategic decisionslhnot support an ineffective assistance claim, as long as those
decisions are reasonab&ee Strickland466 U.S. at 689 (petitioner “must overcome the
presumption that, under the circumstances, thikectyged action might beonsidered sound trial
strategy” (internal quotation marks omittedompilla 545 U.S. at 381 (court affords “a heavy

measure of deference to counsel’s judgmenggordingly, the habeas judge concluded that
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Smith had not met the deficient performanaengy of the ineffectivassistance of counsel
standardSeeStrickland 466 U.S. at 688—89 (to meet aadincy prong, petitioner must
overcome a “strong presumption that counsabsduct f[ell] withinthe wide range of
reasonable professional assistance”).

The habeas judge also considered wheineith had met the prejudice prong of the
Stricklandstandard. The judge concluded that bec#uséssue of the effects of muriatic on
human flesh and bone was not central to the,atsintroduction atrial would not have
influenced the jury’s determination whett&mith was guilty of the charged offens8se Smith
2012 WL 447640, at *6. Thus, the judge held thatith had not shown prejudice from the
alleged failure to introduce evidence regarding muriatic &=6.id.

The state court’s factual findings and credibility determinations are “presumed to be
correct,” and a petitioner hasethburden of rebutting [that] psumption of correctness by clear
and convincing evidence.” 28 U.S.C. § 2254(e)@hhith has offered no evidence to rebut the
habeas judge’s credibility dactual determinations.

| hold that the habeas judge and Connect#iqyellate Court reasonably applied the
Stricklandstandard in reviewing Smith'ineffective assistance ofunsel claim. In deciding not
to introduce testimony or evidea regarding the effects at@osure of human body parts to
muriatic acid, trial counsel made a strategioice that fell within the range of competent
professional legal assistan@&ee Cullen563 U.S. at 195 (noting the “wide latitude counsel must
have in making tactical decisions” and affing that “[b]eyond the general requirement of
reasonableness, ‘specific guidebraae not appropriate™ (quotirtrickland 466 U.S. at 688—
89)). Furthermore, the habeas judge and Apteeaurt reasonably concluded that the outcome

of the trial would not have been differentemvf counsel had intiduced evidence regarding
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muriatic acid. Therefore, | deny Smith’s habpastion with regardo the second claim of
ineffective assistance of counsel.
V. CONCLUSION

The Petition for Writ of Habeas Corpu3dc. No. 1] is DENIED. The Clerk is directed
to enter judgment in favor of the respondent and close the case.

I conclude that Smith has not shown thatwas denied a constitutionally or federally
protected right. Hence, any appeal from tinder would not be k&n in good faith, and a

certificate of appealability will not issue.

So ordered this 23rd day of Aug@017 at Bridgeport, Connecticut.

/sl STEFAN R. UNDERHILL
Stefan R. Underhill
United States District Judge
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