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UNITED STATES DISTRICT COURT
DISTRICT OF CONNECTICUT
LLOYD GEORGE MORGAN,
Plaintiff,
V. Case No. 3:14-cv-966(VAB)
COMM'R JAMES E. DZURENDA, et al.,

Defendants.

RULING ON DEFENDANTS' MOTION FOR SUMMARY JUDGMENT

Plaintiff, Lloyd George Morgan, is currépincarcerated at Garner Correctional
Institution, in Newtown, Connecticut (“Garner’He initiated this action by filing a Complaint
alleging various claims under 42 U.S.C. § 1983¢(tion 1983”) and Title Il of the Americans
with Disabilities Act (“ADA”). His Complait, ECF No.1, named twenty-one officials or
officers employed by the State of Connecticut Department of Correction as Defendants.

In an Initial Review Order dated Nawber 21, 2014, the Court dismissed Morgan’s
Section 1983 claims alleging vidians of the Fifth, Sixth and Fogenth Amendment, as well as
the ADA claims against all Defendants and thegorigsansfer claims against Defendants Semple
and Lewis under 28 U.S.C. § 1915A(b)(Beelnitial Review Order at 12, ECF No. 11. The
Court also dismissed the claims for monetanpages against all Defendants in their official
capacities under 28 U.S.C. 8 1915A(b)(3re id. The Court concluded that the Eighth
Amendment claims of failure to protect agheliberate indifference to safety, the First
Amendment retaliation claims and the state lawntdadf negligence andtentional infliction of
emotional distress would proceed against Defmts Commissioner James E. Dzurenda; Deputy

Commissioner Scott S. Semple; District Adrstrator Angel QuirosDirector of Offender
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Classification Karl Lewis; Wardens Carol Cliagfaine, Edward Maldonado and Christine M.
Whidden; Deputy Wardens Gary Wright anch&aa Barone; Captains McCormick and K.
Godding; Unit Managers Manning and Jean O#utenant Lizon; ad Correctional Officers
Maldonado, Lindsey, Clayton, TorréSpnzalez, Leiper and Ulm their individual capacities,
and in their official capacities, but only teetkxtent that Mr. Morgasought declaratory and
injunctive relief. See id.

On September 29, 2015, the Court denied marad granted in part the Defendants’
motion to dismissECF No. 53. The following claims remain pending against the Defendants in
their individual capacities: JXhe January 2014 failure to peot claim against Defendants
Godding, Chapdelaine, McCormick, Lindsey andldonado; (2) the claim that Defendants
Gonzalez, Torres, Ulm, Leiper and Clayton weedberately indifferent to Mr. Morgan’s safety
when they called him a snitch in front of atlremates; (3) the claim that Defendants Lizon,
Wright, Maldonado, Manning, Ott, Barone, Denda, Semple, Lewis and Quiros were
deliberately indifferent to Mr. Morgan’s safetgdause they failed to take any action to protect
Mr. Morgan from potential harm when thesafned of the conduct of defendants Gonzalez,
Torres, Ulm, Leiper and Clayton; (4) the sifiecclaims of retaliion against Defendants
Whidden and Warden Maldonado; and (5) tlagestaw claim for intentional infliction of
emotional distressSeeMotion to Dismiss Order at 22, ECF No. 53.

Pending before the Court is Defendants’ motion for summary judgment as to all of
Morgan’s claims. ECF No. 82. For theasons set forth below, the motiofGRANTED in
part andDENIED in part. Specifically, the motion GRANTED as to the Eighth Amendment

deliberate indifference to safety claims aga(dshzalez, Torres, Ulm, Leiper, Clayton, Lizon,



Wright, Maldonado, Manning, Ott, Bane, Dzurenda, Semple, Lew&)d Quiros, in relation to
comments from Gonzalez, Torres, Ulm, Leiper, and Clayton indicating that Morgan was a snitch
in front of other inmates; the Eighth Amendrhéailure to protect claim against McCormick
centering on the assably Rodriguez on Morgan; and the Filanendment retaliation claims
against Whidden and Maldonado. The motioDENIED as to the Eighth Amendment failure
to protect claim against Chapdelaine, GoddMmgldonado and Lindsey aiig) from the assault
by Rodriguez on Morgan and asthe intentional infliction oEmotional distress claims.
l. Standard of Review

The Court will grant a motion for summarydgment if it determines that there is no
genuine dispute of material faaxdd the movant is entitled todgment as a matter of law. Fed.
R. Civ. P. 56(c). The moving party bears thedea of showing thato genuine dispute of
material fact existsCarlton v. Mystic Transp., Inc202 F.3d 129, 133 (2d Cir. 2000). “A
dispute regarding a material fact is genuirthef evidence is such that a reasonable jury could
return a verdict for the nonmoving partyWilliams v. Utica Coll. Of Syracuse Univ53 F.3d
112, 116 (2d Cir. 2006) (quotirgtuart v. Am. Cyanamic Gd.58 F.3d 622, 626 (2d Cir. 1998).
The substantive law governing the case identifieih facts are materiahnd “only disputes
over facts that might affect the outcomettud suit under the goveng law will properly
preclude the entry of summary judgmenBbubolis v. Transp. Workers Union of Ad¥2 F.3d
55, 59 (2d Cir. 2006) (citingnderson v. Liberty Lobby, Ine&t77 U.S. 242, 248 (1986)).

On summary judgment, the Court’s task is &fally limited to discerning whether there
are any genuine issues of material tadbe tried, not to deciding them@Gallo v. Prudential

Residential Servs., Ltd. P'shig2 F.3d 1219, 1224 (2d Cir. 1994)hen reviewing the record



on a motion for summary judgment, the Court nfassess the record in the light most favorable
to the non-movant” and “draw all reasable inferences in its favol\Weinstock v. Columbia

Univ., 224 F.3d 33, 41 (2d Cir. 2000). Inferendeswn in favor of the nonmovant must,
however, be supported by evidence, and the “mastegice of a satilla of evidence in support

of the [nonmovant’s] position” is insuffient to defeat summary judgmerttiberty Lobby 477

U.S. at 252. Conclusory allegations, conjeetand speculation are insufficient to create
genuine issues ohaterial fact.Kerzer v. Kingly Mfg.156 F.3d 396, 400 (2d Cir. 1998) (internal
guotation marks omitted).

Where one party is proceedipgp se the Court must read tlpgo separty’s papers
liberally and interprets thefito raise the strongest arguments that they sugg®éilléy v.
Kirkpatrick, 801 F.3d 51, 62 (2d Cir. 2015) (internal cat@min marks omitted). Despite this
liberal interpretation, however,d[nsupported allegations do not deea materiaissue of fact”
and cannot overcome a properly suppdmotion for summary judgmengee Weinsto¢l224
F.3d at 41.

Il. Factual Allegations!

In 2013, the Department of Correction (“DPi@used Morgan at the Carl Robinson

Correctional Institution (“Robinson”), untile was transferred to Osborn Correctional

(“Osborn”) from Robinson on November 8, 2013. riglan Aff. § 3, ECF No. 100-1; Maiga Aff.

! The relevant facts are taken from Defendants’ Local B&{a)1 Statement, ECF N82-4; and Exhibits attached

to the Local Rule 56(a)l Statement, ECF Nos. 82-4, 82-5, 82-6, 82-7, 82-9 through 82-15; and Mr. Morgan’s Local
Rule 56(a)2 Statement, ECF. No. 18ffidavit, ECF No. 100-1; and Exhibits attached to the Complaint, ECF No.

1-1. The court notes that the Defendants initially submitted two Local Rule 56(a)1 Statements with their motion for
summary judgmentSeeECF No. 82-4; ECF No. 82-8. Defendants then filed a motion substituting another
document for the second Local Rule 56(a)(1) statemetitéoone filed as ECF No. 82-8, indicating that it was filed

in error. ECF No. 83. The Court therefore consider®tfendants’ Local Rule 56(a)2 Statement filed as ECF No.
82-4 to be the operative one for purposes of this ruling.
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1 24, ECF No. 82-5. Before he was housedaddtinson in 2013, Morgan had been housed at
Osborn. Morgan Aff. | 4.

A. November 8, 2013 Transfer

While housed at Robinson in 2013, Morgan testifies that he filed “numerous complaints
regarding threats to my safety made by midtipmates who were gang members.” Morgan
Aff. 4. Morgan also wrote to Whidden abdlse threats and thedlr for his safety, and
indicated that he had also “experienced tlsréa{his] person by gang members” while he was
housed at Osborn before being housed at Robinsbf.5. Morgan therefore requested
placement in protective custody and hadatgutive custody application completed and
submitted. Id. § 6.

A correctional official conductedn investigation into Morgas allegations in support of
his request for protective custody. During anrvieav with the investigator, Morgan identified
three inmates who had threatened to harm Hihre investigator alsmterviewed one of the
inmates who had allegedly threatened Morgan.

On November 4, 2013, the investigator reooended that the request for protective
custody status for Morgan be denied becausetivas a lack of evidence to support a valid
threat to Morgan’s safety and because there was a reasonable housing alternative in general
population. The investigator notédtht Morgan could not be maged in a dormitory setting, but
recommended that Morgan be housed in a cedletitly in a single cell irgeneral population.

On November 5, 2013, Whidden concurred whih recommendations of the investigator
and denied the request for proteetcustody. She agreed that a $fanto anothefacility that

did not have dormitory-style housing would be suéint to meet the safety and other concerns



of Mr. Morgan. Later thaday, Quiros concurred with Whidden’s recommendation.

On November 7, 2013, Lewis approved tecommendations of Whidden to deny
Morgan’s request to be placedgrotective custody and to transfdorgan to a celled facility.
Lewis also ordered that formal separation fesfbe established between Mr. Morgan and the
three inmates who had threatened him.

On November 8, 2013, officials at Robinson transferred Morg&@sbmrn Correctional
Institution (*Osborn”). Inmate Gabriel Rodrigueas confined at Osborn in housing Unit B, the
same unit as Morgan. This was the first tilmet Rodriguez and Moam had been confined
together in the same facility under DOC custotinit B had not been designated as a unit for
gang members.

B. Morgan’s Complaints at Osborn

On November 13, 2013, Mr. Morgan completed and submitted an Inmate Request Form
addressed to Godding. On December 2, 2013, Mr. Morgan completed and submitted an Inmate
Request Form addressed Chapdelaine. On December 18, 2013, Mr. Morgan completed and
submitted an Inmate Request Form addressed to McCormick.

At some point in 2009, McCormick began to work at Osborn. On December 10, 2013,
DOC re-assigned Captain McCormick to the Distfcie Office. His duties and responsibilities
at Osborn ended when he left Osborn fer Bhstrict One Office. McCormick does not,
therefore, remember receiving the Inmateirest Form dated December 18, 2013 that Morgan
addressed to him. McCormick was unawararf problems between Morgan and Rodriguez
and had no reason to believe that Morgan was in danger.

On January 3, 2014, DOC re-assigned Chapdelaine to become the Warden of



MacDougall-Walker Correctional InstitutionNtacDougall”). Warden Chapdelaine’s re-
assignment to MacDougall terminated her respmiitgés at Osborn.She was no, therefore,
aware of or involved in the incident thatcurred on January 5, 2014 between Morgan and
Rodriguez at Osborn.

On January 3, 2014, DOC assigned Maldortadaeke over as Warden of Osborn.
Morgan did not express any concerns for histgaor problems witiRodriguez to Maldonado
before the incident on January 5, 2014.

C. January 5, 2014 Incident with Rodriguez

On January 5, 2014, Morgan informechdisey and Maldonado that Rodriguez had
threatened him and that he feared for histgaforgan Aff. § 22. Lindsey and Maldonado did
not take any action in respondel.

Hours later, Rodriguez asgted Morgan in the B-blockhower at Osborn, “beating
[Morgan] about [his] head and choking [him].” k@an Aff.  23. Morganestifies that, during
the assault, Rodriguez informed him thatas “for being a snitch and a homdd. | 25.
Morgan testifies that this asdaresulted in bruises to hisdm, face, and sides of his body, as
well as emotional distresdd. 1 24.

After the assault by Rodriguez, Morgan vpdeced in segregatioim the Restrictive
Hoousing Unit from January 5, 2014 through sometin February 2014. Morgan Aff. { 26.
On February 18, 2014, Lizon transferred Morgamfithe restrictive hoirsg unit to Cell 24 in
Unit F in general population

Following the assault, Morgan again regedsplacement in protective custody. Morgan

Aff. § 27. Morgan testifies that Long sulited the protective custody package and that both



Long and Lizon recommended that it be approved. Id. On January 21, 2014, Long submitted the
request for protective custody placement on Matg behalf. On January 29, 2014, Morgan
learned that Maldonado had denied his requeelsé placed on protective custody. Morgan
appealed the denial of the request. Nlarch 17, 2014, Semple denied the appeal.

After the assault, Rodriguez was also plaicethe restrictive housing unit. He was
issued a disciplinary report for assault. Rodeigpleaded guilty to the disciplinary charge.
Since the January 5, 2014 incideMiorgan and Rodriguez havawained separated. Maiga Aff.
1 42. Rodriguez was moved from Osborn on February 21014 49. Morgan and Rodriguez
have not been housed at the same faalitge Rodriguez’s February 2014 move. Id.

Ill.  Discussion

Defendants assert three arguments in supmgdheir motion for summary judgment on
all of Morgan’s claims. Defendants argue tthet: (1) the facts do noas a matter of law,
support Morgan'’s failure to protect, deliberate ffedence to safety, or retaliation claims; (2) the
facts do not demonstrate the personal involeet of Dzurenda, Semple, Quiros, Lewis,
Maldonado, Wright, Barone, Manning, Ott, andadrzn any deliberate indifference to Morgan’s
safety; and (3) that Defendants are entitled @lified immunity. See Def.’s Br. at 5-26, ECF
No. 82-1.

A. Eight Amendment Claims

Morgan frames some of his Eighth Amendmaatms as failure to protect clams and the
others as deliberate indifference to safety claikiWéth respect to both types of claim, the threats
to his safety that Morgan idefiid and that he alleges the Defiants failed to protect him from

all came from other inmates. As discussedwethe standard for these claims is the same.



The Eighth Amendment prohibits “cruel andusual punishments.” U.S. Const. Amend.
VIII. Under the Eighth Amendment, prison cati@hs must, therefore, provide inmates with
“the minimal civilized measures of life’s necessitieVilson v. Seiter501 U.S. 294, 298
(1991). Prisons must provide inmates with their “basic human nezds feod, clothing,
shelter, medical care, and reasonable safatyj’a failure to do saolates the Eighth
Amendment.DeShaney v. Winnebago Cty. Dep't of Soc. Set898.U.S. 189, 200 (1989).
Accordingly, “prison officials hae a duty to protect prisoneirem violence at the hands of
other prisoners.’Farmer v. Brennan511 U.S. 825, 833 (1994 nh(ernal quotation marks
omitted);see also Fischl v. Armitag&28 F.3d 50, 55 (2d Cir. 1997) (“The Eighth Amendment .
. . Imposes on prison officials a duty to progagsoners from violencat the hands of other
prisoners.” (internal quotation marks omitted)).

To establish an Eighth Amendment violation égther failure to potect or deliberate
indifference to safety, an incare¢ed plaintiff musshow first, “that he is incarcerated under
conditions posing a substantial risk of seriousyaand second, thatéhprison official had a
“sufficiently culpable state of mind,” which in figon-conditions cases” fene of deliberate
indifference to inmate health or safetyFarmer, 511 U.S. at 834 (internal quotation marks
omitted);see alsd_ewis v. Swicki629 Fed.Appx. 77, 79 (2d Cir. 2015) (citiigyes v. N.Y.C.
Dep't of Corr, 84 F.3d 614, 620 (2d Cir. 1996)). To shd&liberate indifference, the plaintiff
must show that “the official kefw] of and disregard[ed] an excessive risk to inmate health or
safety,” which means that the official mubbth be aware of factsdm which the inference
could be drawn that a substahtiak of serious harm existand he must also draw the

inference.” Farmer, 511 U.S. at 837. Thus, the “deliberate indifference standard embodies both



an objective and a subjective prongdathaway v. Coughlin37 F.3d 63, 66 (2d Cir. 1994e¢e
also Bridgewater v. Taylo698 F. Supp. 2d 351, 357 (S.D.N.Y. 2010) (explaining that
defendants must be aware a€fs supporting an infence that harm would occur and must
actually draw that inference).
1. Failure to Protect Claims

Morgan’s remaining claims includee&ion 1983 claims alleging that Godding,
Chapdelaine, McCormick, Lindsey, and Maldoné&aited to protect hinin violation of the
Eighth AmendmentSes Motion to Dismiss Order at 22.

a. Captain McCormick

Morgan originally alleged #tt he sent an Inmate Request to McCormick on December
18, 2013.SeeCompl. § 52, ECF No. 1. The requestluded allegations that Rodriguez had
threatened Morgan with bodily harnseeCompl. Ex. 8, ECF No. 1-1 at 27. Morgan claimed
that McCormick did not respond to this requesiiiting, but that after he sent the request he
encountered McCormick in the hallway at Osband raised the issues in the request.
McCormick indicated that he waditall Morgan to his office to gcuss the request, but he never
did so. Complf 53; Morgan Aff. 1 19-20.

McCormick has now filed an affidawind testifies that, on December 10, 2013, DOC
transferred him from Osborn toetiDistrict One Office of the DOCSeeMcCormick Aff. I 3,
ECF No. 83-11. McCormick testifies that his duties and responsibilities at Osborn ended when
he was reassigned to tBéstrict One Office.ld. McCormick further states that he does not

recall ever receiving or seeing Morgan’s December 18, 2013 Inmate Request, was unaware of

10



any problems between Morgan and Rodrigued,ead no reason to think that Mr. Morgan was
at risk of harm from Inmate RodriguefSee id{{ 5-6.

The only evidence that Morgan offersredout McCormick’s affidavit is his own
affidavit, which reiterates hisllegation that he had seen and spoken to McCormick about his
December 18, 2013 requeSeeMorgan Aff. 1 19-20. Morgan’s Rule 56 Statement
contradicts his affidavit by admitting the paragins of Defendants’ Rule 56 statement that
discuss McCormick’s December 10, 2013 tranafeay from Osborn, the end of McCormick’s
responsibilities at Osborn, and McCormick’skaf knowledge of Morgan’s December 18, 2013
request regarding Rodriguszthreats against MorgakeeDef.’s Rule 56 Statement 1 35-37,
ECF No. 82-4; Pl.’'s Rule 56 Statement Y 35-37, ECF No. 100-1.

Under Local Rule 56(a)(1), any “materiakts set forth in [the summary judgment
movant’s Rule 56 statement] and supportedhieyevidence will be deemed admitted unless
controverted by the statement regdito be filed . . . by the oppog party.” Local R. Civ. P.
56(a)(1). The Court therefore deems #vidence brought by Defendants surrounding
McCormick’s December 10, 2013 transfer arazklaf knowledge of Morgan’s December 18,
2013 request as “undisupteddolan v. Select Portfolio Servicinilo. 03-CV-3285, 2016 WL
3512196, at *1 n. 4 (E.D.N.Y. June 22, 2016) (“Whepasdy either (i) admits or (ii) denies
without citing to admissible evidence factkegkd in the opposing party's Local Rule 56.1
Statement, the Court shakkeim such facts undisputed.”).

The undisputed evidence shows that McCoknaimuld not have been aware of Morgan’s
allegations regarding Rodriguez’s threats becais@ormick no longer worked at Osborn as of

December 18, 2013, when Morgan first reported theath This demonstrates an absence of a

11



genuine issue of materitdct and Captain McCormick’s entitfeent to judgment as a matter of
law regarding the failure to protedtim Morgan brings against hinteeTorres v. Mazzuga
246 F. Supp. 2d 334, 339 (S.D.N.Y. 2003) (finding nlufa to protect claim in the absence of
“facts that show [defendanbrrection officer] . . . had knowledge of, or reason to have
knowledge of, any danger to [plaintiff] prior to the [ilncident that could place particular
responsibility on [defendant] for gtecting [plaintiff]”). Morgan wll not be ableto show that
McCormick “was aware of any specific risk[tdorgan], which [McCormick] ignored,” as is
required to make out an Eighth Antement failure to protect claimid. The Court therefore
grants summary judgment in favoi Defendants as to the Eighth Amendment failure to protect
claim against McCormick.

b. Correctional Officers Maldonado and Lindsey

Morgan’s Complaint alleged that, on January 5, 2014, soon after second shift began, he
spoke to Lindsey and Maldonado and informed thiegh Rodriguez, who was also housed in
Unit B, had threatened him and that he fedoedhis safety. Compl. § 53. Lindsey and
Maldonado allegedly took no action in responskltwgan’s complaints about his safety. A
few hours after Mr. Morgan spoke to Lindseylaialdonado, Rodrigueassaulted Mr. Morgan
in the shower.ld.; Morgan Aff. { 23.

Defendants now argue that Morgan’s gédieons that he informed Lindsey and
Maldonado about the risk of harm from Rodeguare conclusory and that he has provided no
support for these assertionSeeDef.’s Br. at 8-9. Morgan has, however, supported his
allegations with an affidavit stating that sigoke to Lindsey and Ndonado the day of the

assault and communicated to them that Rodegwéo resided in the same housing unit, had
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threatened to harm him and thnet feared for his safetyseeMorgan Aff. § 22. Within hours of
Morgan informing Lindsey and Maldonado of hisetg concerns, Rodrigez assaulted Morgan.
Id. § 23. Morgan also raised these same allegsitivith regards to the conduct of Lindsey and
Maldonado in an Inmate Request and a gneeahat he filed after the assauleeCompl. Exs.
9, 15, ECF No. 1-1 at 29, 43-44.

Morgan has therefore presed evidence supporting his claim that he informed Lindsey
and Maldonado of the threathts safety from Rodriguez befothe assault by Rodrigue3ee
Local R. Civ. P. 56(a)(3) (providing that adgnials in a nonmovant’s Rule 56 statement
responding to motion for summary judgment nfbst followed by a specific citation to (1) the
affidavit of a withness competent to testify as te thcts at trial and/or J2vidence that would be
admissible at trial”). Defendants have offerecemmence or affidavits to contradict Morgan’s
evidence.

Morgan’s statements in his affidavit and griega create a genuine issue of material fact
as to whether Lindsey and Maldonado are liabteftailure to protectim in violation of the
Eighth Amendment: whether they were aware efriek of harm that he faced from Inmate
Rodriguez before the assault; whether the ofdkarm was substantial; and whether they
deliberately failed to take actida abate the harm he sufferegee Farmer511 U.S. at 834,

837. The Court therefore denies summary jueiginas to the Eighth Amendment failure to
protect claims against Lindsey and Maldonado.
C. Warden Chapdelaine and Captain Godding
Morgan alleges that he sent an Inmate Request to Godding in November 2013 and an

Inmate Request to Chapdelaine in December 2013, before the incident involving Rodriguez.
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SeeCompl. Ex.s 6-7, ECF No. 1-1 at 25-26. Thmate Requests includepecific allegations
regarding Morgan’s fears of being harmed lmdRguez, who was confined in the same housing
unit and was allegedly a member of the Los Solidos g&eg. id. The November 14, 2013
request was addressed to Goddmg, included a notation thatcapy had also been sent to
Chapdelaine SeeCompl.Ex. 6, ECF No. 1-1 at 25.

In his affidavit, Morgan tegftes that Godding did not respomawriting to his November
14, 2013 Inmate Request, but thaffteguently toured Unit BSeeMorgan Aff.  15. During at
least one of those tours, according to Morgaodding discussed Morgan’s November 14, 2013
request with him.ld. Morgan testifies that during the®nversation, Godding suggested that
Morgan mind his own business and “learn to fight like a maah.”"Godding did not file an
affidavit in support of the motion for summary judgment.

In his affidavit, Morgan also testifies th@hapdelaine did not respond in writing to his
December 2, 2013 Inmate Request, but that he dpakbapdelaine while she did a tour of his
housing unit after he haknt her the requesteeMorgan Aff. 1 16-17. During that
conversation, Morgan states that Chapdelagciemowledged that she had received the December
2, 2013 requestSee idf 17.

Chapdelaine has filed an affidavit testifyitigat she does not remember receiving either
the November 14, 2013 Inmate RequedherDecember 2, 2013 Inmate RequeSte
Chapdelaine Aff. 1 8, 15, ECF No. 87. Furthermbawjng since reviewed the requests, which
Morgan had attached to his Complaint in ttese, Chapdelaine now states that there was
nothing in either request thabwid have alerted her to when and where Rodriguez made threats

to Morgan, what Rodriguez specifically saidMorgan, or that there v8aa risk of substantial
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harm to Morgan.See id{{ 9, 12, 16, 18. Chapdelaine states the allegations were so vague
that she would have been b&to assess their validitysee id 1§ 12, 18. She also states that
she did not have any conversations with Mortjet would have alerteaer that Rodriguez had
threatened him, that he was afraid of Rodrigoezhat a fight might occur between Morgan and
Rodriguez.See id {1 22-23.

Assessing the factual recordthre “light most favorable toMlorgan and “draw][ing] all
reasonable inference in [his] favor,” Chaladlee and Godding not only received Morgan’s
Inmate Requests, but also spoke to Morggpeirson regarding his concerns and fears about
Rodriguez.Weinstock224 F.3d at 41. Morgan has presdrggidence that he made defendants
Chapdelaine and Godding aware of a specific thcehis safety by identifying Rodriguez, who
resided in the same housing unit as himsalfl describing the threats of harm made by
Rodriguez. Morgan was then assaulted by Roéz within a few months of when he made
Chapdelaine and Godding awareRafdriguez’s threats.

A jury could find that Morgan’s writtenral verbal communications with Chapdelaine
and Godding were sufficient to put them on notica eérious risk to his &ty such that they
needed to act to protect him from that riSeeShell v. Brun585 F. Supp. 2d 465, 469
(W.D.N.Y. 2008) (“[I]n failure toprotect cases, a prisoner notiparoves actual knowledge of
impending harm by showing that he complainedrison officials about a sgific threat to his
safety.”);Beckles v. Bennetio. 05-CIV-2000 (JSR), 2008 WL 821827, at *17 (S.D.N.Y. Mar.
26, 2008) (“Courts have found that, when an innaftrms corrections officers about a specific
fear of assault and is then assaulted, this is sufficient to proceedl@m of failure to

protect.”). The Court thereforenfils that there are issues ofpilited material fact that as to
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whether Chapdelaine and Godding failed tot@ct Morgan in violation of the Eighth
Amendment, and summary judgment on these claims is denied.
d. Qualified Immunity

Defendants argue that they amitled to qualified immunityn the entirety of Morgan’s
Complaint. SeeDef.’s Br. at 24-26. Because, asalissed above and below, the only
constitutional claims that Morgan can show #re Eighth Amendment failure to protect claims
against Chapdelaine, Godding, Maldonado, and Lindseslation to the assault by Rodriguez,
the Court considers the issof qualified immunity only as to these claims.

Qualified immunity “protects governmentfafals from liability for civil damages
insofar as their conduct does not violate cleadgtablished statutory or constitutional rights of
which a reasonable person would have knowPearson v. Callaharb55 U.S. 223, 231 (2009)
(internal quotation marks omitted). An officialentitled to qualified immunity unless plaintiff
shows both “(1) that the official elated a statutory or constitutidnaght” and “(2) that the right
was ‘clearly established’ at thiene of the challenged conduct&shcroft v. al-Kidd563 U.S.
731, 735 (2011). The Supreme Court has held te&iaticourts have thdiscretion to choose
which of the two prongs of the qualified immungiandard to decide first in view of the
particular circumstances surroundithe case to be decidefee Pearsqrb55 U.S. at 236.

Under the second prong, a rightlsarly established if, “ahe time of the challenged
conduct . . . every ‘reasonable oféil would have understood thahat he is doing violates that
right.” al-Kidd, 563 U.S. at 731, 741 (quotidnderson v. Creighto83 U.S. 635, 640
(1987)). There is no requiremeahat a case have been decidedchlis directly on point, “but

existing precedent must have placed the siatuir constitutional question beyond debatkl”
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“[A] broad general proposition” does natrtstitute a clearly established rigiReichle v.

Howards 566 U.S. 658, 658 (2012). Rather, the constitutional right allzgealated must be
established “in a ‘particularized’ sense so that¢batours’ of the right are clear to a reasonable
official.” Id. (quotingAnderson483 U.S. at 640).

Because Defendants cannot show eitherttiegt did not, as a matter of law “violate[] a
statutory or constitutical right” or that Morgan’s Eighth Aendment right to his safety was not
“clearly established at the tinod the challenged conduct,” thaye not entitled to qualified
immunity on the Eighth Amendment failure to protect claahKidd, 563 U.S. at 735. As
discussed in the above sectioDsfendants have also failedgbow that, as a matter of law,
Chapdelaine, Godding, Maldonado, and Lindseyndid‘violate[] a statutory or constitutional
right,” namely Morgan’s Eighth Amendment rightlie free from threats to his safety at the
hands of another inmatel-Kidd, 563 U.S. at 735.

In 2013 and 2014, when Morgan reported hasseabout Rodriguez, Defendants ignored
the reports, and Rodriguez eventually assalteryan, it was also clearly established that a
prison official’s deliberate indifference to thretdsan inmate’s safety by another inmate would
violate the Eighth AmendmenBeeFarmer,511 U.S. at 833 (correctional officers have a “duty .
.. to protect prisoners from violenaethe hands of other prisonerdayes v. New York City
Dep't of Corrections84 F.3d 614, 620 (2d Cir.1996) (finditlzat Eighth Amendment “requires
prison officials to take reasonable measures to guarantee thedafehates in their custody”).
The Court therefore finds th&@hapdelaine, Godding, Maldonadadalindsey are not entitled to
summary judgment on the basis of qualifigariunity with regards to Morgan’s Eighth

Amendment failure to protect claims rigdd to the assault diorgan by Rodriguez.
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2. Deliberate Indifference to Safety

Morgan'’s surviving claims under Secti®883 include various claims alleging that
Defendants violated the Eighth Amendment througlr ttheliberate indifference to his safety.
These claims include Morgan’s claims thatn@alez, Torres, Ulm, liper, and Clayton were
deliberately indifferent to his &gty when they called him a sriitin front of other inmatesSee
Order on Motion to Dismiss at 22. Morgan'sn&ning deliberate infferent claims also
include claims against Lizon, Wright, Maldalta Manning, Ott, Barondzurenda, Semple,
Lewis, and Quiros (collectively, the “Supervis@gfendants”) for failingo take any action to
protect Morgan from the potential harm thatiltl have resulted from the conduct of Gonzalez,
Torres, Ulm, Leiper, and ClaytorSee id.Morgan had alleged that, while the Supervisory
Defendants were not involved in calling Morgasngich in front of other inmates, Morgan had
made them aware of the problem with Goezallorres, Ulm, Leipeiand Clayton by sending
the Supervisory Defendantgstlrs or Inmate Requestdering to the conduct.

a. Gonzalez, Torres, Ulm, Leiper, and Clayton

Defendants argue that Morgan'’s allegatitret Gonzalez, Torres, Ulm, Leiper, and
Clayton called him a snitch orcanfidential informant in frondf other inmates are unsupported
by evidence.SeeDef.’s Br. at 15-17. Defendants furtrergue that Morgan has failed to submit
evidence or even allege that he suffered any phyisigay as a result of the alleged statements
by Gonzalez, Torres, Ulm, Leiper, and Clayt@ee idat 15-16 Defendants argue that Morgan
has failed, as a matter of law, to submit evidence génuine issue of material fact as to his
claims of deliberate indifference to his ggfm violation of the Eighth Amendment.

Courts in the Second Cird¢diave acknowledged that, anprison setting, labeling an

18



inmate as “a snitch” may pose a threat to that tefeaafety or health and give rise to an Eighth
Amendment deliberate indifference claiBee Campbell v. Gardinddo. 12—-CV-6003P, 2014
WL 906160, *4 (W.D.N.Y. Mar. 7, 2014) (gatheringses allowing a deliberate indifference
claim where a corrections officer identified an inmagebeing an informant or snitch in front of
other inmates)see also Allah v. Juchnewijddo. 93-CIV-8813 (LMM), 1999 WL 562100, at *3
(S.D.N.Y. July 30, 1999) (“Many courts harerognized . . . in the context of Eighth
Amendment analysis, the dangarprisoner faces from his fellow inmates when labeled a snitch
or informant.”).

Generally, a prison official's verbal statemkatteling an inmate as a snitch or informant
will not, however, meet the objective prong of thighth Amendment, of “incarcerat[ion] under
conditions posing a substartissk of serious harm,l.ewis 629 Fed.Appx. at 79, absent
allegations that the inmate facactual or imminent physical injy or harm as a result of the
comment.See Dawes v. Walke239 F.3d 489, 494 (2d Cir. 200@ffirming dismissal of
prisoner plaintiff's case where ptuiff failed to allege that thether inmate actually “assaulted
him . . . threatened him with physical violence nagrethat there were credible rumors that [the
other inmate] intended to attack him”). klag out an Eighth Amendment claim based on a
corrections officer’s labeling an inmate a snitchréiore requires plaintiff to make “allegations
or proffer[] evidence of actual physicalrh@ or the substantial risk thereoGreen v. City of
N.Y. Dep't of Cort.No. 06-CIV-4978 (LTS) (KNF), 2008 WL 2485402, at *7 (S.D.N.Y. June
19, 2008)see also Abney v. Jop@b5 F. Supp. 2d 231, 233 (W.D.N.Y. 2009) (noting that
“[a]lthough courts have recognizéht being labeled a ‘snitciri the prison environment can

indeed pose a threat to an inmate's healthsafety in violation of the Eighth Amendment, in
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general prison officials will not be liable forduactions absent a showing that the inmate
suffered actual harm as a result” (internal citations omitted)).

In opposing summary judgment, Morgan haduded the following statements in his
affidavit:

e Gonzales

o From January 5, 2014 to February 18, 2014, when Morgan was confined in the
restrictive housing unit @sborn, Gonzalez called hiansnitch during escorts to
the medical departmeri¥jorgan Aff. § 32;

e Clayton

o Around February 19, 2014, Clayton informa&mbers of the Bloods gang that
Morgan was a snitch and a confidential informant who was informing on ithiem,
1130;

o Clayton also told other inmates that Mangwas a snitch and that prison officials
would deny Morgan’s request for proteetigustody and suggested that the other
inmates could assault Morgan for acting as a snch,

0 Morgan wrote complaints to Lizon, Wjht, Maldonado, Quiros, and Dzurenda
regarding Clayton’s conduad. 1 31;

e Torres

o Around March 14, 2014, Torres called Morgaanitch, a sexual pervert and a

child molester in front of other inmated, { 33;
e Leiper and Ulm

o In May 2014, Morgan filed complaintsitih Maldonado alleging that Leiper and
Ulm had called him a snitch and stated tisaitches get stitches” in front of other
inmatesjd. § 34; and

o When Leiper and Ulm found out that kg@an had reported their comments to
Maldonado, they allegedly told other intes that Morgan had snitched on them
(Leiper and Ulm) and suggested that diieer inmates hit Morgan in the head
with a bar of soapd. T 35.

Morgan argues that Gonzalez, Torres, Ulmpkg and Clayton would have known that labeling
Morgan a snitch would create a risk to his saf&see Pl.’s Br. at 7, ECF No. 100. Morgan
further argues that he need not demonstraténthatiffered a physical injury to state a failure to
protect claim or deliberate indifference to safdfim as to Gonzales, Torres, Ulm, Leiper, and
Clayton. Id. at 8.

Morgan fails to present evidence or affiddestimony that any other inmate called him a
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snitch, verbally harassed him, threatened loimnjured him as a sailt of the conduct of
Gonzalez, Torres, Ulm, Leiper, and Clayton. Maordias merely rais@be possibility that he
could have been harmed as a result of these Defendants’ comments. This affidavit testimony is
too speculative and remote foremsonable jury to find thétte objective prong of the Eighth
Amendment, that Morgan was “incarcerated uruderditions posing a subsit#al risk of serious
harm,”Lewis 629 Fed.Appx. at 79, was me&@ee Hamilton v. FischeNo. 6:12-CV-6449

MAT, 2013 WL 3784153, at *15 (W.D.N.Y. July 18013) (dismissing plaintiff inmate’s Eighth
Amendment claim where his sole allegations whbat defendant correctional officers “exposed
him to an unreasonable risk of harm by calliing & ‘snitch’ in front of other inmates” and
commenting about “stitches for snitches” but utdd no other factual allegations that that “if
proven, would establish that he et@ted actual or imminent harm’Bouknight v. ShawNo.
08-Civ-5187, 2009 WL 969932, at *4.(N.Y. Apr. 6, 2009) (concludinthat plaintiff failed to
make out Eighth Amendment claim againstadfibased on allegatidhat officer labeled

plaintiff a “snitch,” where plaintiff “ha[d] notleeged any facts that, groven, would establish

that he ever faced actu@ imminent harm,” and adding thidtlhe Court is unvilling simply to
assume that such a risk existed merely bec@efendant officer[ spread rumors about him”
(internal quotation marks omittedAbney 655 F. Supp. 2d at 233-34 (granting defendant
corrections officer’'s motion for summary judent on Eighth Amendment deliberate claim
because plaintiff had not alleged or presented evidence that he “ha[d] ever been physically
attacked or injured as a result of” defendanggeshents to other inmates that plaintiff was a

snitch).
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Because Morgan has offered no evidence that the comments from Gonzalez, Torres, Ulm,
Leiper, and Clayton identifying hims a snitch or suggesting tludiher inmates could harm him
because he had acted as a srattthally subjected him to a “substel risk of serious harm,”
Lewis 629 Fed.Appx. at 79, he has not metdhgctive componerdf the deliberate
indifference to safety standar@he Court therefore finds that neasonable jury could conclude
that these Defendants are liable for deliberate indiffee to a substantial risk of serious harm to
Morgan in violation of the Eighth AmendmenAccordingly, Defendants’ motion for summary
judgment is granted as to these claims.

b. Supervisory Defendants

Defendants also argue that Morgan has notatestrated the personal involvement of the
Supervisory Defendants in the alleged delibeiraddference to his safety based on the conduct
of Gonzalez, Torres, Ulm, Leiper, and Clayt@eeDef.’s Br. at 17-19.

“It is well settled in [theéSecond Circuit] that personialvolvement of defendants in
alleged constitutional deprivatiorsa prerequisite to aaward of damages under [Section
1983].” Colon v. Coughlin58 F.3d 865, 873 (2d Cir. 1995) (internal quotation marks omitted).
The involvement of a supervisory defendant rnayshown in one of the following ways, that
“(1) the defendant participated directly in the alleged constitutionatieol, (2) the defendant,
after being informed of the violation throughegort or appeal, failed to remedy the wrong, (3)
the defendant created a policy or custom under which unconstitutional practices occurred, or
allowed the continuance sfich a policy or custom, (4) the defendant was grossly negligent in

supervising subordinates whoremitted the wrongful acts, @b) the defendant exhibited
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deliberate indifference to the rights of inmagsailing to act on information indicating that
unconstitutional act&ere occurring.”ld.

A supervisory official cannot be held li@linder Section 1983 solely “on the basis of
respondeat superiasr simply because he is atop the prison hierarchgwis v. Cunningham
483 Fed. App’x. 617, 619-20 (2d Cir. 2012). Furthere the plaintiff mst also show “an
affirmative causal link between the sugsor's inaction and h[is] injury.’Poe v. Leonard282
F.3d 123, 140 (2d Cir. 2002).

Because, as discussed above, no reasonableguly conclude that Morgan can make
out an Eighth Amendment deliberate indifferenl@@m against Gonzalez, Torres, Ulm, Leiper,
and Clayton for their comments rafeg to Morgan as a snitch in front of other inmates, he also
may not assert a claim for supervisor liabilityasngt the Supervisory Dafdants with regards to
those commentsSee Gonzalez v. Wrigl@65 F. Supp. 2d 334, 356 (S.D.N.Y. 2009) (“The
dismissal of the Section 1983 ct&s against the defendants actually involved in [the conduct at
issue] mandates dismissal of the supervisorylifiplzlaim . . . as well.”). Where a plaintiff
“has not established any underlying constitutiaf@ation, [he] cannot state a claim for
[Section 1983] supervisor liability.Elek v. Inc. Vill. of Monrog815 F. Supp. 2d 801, 807-08
(S.D.N.Y. 2011). The Court theflore grants summary judgmentfavor of the Supervisory
Defendants with regards to Morgan’s Eighth Amment deliberate indifference to safety claims
related to the conduct of Gonzal@npyrres, Ulm, Leiper, and Clayton.

B. First Amendment Retaliation Claim

Morgan’s remaining claims also incluBigst Amendment retaliation claims against

Whidden and MaldonaddSeeMotion to Dismiss Order at 22Specifically, Morgan contends
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that, on or around November 8, 2013, Whiddenethis request for protective custody in
retaliation for Morgan’s hang filed previous lawsits against WhiddenSeeMorgan Aff. 1 7-
9. Morgan further argues that, around the @nganuary 2014, Maldonado denied his request
for protective custody iretaliation for Morgan’$iaving filed previous Msuits and grievances
against Maldonadold. 11 28-29. Defendants move fongmary judgment on these claims,
arguing that Morgan has failed tordenstrate that there is a genuisgue of material fact as to
whether Whidden and Maldonado had an improptaliatory basis for denying Morgan’s
requests for placement in protective custo8geDef.’s Br. at 19-26.

Under the First Amendment, prison offi@ahay not retaliate against inmates for
exercising their constitional rights. To state a claim oftaliation, Morgan must show the
following: (1) that he was engaged in constdnally protected conduct or speech, (2) that the
prison officials took adverse aghti against him, and (3) thatausal connection existed between
the protected speech or contland the adverse actiosee Davis v. Goord20 F.3d 346, 352
(2d Cir.2003). To meet the third element, @hambers must alledeat retaliation for the
protected conduct or speech “waasubstantial or motating factor for thedverse actions taken
by prison officials.” Bennett v. Goord343 F.3d 133, 137 (2d Cir.2003Ee also Dorsey v.
Fisher, 468 F. App'x 25, 27 (2d Cir.2012). Becaus¢hef potential for abuse and the “ease with
which claims of retaliation malye fabricated,” courtshould examine primer retaliation claims
with “skepticism and particular careJohnson v. Eggersdo F. App'x 140, 144 (2d Cir.2001)
(quotingColon, 58 F.3d at 872).

The parties do not appear to dispute that Moigaile to show thfirst two elements of

a retaliation claim. The filingf grievances is “a constitutially protected activity,” which
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allows Morgan to show the first element reqd to make out a claim of First Amendment
retaliation. Davis 320 F.3d at 352-53. As to the seceteiment of adverse action, “[o]nly
retaliatory conduct that would gk a similarly situated individual of ordinary firmness from
exercising his or her constitutional rights constit@esdverse action for a claim of retaliation.”
Davis 320 F.3d at 353. Courts in thi@srcuit have found that “resal of protective custody” by
a prison official defendant can be an “advexsgon” for the purposes of a First Amendment
retaliation claim because it could caugarigoner to “fear[] for his safety.Cruz v. GrosspNo.
9:13-CV-30 (FJS) (TWD), 2014 WR176256, at *6 (N.D.N.Y. May 23, 2014ee also Cruz v.
Lee No. 14-CV-4870 (NSR) (JCM), 2016 WL 0330, at *6 (S.D.N.YMar. 15, 2016)
(“Plaintiff alleges that Defendantdénial of protective custody . constitutes an adverse action
because Plaintiff feared for his safety without custodial protection. It cannot be said, as a matter
of law, that this fear would not deter a similasljuated individual from filing further lawsuits or
grievances. Therefore, Plaintiff has sufficierdlieged an adverse amti.” (internal citations
omitted).

As for the third element of a causal corti@tbetween protected conduct such as the
filing of grievances or lawsuits and théegled adverse action of Whidden and Maldonado
denying Morgan’s requests to be placed ingutive custody, the court may consider several
factors in determining whether such a causaldixikts. “A plaintiff can establish a causal
connection that suggests retatatiby showing that protected activity was close in time to the
adverse action.’Espinal v. Goord558 F.3d 119, 129 (2d Cir. 2009). The Second Circuit has
“not drawn a bright line to dime the outer limits beyond whichtemporal relationship is too

attenuated to establish a causdditionship between the exercifea federal cortgutional right
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and an allegedly retaliatory actionld. It has found that the §ssage of only six months
between the dismissal of [thegoner plaintiff's] lawsuit and aallegedly retaliatory” act by a
defendant in the lawsuit “sufficient to support an infemee of a causal connectionld. The
Supreme Court has found thattle employment retaliation contea gap of twenty months is
too long to establish causalitfaee Clark Cty. Sch. Dist. v. BreedB82 U.S. 268, 274 (2001)
(“Action taken (as here) 20 montlader suggests, by itself, no cautsaat all.”). Furthermore,
the Second Circuit generallyéquire[s] some further evidea of retaliatory animus” beyond
temporal proximity between a plaintiff's proted act and defendant’s adverse action “before
permitting a prisoner to proceed to trial on a retaliation cld&taulk v. Fishey 545 F. App'x 56,
58 (2d Cir. 2013).
1. Warden Maldonado

Morgan argues that Maldonado deniesl fJanuary 2014 request to be placed in
protective custody in retaliation for Morgéiting a lawsuit against him in 2021 Morgan filed
the lawsuit on September 22, 2011, more thanywears before Maldonado denied his request
for protective custody towardsetend of January 2014. Morgan’s lawsuit against Maldonado
was closed on May 2, 2012, nearly twenty motigfore the denial of protective custody. The
Court finds that, because the temporal gap eetnthe filing of the lawsuit and Maldonado’s
denial of protective custody is more than two years, no reasonable judyfical that there is a
causal connection between the lawsaitd the allegedly retaliatory a&eeClark Cty, 532 U.S.
at 274. Morgan cannot, as a matter of law, shawenuine issue of material fact as to the

causal connection between his protected agtofifiling a lawsuit and Maldonado’s January

2 The case isMorgan v. ArnongCase No. 3:11-cv-1475 (JBA) (filed 9/22/2011, closed 5/2/2012).
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2014 denial of his request forgtective custody. The Court tledore grants summary judgment
in favor of Maldonado as to Morganfsrst amendment retaliation claim.
2. Warden Whidden
a. CausalConnection

Morgan argues that Whidden denied H®vember 2013 request to be placed in
protective custody in retaliationrfais filing a lawsuit against hen 2001, filing two lawsuits
against her in 2005, and for submitting an Inmate Request Form to her on August3,A2013.
to the lawsuits that Morgdried against Whidden in 2001 and 2005, the last of these cases was
closed on September 9, 2008, while Morgan alleges that Whidden denied his request for
protective custody around November of 2013, more tivanyears later. The Court finds that,
because the temporal gap between the lawsuitdMhidden’s denial gbrotective custody is far
longer than 20 months and that no reasonablecjomyd find that therés a causal connection
between the lawsuits andethllegedly retaliatory ackeeClark Cty, 532 U.S. at 274 (2001).

As for the August 8, 2013 Inmate Requestance, Morgan filed it within three
months of Whidden’s decision, in NovemberR26fL3, to deny the protective custody placement.
SeeCompl. Ex. 4, ECF No. 1-1 at 9-10. A reaable jury could find a gap of three months
could establish causation based on the temporal proximity of the protected activity and the
adverse actionSee Espinals58 F.3d at 129 (finding six months sufficient to support causal

link).

3 The cases ardorgan v. RowlandCase No. 3:01-cv-1107 (CFD) (filed 6/14/2001, closed 3/20/2006&gan v.
Regan Case No. 3:05-cv-873 (CFD) (filed 6/1/2005, closed 11/28/2007)Mangan v. LantzCase No. 3:05-cv-
1659 (MRK) (filed 10/25/2005, closed 9/9/2008).
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A plaintiff, however, may not rely onrigoral proximity alone to defeat summary
judgment. SeeFaulk, 545 F. App’x at 58 (“[W]e haveonsistently required some further
evidence of retaliatory animyiseyond temporal proximity] before permitting a prisoner to
proceed to trial on a retaliation claim.2iemba v. Thoma890 F. Supp. 2d 136, 157 (D. Conn.
2005) (“Temporal proximity alone . . . is not sufficient for the plairgitflaim [of retaliatory
transfer] to survive summary judgment.”). ThiMgrgan must also provide other evidence that
raises an inference of that Whidden’s denfahis request for protéige custody was due to
“retaliatory animus.”Faulk, 545 F. App’x at 58.

The Second Circuit has found that an inrsatiestimony that a prison official admitted
“the existence of a taliatory scheme” is enough, whemaoined with other circumstantial
evidence suggesting retaliation,defeat summary judgment on a First amendment retaliation
claim. SeeColon 58 F.3d at 872-73 (“[Plaintiff] offers mothan circumstantial proof; he also
presents direct evidence of d@#on, namely, [defendant’s] alleged admission of the existence
of a retaliatory scheme. To be sure, [defendant] submitted an affidavit denying that he ever made
any such statement. But the disparity betweemtt@avits . . . itself creates a credibility issue
that is not readily amenable to resolution omswary judgment.”). Morgan’s affidavit states
that Whidden informed him that she would ‘Deamend[] that my proteiwe custody application
be denied in retaliation” againsim. Morgan Aff. J 8. This eates a genuinesue of material
fact that Whidden’s denial of his request fwotective custody mdyave a causal link to
Morgan'’s protected activity dfling the Inmate Request grievance against her on August 8,

2013.
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b. Legitimate Reasons to Deny Protective Custody

Defendants argue that, regardless of whether Morgan can show that Whidden’s actions
were retaliatory, Whidden also had legitimatagsons to deny Morgan’s request for protective
custody. SeeDef.’s Br. at 22-23. “Regardless of theesence of retaliatory motive, however, a
defendant may be entitled to summary judgment if he can show dual motivatijadhat even
without the improper motivatiothe alleged retaliatory actiovould have occurred.Scott v.
Coughlin 344 F.3d 282, 287-88 (2d Cir. 2003) (discnggprisoner case). Once a plaintiff has
“carrie[d] that burden” of showing the three ekamts of a retaliation claim, “defendants must
show by a preponderance of the evidence thatwloeyd have [taken the allegedly retaliatory
action] even in the absenoéthe protected conduct.Graham v. Henderso89 F.3d 75, 79 (2d
Cir. 1996) (internal quotation marks omitted). the extent that the adverse action was “taken
for both proper and improper reasons, state action may be upheld if the action would have been
taken based on the proper reasons alofte.”Such proper reasonsedreadily drawn in the
context of prison administration where we haegerbcautioned to recognize that prison officials
have broad administrative adscretionary authority.”ld. (citing Lowrance v. Achtyl20 F.3d
529, 535 (2d Cir. 1994)). Because Defendant® lsabmitted “a properly supported [summary
judgment] motion” on this claim, Morgan now “must identify affirmative evidence from which a
jury could find that the plaintiff has carriedstor her burden of provinipe pertinent motive.”
Crawford-El v. Britton 523 U.S. 574, 600 (1998) (discusgisummary judgment motions in a
case involving a prisoner plaintiff).

On November 1, 2013, the shift commanaieorgan’s housing unit at Robinson

submitted a request for protective custody onmdda’s behalf, Maiga Aff. § 21, based on
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Morgan'’s allegations that he feared for hikegabecause a specific inmate had called him a
snitch and a rat; that other intea in his housing unit had threageinto harm him because he had
provided information regarding gang activity a¢ flacility to membersf the intelligence unit;
and that unknown inmates had damaged his personal progeirotective Custody Req. at 1-
2. At this time, Morgan was confined in tresstrictive housing unit peling the investigation

into his safety concernsSee id. An investigator conducted amvestigation based on Morgan’s
protective custody request and iviewed inmate witnesses; im#ewed Morgan; and reviewed
Morgan'’s prior disciplinary history, resttice and protective housing placements and past
efforts made by Robinson officials address Morgan’s concernSee idat 3, 5-6, 9.

On November 4, 2013, the investigatecommended that Morgan’s request for
protective custody placement be denied becé)sthere was insufficient evidence to support a
legitimate threat to Morgan'safety and (b) there was a reaable housing alternative for
Morgan. SeeProtective Custody Req. at 10 (“The bdseisthis recommendation is based on a
lack of evidence to support a vatlireat to Inmate Morgan’s persal safety and the belief that a
reasonable housing alternative is available.”). The investigator recommended that Morgan “be
housed in general population in a celfadility on single cell status.d.

On November 5, 2013, Whidden determineat fflacement of Morgan in protective
custody was not warranted because the allegedtshagainst him could not be substantiated.
SeeProtective Custody Req. at 11. She thereforeedeMorgan’s reques$or protective custody
placement, but approved the transfer of Morgut of Robinson,which had a “dormitory
lifestyle,” id. at 3, to a celled facility to be housieda single cell irgeneral population.See id.

at 11. Quiros concurred with Whidden’s recommendatiSee id.
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Whidden has shown that her November 20&8ision to deny Morgan’s request for
protective custody and instead traargfim to Osborn was, taken, at least in part for “proper”
reasons and that the decisioauld have been made “eventire absence of the protected
conduct” of Morgan filing an Inmate Requestevance against her only months before.”
Graham 89 F.3d at 79. When evaluating Whiddde@itimate reasons @ifying the decision,
the Court keeps in mind the Secd@idcuit’s instruction that courtshould “recognize that prison
officials have broad administrative and distneary authority” when it comes to prison
administration decisiondd.

Whidden has provided evidence showing thatrejection of Morgan’s request for
protective custody was based orrbeing insufficient evidence to support a conclusion that
Morgan was at substantial risk of serious harheifemained in general population at Robinson.
SeeProtective Custody Req. at 11; Maiga AfR3. Whidden has presented evidence that DOC
policy provided that “[i]f an alternative placement is available then it will be utilized before
Protective Custody assignment.” Maiga Aff. § 88e alsdOC Administrative Directive 8§
9.9(9), ECF No. 82-7 (“Assignment to Protectives@aly shall only be authorized when, after
an investigation, the approving authority determites the inmate is aubstantial risk of
serious harm and no alternative placement is availabld.’$;9.9(8) (“An inmate may be
recommended for transfer to another facilityoat of state as an alternative to a Protective
Custody assignment.”).

Whidden and other prison officials concluded that transfer from Robinson to an
alternative placement was justifiedcause, despite the effortspoison officials at Robinson to

address Morgan’s concerns and to find himitable housing unit, it had become evident that
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the dormitory-style housing units at the faciltyere not appropriate to meet Mr. Morgan’s
needs.SeeProtective Custody Req. at 9, 11; Maiga Aff61. Whidden had concluded that an
alternative placement insangle cell in a celled faldly would be most beneficial to Mr. Morgan.
SeeProtective Custody Req. at 9 (“It is feasitilat Inmate Morgan could be managed in a
celled facility on sngle cell status.”)

Because Whidden has submitted evidence of legitimate, non-retaliatory reasons for her
decision to deny Morgan’s request for proteettustody placement and Morgan has submitted
no evidence to rebut the eviderafdhese legitimate alternaé\bases for the denial of the
requests, he has not met his burden of demomgjritat the Inmate Regsiegrievance that he
filed against Whidden in August 2013 was the sutligthor motivating faair for the decisions.
See Crawford-EI523 U.S. at 600 (requiring prisoner pldiistito “identify affirmative evidence
from which a jury could find tht the plaintiff has carried $iior her burden of proving the
pertinent motive” following defendants’ suission of a “properly supported” summary
judgment motion)Pavidson v. Chestnui93 F.3d 144, 148 (2d Cir. 1999) (“At the summary
judgment stage, if the undisputed facts demoresttedt the challengedtamn clearly would have
been taken on a valid basis alone, defendawisidiprevail.”) (discussing prison case). The
Court therefore grants summary judgmenfavior of Whidden on the First Amendment
retaliation claim against her.

C. StateLaw Claims

Morgan’s remaining claims include a Cewtticut state law intentional infliction of
emotional distress clainSeeMotion to Dismiss Order at 17 n.Defendants do not address this

claim in their summary judgment brieGee generallpef.’s Br. A court may only grant
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summary judgment if the moving party meets'ltgrden of showing that no genuine factual
dispute exists,” such that the moving part{estitied to a judgmenras a matter of law.”
Carlton, 202 F.3d at 133. By failing to discuss thientional infliction ofemotional distress
claims in any way, Defendants fail to meegittburden and cannotgrail on their summary
judgment motion as to these claims. The Court therefore denies summary judgment on
Morgan’s remaining intentional infliction of emotional distress claims.
V. Conclusion

For the foregoing reasons, Defendants’ motion for summary judgment, ECF No. 82, is
GRANTED as to the Eighth Amendment deliberate indifference to safety claims against
Gonzalez, Torres, Ulm, Leiper, Claytonzbn, Wright, Maldonaddylanning, Ott, Barone,
Dzurenda, Semple, Lewis, and Quiros, in relatio comments from Gonzalez, Torres, Ulm,
Leiper, and Clayton indicating that Morgan wasnéch in front of other inmates; the Eighth
Amendment failure to protect claim agaiMitCormick centering on the assault by Rodriguez
on Morgan; and the First Amendment retaliatitaims against Whidden and Maldonado. The
motion iSDENIED as to the Eighth Amendment failure to protect claim against Chapdelaine,
Godding, Maldonado and Lindsey arising from tesaalt by Rodriguez on Morgan and as to the
intentional infliction of emtional distress claims.

SO ORDERED at BridgepgrConnecticut, this 31day of March, 2017.

/s/ Victor A. Bolden

Victor A. Bolden
UnitedState<District Judge
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