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UNITED STATES DISTRICT COURT
DISTRICT OF CONNECTICUT

MARGARETA BISPHAM,
Plaintiff,

V. No. 14-cv-1126 (VAB)

HARTFORD HOSPITAL,
Defendant.

RULING ON MOTION FOR SUMMARY JUDGMENT

Plaintiff, Margareta Bisphanyrought this action in Conneéctit Superior Court against
Hartford Hospital, her former employer, ass® claims under the Age Discrimination in
Employment Act (“ADEA"), Title MI of the Civil Rights Act (“Title VII”), the Connecticut Fair
Employment Practices Act (“CFEPA”), andgtigent infliction of emotional distress and
intentional infliction of emtional distress under Connectiatate law. ECF No. 1-1.
Defendant, Hartford Hospital, removed the dasthis Court, ECF No. 1, and now moves for
summary judgment on all counts of tAintiff's complaint. ECF No. 24.

For the reasons discussed below, the CGRANTS summary judgment in favor of
Hartford Hospital on all of Ms. Bispham'’s fedectaims. The Court ddines to exercise
supplemental jurisdiction over her remanpstate law claims, and theref®&MANDS those
claims to the Connecticut Superior Court.

l. STATEMENT OF FACTS
Ms. Bispham was hired by Hartford Hospital on July 24, 1995 for a 24 hour per week

Patient Care Associate (“PCA”) position on tieneral surgery floor. Def.’s Local Rule
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56(a)(1) Statement § 1, ECF No.2@s of the date this lawg was filed in 2014, Ms. Bispham
was 52 years old. Compl. 1 4, ECF No. 1-1. Ms. Bispham became a full-time 40 hour per week
PCA on the general surgery floor on August 27, 199&f.’s Local Rule 56(a)(1) Statement { 2.
On May 27, 2001, she applied for and receivé@uasfer to a full-time PCA position on the
Neuro/Trauma Intensive Care Unit (“ICU”) at Hartford Hospital. § 3. Ms. Bispham worked
the 11:00 PM to 7:00 AM shift (light shift”) in the ICU. Id. 1 5. Ms. Bispham was notified of
her termination during a meeting on Novemb@&y 2012. Ruszczyk Decl. § 35, ECF No. 26-3.

In 2011 and 2012, Kathryn Ruszczyk was the Nurse Manager assigned to the ICU.
Def.’s Local Rule 56(a)(1) Statement § 7. Msiszczyk was responsible for evaluating Ms.
Bispham'’s job performance dag the period from 2010 to 2012d. 1Y 8-10. Ms. Ruszczyk
was 45 years old in November 2012. Ruszczyk Decl.  34.

On February 8, 2013, Ms. Bispham filed agaaint with the Connecticut Commission
on Human Rights and Opportunities (“CHR®@&parding the age and sex discrimination
allegations in this case. Compl. T 4. ®pril 23, 2014, the CHRO released jurisdictidd.

The EEOC released jurisdiction on May 21, 20Idl. Ms. Bispham filed the complaint in this
case on July 16, 2014 in Connecticut Superior Camd Defendants removed the case to this

Court on August 4, 2014. Noticé Removal, ECF No. 1.

1 The Court notes that Plaintiff's LocRlle 56(a)(2) statement does not contain any citations to the record and does
not comply with the requirement that any denialsact$ in a nonmovant's Local Rule 56(a)(2) statement “be
followed by a specific citation to (1) the affidavit of a witse®mpetent to testify as to the facts at trial and/or (2)
evidence that would be admissible at trial.” Local Rul@i8). In the absence of such citations, the Court may
“deem(] certain facts that aseipported by the evidence admitt” Local Rule 56(a)(3kee Dolan v. Select

Portfolio Servicing No. 03-CV-3285, 2016 WL 3512196, at *1 n. 4 (E.D.N.Y. June 22, 2016) (“Where a party
either (i) admits or (ii) denies without citing to admissiblidence facts alleged in the opposing party's Local Rule
56.1 Statement, the Court shddlem such facts undisputed $ge also Cashmav. Ricigliang No. Civ.
3:02CV1423(MRK), 2004 WL 1920798, at *1 n.2 (D. Conn. Aug. 25, 2004) (deeming facts in a Local Rule 56(a)(1)
Statement admitted because the opposing paitpdatifile a Local Rule 56(a)(2) Statemertigust v. Dep’t of
Corrections 424 F. Supp. 2d 363, 365 n.2 (D. Conn. 2006) (sasee)also Vt. Teddy Bear Co. v. 1-800

BEARGRAM Cq.373 F.3d 241, 244 (2d Cir. 2004) (in adjudicating summary judgment, courts “must be satisfied
that the citation to evidence in the record supportsgkerion”). Accordingly, the Court deems the facts in the
Defendant’s Local Rule 56(a)(1) statement admitted, to the extent tHatthare supported by the record.

2



A. Plaintiff's Sexual Harassment Allegations

During the period that Ms. Bispham workedmi shift in the ICU, there was only one
male PCA, J. King, who regularly worked the sash#t in the ICU. Def.’s Local Rule 56(a)(1)
Statement § 54. Ms. Ruszczyk was managéoth Mr. King and Ms. Bisphamid. { 55.
Hartford Hospital has a Sexual HarassmentMisttonduct Policy. Sexual Harassment Policy,
Nowakowski Dec. Ex. 1, ECF No. 26-1.

In July 2010, Ms. Bispham spoke to MRuszczyk and allegetiat Mr. King was
sexually harassing her. Def.’s Local Ruled&6l) Statement § 56. Ms. Bispham had several
meetings with Ms. Ruszczyk and with William Bell, the Human Resources Consultant then
assigned to the ICU, regardingriaiegations against Mr. Kindd.  60-63; Bispham Dep.
32:13-20, ECF No. 26-2. Mr. Bell and Ms. Rusgcalso met with Mr. King to discuss the
allegations, and Mr. King “became visibly and gimoally upset,” “assured [them] that he never
harassed Ms. Bispham,” and “swaogthem] on the life of his 8kliving mother that he would
never do anything of that sdrtRuszczyk Decl. 11 45-46.

When Ms. Bispham first spoke to Ms. Ruszczyk to allege that Mr. King was sexually
harassing her, Ms. Ruszczyk thought Ms. Bisplsamport “was very general” and that she
failed to “provide any speciaetails, names of withnesses,other evidence to support her
allegations.” Ruszczyk Decl. § 40. Ms. Ruszchgkl never before received complaints from
any other ICU staff memberlaging that Mr. King had seially harassed or behaved
inappropriately towards thend.  41. In Ms. Ruszczyk’s experience, the ICU’s female staff
“uniformly regarded” him as an “approprigteollegial and hardworking PCA who was a
collaborative and helpful [team] membeld. § 42. As part of her investigation, Ms. Ruszczyk

spoke to other members of the ICU staff, and “none of them supported Ms. Bispham’s



allegation,” and one employee even “reporteat Ms. Bispham would regularly swear and use
other inappropriate languagethe department.’ld. § 47. Thus, Mr. Bell and Ms. Ruszczyk
concluded that they could not substantite Bispham’s sexual harassment complaidt.{ 48.

Despite being unable to suéstiate Ms. Bispham'’s allegations, Mr. Bell and Ms.
Ruszczyk suggested that Mking “apologize to Ms. Bispharor having done anything that
might have made her feel uncomfortable,” ineffiort to resolve the situation. Ruszczyk Decl. |
49. Ms. Ruszczyk also told Ms. Bispham tHatman Resources (“HR”) had spoken to Mr. King
regarding her allegations, but that the discarssietween Mr. King and HR “was a confidential
personnel matter” between Mr. King and HR. 1 50. Finally, Ms. Ruszczyk also told Ms.
Bispham to address any further conmpiis.or concerns to Mr. Bellld. 1 51.

Between the period when Ms. Bispham raised her sexual harassment complaints in July
2010 and the date when Mr. King retiredMay 27, 2011, Ms. Bispham did not make any
additional sexual harassment complaints. Déf'sal Rule 56(a)(1) Statement  72. During this
period, Ms. Ruszczyk also did not receive compéairom any other sttmember alleging that
Mr. King sexually harassed or behaveappropriately towards thenhd. § 73.

B. Plaintiff's Other Allegations

Ms. Bispham has testified that her age dismation claim is based on two incidents
where she was denied time offfaxilitate her attendance aetbo-worker’s funeral and the ICU
department picnic. Bispham Dep. 81:7-16.adidition to these incidents, Ms. Bispham also
alleges that her termination was based on hebagause she was “one of the oldest PCAs on
the unit.” Id. 81:17-22.

In June 2011, Ms. Bispham requested timaamtttend a co-worker’s funeral. Def.’s

Local Rule 56(a)(1) Statement § 75. The fuhews not, however, scheduled to occur during



Ms. Bispham’s 11:00 P.M. to 7:00 A.M. shifid. § 77. Ms. Bispham’s testimony acknowledges
that the scheduled time for the funeral did ongrlap with her shift.Bispham Dep. 85:21-86:6.
Ms. Bispham’s request for time off &itend the funeral was denieldl. § 76.

In August 2011, Ms. Bispham requested timetofattend the ICU department’s picnic.
Def.’s Local Rule 56(a)(1) Statement § 78. Phaic was not, however, scheduled to occur
during Ms. Bispham’s 11:00 P.M. to 7:00 A.M. shiftl.  79. Although there was no
scheduling conflict between Ms.diham’s shift and the picnic, Ms. Bispham testified that after
working the night shift the previous night aaitiending the picnic theext day, she would be
“too tired to come back in and do the nightift.” Bispham Dep. 83:16-22. Ms. Bispham’s
request for time off to attend the picnic wasige. Def.’s Local Rul&6(a)(1) Statement § 80.

C. Plaintiff's Performance Evaluations

Ms. Ruszczyk conducted Ms. Bispham'’s performance review for 2010 to 2011 and gave
her several ratings of “below expectationRuszczyk Decl. § 5. Thesbelow expectations”
ratings gave Ms. Bispham sonmglication that, based on feedbdoém the other ICU nurses,
Ms. Ruszczyk had concerns about Ms. Bisphanmietactions with the fber] nurses” and her
being “difficult” with regards to “task completion and assistance pétiient care.” Bispham
Dep. 51:11-23. In February 2012, Ms. Ruszczyk ddseBispham verbal counseling based on
complaints from other ICU nurses regarding Bspham’s job performance. Ruszczyk Decl.
6. Ms. Bispham recalls that, during this megtiMs. Ruszczyk discussed “continuing concerns
about [her] refusing to assigtam members with patient camben asked” and gave Ms.
Bispham a verbal warning about teencerns. Bispham Dep. 52:9-19.

On July 2, 2012, Ms. Ruszczyk issued Ms. Bispham a written warning. Def.’s Local

Rule 56(a)(1) Statement § 10; Written WarniRgszczyk Decl. Ex. 1. The written warning



indicated that Ms. Bispham demonstratedesal ongoing insubordinateehaviors including a
“Iflailure to complete delegatedsks as requested” by other nurdégailure to
communicate/appropriately acknowtge team members when askedssist with patient care
task(s),” and a “failure to report work relateguny to Resource Nurse and Nurse Manager at
time of injury.” Written Warning, Ruszczyk Decl. Ex. The written warning notes that Ms.
Bispham had been counseled multiple times witfarés to these problems, most recently with
the verbal counseling and warg in February 2012 anddh since then, Ms. Bispham
“continue[d] to fail to assist her team membeten asked to complete tasks appropriate and
expected of her role.1d. Ms. Bispham testifies that the complaints from the other nurses were
inaccurate and that the other nuraese lying. Bispham Dep. 56:12-15.

After Ms. Bispham received the written muang, Ms. Ruszczyk decided to move Ms.
Bispham to an earlier Bhso that Ms. Ruszczyk could priole more oversight and support to
her. Def.’s Local Rule 56(a)(1) Statement § IBe written warning gave Ms. Bispham 30 days
notice of her “[rlemoval from the [n]ight shift.” Written Warning, Ruszczyk Decl. EXVs.
Ruszczyk originally asked Ms. Bispham to transfethe 7:00 A.M. to 3:00 P.M. shift (the “day
shift”), Ms. Ruszczyk’s shift. Def.’s Local Ru56(a)(1) Statement § 15. Ms. Bispham told Ms.
Ruszczyk that she could not work the day shifiause she had another job that conflicted with
it. Bispham Dep. 59:8-14. Instead, Ms. Ruszaagieed to transfer Ms. Bispham to the 3:00
P.M. to 11:00 P.M. shift (the “second shjfthstead, beginning the week of August 5, 2012.

Def.’s Local Rule 56(a)(1) Statement § 17; Bispham Dep. 59:15-19. Ms. Ruszczyk informed

2 The written warning listed several specific examples of these failures: (1) “[r]efusing to assist with agitated patient
to maintain patient safety when asked,” (2) “[rlefusing ®isasvith transferring patient out of unit,” (3) “[r]efusing

to assist with patient care if not ‘on her side of the unit,” (4) “[rlefusing to assist own role team members with
patient care when asked,” and (5) “[r]efusing to chang@m@ucanisters, empty Foleys, assist with patient turns

when asked.”



Ms. Bispham by email that this “transitiondgj based on her sustained performance which
[would] be re-evaluated perimally over the next 6 months.Email, Ruszczyk Decl. Ex. 2.

After receiving the writte warning, Ms. Bispham met with Cherly Ficara, the Vice
President of Patient Care Sems at Hartford Hospital, tostiuss the warning, her disagreement
with it, and the other nurses’ complaints. Bekocal Rule 56(a)(1) Statement § 19; Bispham
Dep. 62:3-23. In 2012, Ms. Ficara was age 51. Def.’s Local Rule 56(a)(1) Statement | 21.

On July 30, 2012, Ms. Bispham met wigbverly Sherbondy, the Director of Human
Resources at Hartford Hospital at that tinief.’s Local Rule 56(a)(1) Statement  22. During
the meeting, Ms. Bispham discussed her disageeé with the writternwarning and the other
nurses’ complaints. Bispham Pe56:7-11. Ms. Bispham requestadopportunity to meet with
Ms. Ruszczyk, the nurses who had complainddsoRuszczyk, and Ms. Sherbondy to discuss
the written warning and the complaintsl. 66:12-15. Ms. Sherbondy later told Ms. Bispham
that she discussed this possible meeting Mish Ruszczyk, but Ms. Ruszczyk had explained
that the meeting was unnecessary because ialalhad “all the papeosk to substantiate
what was said,” so no such meeting occurigld66:20-24. In 2012, Ms. Sherbondy was age
59. Def.’s Local Rule 56(a)(1) Statement  23.

In September 2012, Ms. Bispham met withelP&raser, the Vice President of Human
Resources at Hartford Hospital, again to distheswritten warning. Def.’s Local Rule 56(a)(1)
Statement § 26. During the meeting, Mr. Fraben®d Ms. Bispham redacted copies of some
of the other nurses’ complaintshich were contained in emails to Ms. Ruszczyk. Bispham Dep.
43:16-19. In 2012, Mr. Fraser was age 56f.’B&ocal Rule 56(a)(1) Statement | 27.

Subsequently, Ms. Ruszczyk issued Blispham’s performance review for 2011 to

2012. Ruszczyk Decl. 1 18. As with the previous performance review, Ms. Ruszczyk gave Ms.



Bispham “below expectations”’trags in several categoriesd. 11 19-20. Ms. Ruszczyk also
gave Ms. Bispham an overall performancdew of “below expectations” based on the
continuing problems with Ms. Bispham'’s job performanice.ff 19-20.

D. Plaintiff's Termination

In 2012, Hartford Hospital went througlstff reduction. Nowakowsky Decl. § 13. The
hospital had a Reorganization and Staff Redud®olicy (the “Staff Redetion Policy”) that
governed the staff reduction procdss.{ 14. In relevant part, tholicy dictatedthat “[w]hen it
becomes necessary to reduce the number ofogregbistaff members within a department,” the
manager and a Human Resources Consultantasitiduct an analysis of functions performed
by the department and identify those functitrat can be reduced or eliminated.
Reorganization Policy at 2, NowakadkysDecl. Ex. 1, ECF No. 26-1.

After functions that are tbe reduced are identified “lbgle number within a cost
center,” the manager and Human Resources Mtansdevelop an implementation plan that
includes: (1) removing “[v]acant pdaigins within the identified costenter;” and (2) in the case
that “a single incumbent occupies a positioenitified for reduction,” tb manager notifies that
employee “that his/her position is being eliminated;” and (3) in the case that a position identified
for reduction has multiple incumbents, the employees that will be terminated are “identified
primarily on the basis of their past perforroann the position,” but iuch performance is
“equivalent,” than each employee’s yeafservice will also be considerett.

Under the policy for when a position identified for reduction has multiple incumbents,
any employees “at Step 2 (i.e., Formal Improveni@ocumentation/Written Warning) or higher

of the Performance Improvement Process andehvho received an overall rating of Below



Expectations on their most recent performanp@aisal will be laid offirst and will not be
eligible to be considered for another roléd’ at 2-3.

Hartford Hospital retained an indeykent third party, Huron Consulting Group
(“Huron”), to assess the different departnseat the hospital and identify the functions
performed by each department as well as whiclctions and cost centers could be reduced or
eliminated. Def.’s Local Rule 56(a)(1) Statm§ 33. Huron'’s report for the ICU indicated
that it was over-budget in the PCA role and thatPCA function needed to be reduced by 2.6
Full-Time Equivalent (“FTE”) hours. RuszczyleDl. 1 22. Maria Tackett, the Director of the
ICU, therefore instructed Ms. Ruszczyk to reduce the department’s PCA positions by 2.6 FTE
hours. Id. T 23.

On October 25, 2012, another 1.0 FTE PCA.L.who worked in the ICU gave her
resignation notice, indicatingdahshe would leave her position November 8, 2012 to attend
graduate school. Ruszczyk Decl. 1 24. Tivaieation of L.B.’s position accounted for 1.0 of
the 2.6 FTE hours that needed to be reducédsinBispham'’s department, leaving 1.6 FTE to
reduce.ld. § 25-26. Around this time, there was asoopen 24 hour per week (0.6 FTE) PCA
position in the ICU that had be@osted, but not yet filledld. § 27. This position was
eliminated, accounting for anoth@.6 of the remaining 1.6TE hours that needed to be
eliminated, leaving 1.0 FTE to reduckl.  28.

At the time of the 2012 staff reduction, MBispham was the only PCA in the ICU who
had a written warning or reached step 2hef performance improvement process, which
occurred when she receiving the written warniRyszczyk Decl. § 30. Ms. Bispham had also
been been given an overall perf@ance review rating of “below expectations” in the most recent

performance reviewsld. § 31. Thus, under the Staff Reduction Policy, Ms. Bispham was the



first person in line for the elimination of her 1.0 FTE PCA positimh. 32-33. With her
termination, the ICU reduced its PCA pass by the required 2.6 FTE hoursl.

Margaret Nowakowski, a Human Resourcesgiitant at Hartford Hospital, and Ms.
Ruszczyk met with Ms. Bispham on November 16, 2012 to inform Ms. Bispham that her
position was being eliminated. Nowakowski Decl. 11 1,18; Ruszczyk Decl. § 35. During the
meeting, Ms. Nowakowski informed Ms. Bisphamattshe would receive two weeks’ salary in
lieu of notice, as permitted under the ReducRoticy. Nowakowski Decl. { 20. In accordance
with the hospital’'s Severance Policy for enys#es affected by a reduction in force, Ms.
Nowakowski also presented Ms. Bispham with @asation agreement that would have given her
24 weeks of severance pay in exchange fofl adiease of claims, which Ms. Bispham refused
to sign. Id. 1Y 21-23.

I. STANDARD OF REVIEW

The Court will grant a motion for summarydgment if it determines that there is no
genuine dispute of material faamdid the movant is entitled to jutignt as a matter of law. Fed.
R. Civ. P. 56(c). The moving party bears thedea of showing thato genuine dispute of
material fact existsCarlton v. Mystic Transp., Inc202 F.3d 129, 133 (2d Cir. 2000). Once the
moving party has satisfied that burden, themowing party “must se€orth specific facts
demonstrating that there is a genuine issue ifaf tn order to defeathe motion for summary
judgment. Wright v. Goord 554 F.3d 255, 266 (2d Cir. 200@)ternal quotation marks
omitted).

“A dispute regarding a material fact is gemiif the evidence is such that a reasonable
jury could return a verdidor the nonmoving party.’Williams v. Utica Coll. Of Syracuse Univ.

453 F.3d 112, 116 (2d Cir. 2006) (quoti@tuart v. Am. Cyanamic Cd.58 F.3d 622, 626 (2d

10



Cir. 1998)). The substantive law governing tlhase identifies which facts are material, and
“only disputes over facts that might affeceé thutcome of the suit undthe governing law will
properly preclude the entry of summary judgmerdubolis v. Transp. Workers Union of Am.
442 F.3d 55, 59 (2d Cir. 2006) (citidgnderson v. Liberty Lobby, In@77 U.S. 242, 248
(1986)).

On summary judgment, the Court’s task is &fally limited to discerning whether there
are any genuine issues of material tadbe tried, not to deciding them@Gallo v. Prudential
Residential Servs., Ltd. P'shig? F.3d 1219, 1224 (2d Cir. 1994)hen reviewing the record
on a motion for summary judgment, the Court nfassess the record in the light most favorable
to the non-movant” and “draw all reasonaiplierences in the non-movant’s favoweinstock v.
Columbia Univ, 224 F.3d 33, 41 (2d Cir. 2000) (internal quotation marks omitted). Inferences
drawn in favor of the nonmovant must, howewe supported by evidence, and the “mere
existence of a scintilla of ewvethice in support of the [nonmovaintsition” is insufficient to
defeat summary judgmentiberty Lobby 477 U.S. at 252. “Conclusory allegations, conjecture,
and speculation” are insufficient to cregfenuine issues of material faéterzer v. Kingly Mfg.

156 F.3d 396, 400 (2d Cir. 1998) (internal quatatnarks omitted). If no reasonable jury
“could find in favor of the [nonmovant] becaube evidence to support its case is so slight,
there is no genuine issue of nrééefact,” then a grant ddummary judgment is prope6allo,
22 F.3d at 1224.

[ll.  DISCUSSION

Plaintiff's complaint bring claims under fivaunts. ECF No. 1-1. Count One alleges
that, through the entire course of eventsaurding Plaintiff's sexual harassment claims and her

termination, Defendant discriminated against Rifiion the basis of her age in violation of the
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ADEA, CFEPA, and Connecticabmmon law. Compl. at 5, EONo. 1-1. Count Two alleges
that, through the entire course of eventsaurding Plaintiff's sexual harassment claims and her
termination, Defendant discriminated against PlHiot the basis of her sex in violation of Title
VI, the CFEPA, and Connecticut common lalg. at 6. Count Three alleges that Defendant
retaliated against Plaintiff “due to her ages,ssnd complaint of harassment” in violation of
Title VII, the CFEPA, and Connecticut common lald. Count Four alleges that, by failing to
take measures to alleviate the alleged sexuatsiaent of Plaintiff, the Defendant is liable for
negligent infliction ofemotional distress under Connecticut common l&lv. Count Five

alleges that, by its conduct relating to bBthaintiff's sexual harassment claims and her
termination, the Defendant is liable for intenal infliction of enotional distress under
Connecticut common lawid. at 7.

For the reasons discussed below, the GBRANTS summary judgment in favor of
Hartford Hospital on all of Ms. Bispham'’s fedectaims. The Court ddines to exercise
supplemental jurisdiction over her remaining state law claim&&MANDS those claims to
the Connecticut Superior Court.

A. Time-Barred Claims

1. Denial of Time Off

The ADEA provides that “[n]o civil actiomay be commenced . . . under [the ADEA]
until 60 days after a charge alleging unlawful dietation has been filed” with the EEOC. 29
U.S.C. § 626(d)(1). Charges must be filedthm 300 days after thalleged unlawful practice
occurred.” 29 U.S.C. 8 626(d)(1)(B). ADEA ctzs are therefore time-barred if the underlying
alleged unlawful employment practice occurred ntbhean 300 days before the plaintiff filed a

discrimination charge with the state agency or EEG€eKassner v. 2nd Ave. Delicatessen
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Inc., 496 F.3d 229, 237-39 (2d Cir. 2007) (affirmingtdct court’s finding that ADEA claims
based on certain discrete actsuting several years before complaint was filed were time-
barred). “[Dliscrete discriminatory acts are not actionable if time-barred, even when they are
related to acts alleged in timdiled charges,” and “each discrete discriminatory act starts a new
clock for filing charges alleging that actNat'l| R.R. Passenger Corp. v. Morg&36 U.S. 101,

113 (2002) (discussing time-barred complaints in@dndf Title VII). Charges must, therefore,

be filed within the 300 day ped “after the discrete disicninatory act occurred.’ld. “A

discrete retaliatory or discriminatory amtcurred on the day that it happened” and any
“‘completed act . . . is not of a continginature,” but isinstead, discreteKassney 496 F.3d at

239 (quotingMorgan, 536 U.S. at 110).

Ms. Bispham testifies that her age discrimioatclaim is based on two incidents, in June
and August of 2011, when she was denied timéooficilitate her attenaee at a co-worker’s
funeral and the ICU department picnic, resipvety. Bispham Dep. 81:7-16. Each of these
denials is a discrete act. Ms. Bispham didfilether complaint with the CHRO and EEOC until
February 8, 2013, more than a year after eithertev@ompl. I 4. Because both of these denials
therefore occurred more than 300 days befordilgueher age discrimination complaint with the
CHRO and EEOC, Ms. Bispham’s age discriminatitaims as to those denials are time-barred.

2. Sexual Harassment Allegations

Before a plaintiff can bring a Title VII clainshe must first file a charge with the EEOC
or an equivalent “[s]tate or local agefeyithin 300 days “after the alleged unlawful
employment practice occurredi2 U.S.C. § 2000e-5(e)(19eeVega v. Hempstead Union Free
Sch. Dist, 801 F.3d 72, 78-79 (2d Cir. 2015) (“Title \rgquires that individuals aggrieved by

acts of discrimination file a chge with the EEOC within 180 or, in states like New York that
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have local administrative mechanisms for purguwliscrimination claims, 300 days after the
alleged unlawful employment practice occurred.”) (internal quotation marks omitted). Plaintiffs
may allege that a series of discrete acts xfi@deharassment create a “hostile environment” that
is a “continuing violation” of Title VII. Rutkowski v. Sears Roebuck Cog1.0 F.3d 355 (2d
Cir. 2000) (unpublished opinion). A “continuing violation may be found where . . . specific and
related instances of discrimination are permitted by the employer to continue unremedied for so
long as to amount to a discrimatory policy or practice.ld. When there is a continuing
violation, “the plaintiff is entitld to bring suit challenging atlonduct that was a part of that
violation, even conduct that occudreutside the limitations period.fd.

The evidence in the record pertaining\te. Bispham'’s allegations that Mr. King
sexually harassed her at wagtablishes only the followinglexant details: (1) that Ms.
Bispham reported these allegations to Ms.ZRmgk on one occasion in July 2010; (2) that Ms.
Ruszczyk found that Ms. Bispham’s report did piadvide details, withess names, or anything
else to support the allegations; (3) that MspBiam attended several subsequent meetings with
Ms. Ruszczyk and Mr. Bell to discuss the altemss; (4) that Ms. Ruszczyk investigated Ms.
Bispham’s claims and found that no other ICaffsnember had evealleged that Mr. King
sexually harassed them and that no other ICU stafhber could substantiate the allegations; (5)
that Ms. Ruszczyk and Mr. Bell concluded ttia allegations were baseless; (6) that Ms.
Ruszczyk and Mr. Bell nonetheless suggegtat Mr. King apologizéo Ms. Bispham for
anything that he might have done to makefbel uncomfortable in order the resolve the
situation; and (7) that betwedime period when Ms. Bispham made the allegations in July 2010
and when Mr. King retired in May 2011, nadthMs. Bispham nor anyone else made any

additional sexual harassmenngalaints against him.
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Ms. Bispham alleges that Mr. King contirdl®® harass her, witharious incidents
occurring between July 2010 and April 2011, b sttes no evidence the record to support
any of these additional allegations. Pl.’s Br4&, ECF No. 30. Even if she had provided and
cited to evidence sufficient to support thebegations, Ms. Bispham did not file her age
discrimination complaint with the CHRO a&®EOC until February 8, 2013, more than a full
year after Mr. King’s retirement on May 27, 201hus, hostile work environment or other Title
VII claims based solely on Mr. King’s allegd&arassment of Ms. Bispham are time-barred.

B. ADEA Claim Based onPlaintiff's Termination

Under the ADEA, it is “unlawful for an eptoyer ... to discharge any individual . . .
because of such individual's age.” 29 U.$623(a). The ADEA protects individuals “who are
at least 40 years of age.” 29 U.S.C. 8§ 631A)EA disparate treatment claims are analyzed
under the framework outlined McDonnell Douglas Corp. v. GregaAll U.S. 792 (1973), as
modified byGross v. FBL Financial Services, In&57 U.S. 167 (2009)SeeDelaney v. Bank of
Am. Corp, 766 F.3d 163, 167-68 (2d Cir. 2014) (explamthe Second Circuit’s standard);
Gorzynski v. JetBlue Airways Corp96 F.3d 93, 105-07 (2d Cir. 2010) (same). Under the
McDonnell Douglagramework, a plaintiff “bears the initiaurden of establishing a prima facie
case for discrimination.'Gorzynski 596 F.3d at 106 (internal qation marks omitted). To
establish a prima facie case of age discriminatiguaiatiff must show thashe was “(1) that she
was within the protected age group, (2) e was qualified for ghposition, (3) that she
experienced adverse employment action, and @&)stich action occurred under circumstances
giving rise to an infenece of discrimination.”ld. at 107 (quotingCarlton v. Mystic Transp.,

Inc., 202 F.3d 129, 134 (2d Cir. 2000)). The plairgiffurden at this stage is “minimal.”

Carlton, 202 F.3d at 134.
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Once a plaintiff has made out her prima facie case, the defendant must “articulate some
legitimate, nondiscriminatomeason for its action.’Delaney 766 F.3d at 168 (internal quotation
marks omitted). If the defendant does so, the plaintiff “can no longer rely on [her] prima facie
case, but must prove that the employer’s preflaeason was a pretext for discriminatiotd”
(internal quotation marks omitted). @ross the Supreme Court estadbled that “a plaintiff
bringing a disparate treatmest&im pursuant to the ADEA muptove, by a preponderance of
the evidence, that age was the ‘but for’ caafsthe challenged advergmployment action,”

“not just a contributingpr motivating factor.” Gorzynski 596 F.3d at 106quotingGross 557

U.S. at 180). To find pretext at the summary judgtrstage, the Court should look at the record
and determine “whether [plaintiff] has raissafficient evidence upon vidh a reasonable jury
could conclude by a preponderance of theawe that her age was a ‘but for’ cause of
[defendant’s] decision to fire [him].1d. at 107. In other words, the record must allow a
reasonable jury to conclude that “the adeeemployment action would not have occurred
without” plaintiff's age. Delaney 766 F.3d at 168-69 (internal quotation marks omitted).

The parties dispute whether Ms. Bispham iceke out the final prong of her prima facie
case by showing that her terminatioccurred under circumstancesigg rise to an inference of
age discrimination. Def.’s Br. at 11, ECF No. ZBefendant correctly argues that it is
undisputed that Ms. Bispham has not bespiaced by anyone, much less a younger employee,
and that there is no statistical evident@ge discrimination in the recortd. Ms. Bispham
points only to the fact that, being aged 52 as efddte this suit was filed, she was the “oldest or
among the oldest of the PCAs” when she wasiteatad. Compl. {1 6. There is no evidence,

however, of the ages of her R€olleagues in the ICU.
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Although the Court agrees that there is rfeeoevidence in the record to support an
inference of age discriminationdides Ms. Bispham’s age and the fact that she was terminated,
her burden to make out a prima facie case is a “minimal” @alton, 202 F.3d at 134. As a
result, the Court assumes, without deciding, kst Bispham has made out her prima facie case
of disparate treatment under the ADEA.

Defendant argues that Ms. Bispham’s position was eliminated in accordance with its
neutral policy governing hospital-wide layoffsreductions in force. Where, as here, an
employer terminated a plaintiff as part of aqgany-wide reduction in force on the basis of
documentation of the plaintiff's poor job penfeance, the employer’s ken to “articulate a
legitimate nondiscriminatory reason” for the termination is satisfizelaney 766 F.3d at 168
(agreeing that evidence of defendant’s compaide reduction in force in combination with
evidence of plaintiff's poor job performance wasdficient). The recordhows that Defendant
terminated Ms. Bispham’s position as part tiospital-wide staff reduction and that Defendant
followed its Staff Reduction Policy and used Bsspham’s July 2012 written warning and her
overall performance rating of “below expeatas” for the 2011 though 2012 period as a basis
for eliminating Ms. Bispham’s position. Defeartt has therefore esisshed a legitimate,
nondiscriminatory reason for Ms. Bispham’s termination, and she must show that her age was a
“but for” cause of her termination in ordier her ADEA claim to survive summary judgment.

There is no evidence in the reddhat is sufficient to support a reasonable finding that
Ms. Bispham’s age was a “but for” cause of tegmination. “Without a nexus between her age
and termination, [plaintiff's] evidence canrgirmount the requisite ‘but for’ hurdleRubinow
v. Boehringer Ingelheim Pharm., Ind96 F. App'x 117, 119 (2d Cir. 2012) (summary order).

She points to nothing but the fabat she was terminated and her age as a basis for her claim.
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There is no evidence of any other employeddatford Hospital ever making any disparaging
comments regarding her age or that she waaceglby a younger employee. There is also no
evidence of the ages of her colleagues andethes, no basis for analyzing whether she was
treated differently from younger colleagues.

While Ms. Bispham disputes the truth oétbther nurses’ complaints that led Ms.
Ruszczyk to issue her the J@@12 written warning and give han overall performance rating
of “below expectations,” she does not point to any evidence to support her disagreement with
these criticisms. In any event, “an employab&greement with [hegmployer’s evaluation of
[her] performance is insufficient to establish discriminatory inteRicks v. Conde Nast
Publications, InG.6 Fed.Appx. 74, 78 (2d Cir. 2001) (sunmmnarder) (finding that defendant’s
termination of plaintiff for inadequate perfoance was well supportedtime record despite
plaintiff's disagreement).

Furthermore, all of the Hartford Hospitiployees involved with her evaluations and
termination are older than 40 and viitlthe class protected by the ADEA‘An inference
against age discrimination can é&awn ‘where the person whorgiaipated in the allegedly
adverse decision is also a member of the same protected cldsKihstry v. Sheriden Woods
Health Care Ctr., Ing.No. 13CV200 AWT, 2015 WL 100484at *7 (D. Conn. Mar. 6, 2015)
(quotingDrummond v. IPC Intern., Inc400 F.Supp.2d 521, 532 (E.D.N.Y. 2005)).

The Court concludes that no jury could @aably find that Ms. Bispham can establish
that age was a “but for” cause of her terrtioraby a preponderance of the evidence. Summary

judgment is therefore granted in favorizéfendant on Ms. Bpham’s ADEA claim.

31n 2012, the year when Defendavds issued the written warning and terated, Ms. Ruszczyk was 45, Ms.Ficara
was 51, Ms. Sherbondy was 59, and Mr. Fraser was 56.
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C. Title VII Claims Based on Plaintiff's Termination

Ms. Bispham’s complaint does not clearly artte whether her Title VII claims include
a disparate treatment claim based on heritertion in addition to a retaliation claimWhile
Ms. Bispham'’s brief alleges that Hartford Hoapitreated [her] differently and less favorably”
than a male employee, this claim refers only téeDdant’s treatment of hén the context of its
investigation of her sexual hasment allegations. Pl.’s Br. BH3. As explained above, any
claim of disparate treatment based on Ms. Basp's sexual harassment complaints and the
subsequent investigation are time-barred. Nwless, in an abundaa of caution, the Court
will construe Ms. Bispham’s complaint as bringing both Title VII disparate treatment and
retaliation claims, though the Céwonsiders only events thate not time-barred when
analyzing Ms. Bispham’s giparate treatment claim.

1. Title VII Retaliation

Title VII prohibits an employer from disieninating “against any of his employees...
because [the employee] has opposed any pranacke an unlawful employment practice by this
subchapter.” 42 U.S.C. § 2000e-3(a). Retalmtiaims under Title VII are analyzed under the
McDonnell Douglagramework. To make out a prima facie case for a retaliation claim, a
plaintiff must show “(1) particigtion in a protected activity; (2hat the defendant knew of the
protected activity; (3) an adsse employment action; and (@)ausal connection between the
protected activity and the adverse employment actiittfejohn v. City of New York’95 F.3d

297, 316 (2d Cir. 2015) (quotiridicks v. Baines593 F.3d 159, 164 (2d Cir. 2010)).

4 Defendant’s brief notes that, during her deposition, Msptam testified that “I don’t think sex had anything to
do with [my termination],” suggesting that her Title VII claim is solely based on the investigation of her sexual
harassment allegation, but this page of the deposition was not filed with the record. Def.’s Br. at 17

19



Once the plaintiff meets this burden, théethelant must “articulate a legitimate, non-
retaliatory reason for thelgerse employment actionMicks 593 F.3d at 164The burden then
“shifts back to [plaintiff] to demonstrate thidie proffered reason isgiext for retaliation and
that, more generally, [plaintiffs’] protected adiwvas a but-for cause of the alleged adverse
action by the employer3anderson v. N.Y. State Elec. & Gas Cdsp0 Fed.Appx. 88, 93-94
(2d Cir. 2014) (summary order) (internal quotation marks omitssd);Univ. of Tex. Sw. Med.
Ctr. v. Nassarl33 S. Ct. 2517, 2533 (2013) (Title Vdtaliation claims “must be proved
according to traditional principles of but-for causation”).

In determining whether the plaintiff halsavn a causal connection between an adverse
employment action and a protettactivity under Title VII as pauf her prima facie case, the
“relevant inquiry . . . must focus on the retaba [plaintiff] suffered for complaining about the
harassment, not on the initial hesanent itself” and “[plaintiffimust show that the defendants
took an adverse employment action againsirhezsponseo her complaints.”Schiano v.

Quiality Payroll Sys., In¢445 F.3d 597, 609 (2d Cir. 2006) (emphasis added). To show a causal
connection between the protectattivity and the alleged retal@ay action, “[tjhe temporal

proximity of events may give rise to an infereraf retaliation for th@urposes of establishing a
prima facie case of retaliatiamder Title VII, but without moresuch temporal proximity is
insufficient to satisfy [plaintiff's] burden.’El Sayed v. Hilton Hotels Cor627 F.3d 931, 933

(2d Cir. 2010) (per curiam). “[Clasesatraccept mere temporal proximity between an

employer’s knowledge of protected activity and an adverse employment action as sufficient
evidence of causality to esten a prima face case uniformly hold that the temporal proximity
must be ‘very close,” such that “[a]ctiorkén . . . 20 months later suggests, by itself, no

causality at all.”Clark Cty. Sch. Dist. v. Breedebs32 U.S. 268, 273-74 (2001). Accordingly,
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the Second Circuit has found that a gap of “sgvwaonths” between a protected activity and an
adverse employment action “is insufficient tgpart the necessary causal connection” for a
prima facie case of retaliatiotdarrison v. U.S. Postal Sepv450 F. App'x 38, 41 (2d Cir. 2011)
(summary order).

The parties dispute whether Ms. Bispham iweke out the fourth element of a prima
facie case and demonstrate a causal connectiore®e her sexual harassment complaint and her
termination. Defendant does not dispute that Bispham’s sexual harassment complaint to Ms.
Ruszczyk was a protected activity under Titlé, Végardless of whether the alleged sexual
harassment actually occurr&@ee Kotcher v. Rosa & 3uan Appliance Ctr., InG.957 F.2d 59,

65 (2d Cir. 1992) (explaining that internal seidua@rassment complainseaa “protected activity
within the policies of Title VII”);see also Galdieri-Ambrosini v. Nat'| Realty & Dev. Cod®6
F.3d 276, 292 (2d Cir. 1998) (“[T]he plaintiff neadt establish that the conduct she opposed
was actually a violation of Titl&ll, but only that she possessed a good faith, reasonable belief
that the underlying employmeptactice was unlawful under thstatute.” (internal quotation
marks omitted)).

Ms. Bispham’s sexual harassment claim hadtermination, however, do not have the
temporal proximity required to support an irgfece that there is a causal connection between
them. The evidence in the record establisimdg that Ms. Bispham once alleged that Mr. King
had sexually harassed her in July 2010. Accorthrtge record, she made no further complaints
after July 2010, despite her ajion that she continued to make complaints until April 2011.
SeeVt. Teddy Bear373 F.3d at 244 (explaining that onmsunary judgment, courts “must be
satisfied that the citation ®vidence in the record suppotite assertion”). Ms. Bispham

received warnings regarding Heb performance in February addly 2012 and then, as part of
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a hospital-wide reduction in force, she wasfrem of her terminatn in November 2012, more
than two years after Ms. Bispham’s July 2010 clanmp. Because even a 20 month gap between
the protected activity and thelaerse employment action is ttmng to find a causal relationship,
Clark Cty, 532 U.S. at 273-74, Ms. Bispham cannot shioat a causal relationship exists and
has failed to make owat prima facie case.
2. Title VII Disparate Treatment

Title VII disparate treatment claims are aizald under the burden-shifting analysis set
forth in McDonnell Douglas Under this framework, a plaintifiiust first establish a prima facie
case of intentional diserniination by showing that “(1) [she] member of a protected class; (2)
[she] was qualified for the position [she] held) [§he] suffered an adverse employment action;
and (4) the adverse action took place undeunistances giving rise to an inference of
discrimination.” Reynolds v. Barret685 F.3d 193, 202 (2d Cir. 2012) (internal quotation marks
omitted). The plaintiff's burden to establish a prima facie case is “not onerd(edsh v. New
York City Hous. Auth828 F.3d 70, 75 (2d Cir. 2016).

Once the plaintiff makes out her prima facies;dthe burden shifts to the employer to
come forward with a legitimate, nondiscriminatoeason for the adverse employment action.”
Reynolds685 F.3d at 202If the employer makes that shiong, the plaintiff must then show,

with “admissible evidence,” “circumstances thatuld be sufficient to permit a rational finder of
fact to infer that the defendanémployment decision was more Ilik¢han not based in whole or
in part on discrimination."Walsh 828 F.3d at 75 (discussing standard for sex discrimination
claims under Title VIl and New York state law).

Ms. Bispham is unable to make out the tbuyrong of her prima facie case of sex

discrimination because she cannot show thawss terminated “under circumstances giving
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rise to an inference of discriminationReynolds685 F.3d at 202. Although a plaintiff's burden
at this stage is “minimal YWalsh 828 F.3d at 75, she must still point to some kind of evidence
that would support an inferenoédiscrimination, such assaupervisor’s invidious comments
about those in plaintiff's protected class, saspus circumstances leading up to the adverse
employment action, plaintiff's replacement by some outside the protected class, or evidence
that a similarly situated man was treated differenBgeSassaman v. Gamachg66 F.3d 307,
312 (2d Cir. 2009) (stating thahvidious comments about othersthe employee’s protected
group” or “the sequence of events leading ®plaintiff's dischargetan support inference of
discrimination);Zimmermann v. Associates First Capital Cob1 F.3d 376, 381 (2d Cir.
2001) (explaining that replacement of plainb{f someone outside the protected class is
sufficient for a prima facie case&humway v. United Parcel Serv., Intl8 F.3d 60, 63 (2d Cir.
1997) (“This last element of@ima facie case may be proviey showing that a man similarly
situated was treated differently.”). While tiBsnot an exhaustive list of the types of evidence
that could support an inference of discriminatiorg clear that some evidence supporting an
inference of discrimination is necessary dgplaintiff to make out a prima facie case.

There is no evidence in the record that wicallow a rational jury to find that Ms.
Bispham was terminated under circumstances gingegto an inferencef sex discrimination.
The only evidence in the record that is potentiedhgvant to disparate treatment based on sex is:
(1) that Ms. Bispham is a woman; (2) tha¢ stas terminated; and (3) that she once made a
sexual harassment complaint in July 20&Bich her manager and HR concluded was
unsubstantiated after an investigation, more thamyears before her termination in November
2012, which, as discussed above, is too long aaeah gap to support an inference that the

complaint was causally related to the terminatiGtark Cty, 532 U.S. at 273-74. Based on the
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record, Ms. Bispham was not replaced by anyafter her termination, much less a male
employee. Mr. King was the only male PCA wiegularly worked the night shift in the ICU
during Ms. Bispham’s employmeint that department. Def.’s Rule 56(a)(1) Statement { 54.
This supports an inference that Ms. Bisphaother PCA colleagues in the ICU were women,
and because she was the only ICU PCA involuntanityiteated as part of the reduction in force,
it follows that at least some of the ICU PCresnaining after the redtion in force are women.
Thus, no reasonable jury could find that Mss@iam can make out her prima facie case of
disparate treatment based on race. Summary jutlgmtherefore granted in favor of Hartford
Hospital as to Ms. Bispham’s Title VIl disparate treatment claim.

D. StateLaw Claims

Ms. Bispham also brings claims under Conmettstate law, including multiple age and
sex discrimination claims under the CFEPA iniidd to negligent supersion and intentional
infliction of emotional distress claims undeor@ecticut common law. As explained above, the
Court grants summary judgment in favor ofrtiflard Hospital on all of Ms. Bispham'’s federal
claims. The Court declines to exercise sapmntal jurisdiction overer state law claimsSee
28 U.S.C. § 1367(c) (“The district courts magctine to exercise supplemental jurisdiction over
aclaim...if...(3)the district courthdismissed all claims over which it has original
jurisdiction.”); Kolari v. New York—Presbyterian Hosg55 F.3d 118, 122 (2d Cir.2006) (“[I]n
the usual case in which all fedefaw claims are eliminated befongal, the balance of factors . .
. will point toward declining to exercise juristian over the remaining state-law claims.”). The

Court therefore remands the remainingrato the Connecticut Superior Court.
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IV.  CONCLUSION

For all of the foregoing reasons, Defent#aMotion for Summary Judgment is
GRANTED as to all of Plaintiff's claims under fedg law. The Court €clines to exercise
supplemental jurisdiction over the remaining state law claimsR&EMANDS those claims to
the Connecticut Superior Court. The Clerkiiected to enter judgment for the Defendants
accordingly and close this case.

SO ORDERED at Bridgeport, Connecticthis 23rd day of September, 2016.

/s/ Victor A. Bolden

Victor A. Bolden
UnitedState<District Judge

25



