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UNITED STATES DISTRICT COURT
DISTRICT OF CONNECTICUT

MICHAEL CASTILLO,
Plaintiff,

V. No. 3:14-cv-1166 (VAB)

J. HOGAN,et al,
Defendants.

RULING ON DEFENDANTS’ MOTION FOR SUMMARY JUDGMENT
Michael Castillo (“Plaintiff”), currently icarcerated at CorrigalRadgowski Correctional
Institution, in UncasvilleConnecticut, and proceedipgo se has sued various individual
employees of the Connecticut DepartmentCofrection for denying him appropriate medical
treatment under the Eighth Angment and retaliation under théth Amendment to the U.S.
Constitution.
Defendants now move for summary judgment.

For the following reasons, the motionGRANTED in part andDENIED in part.
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FACTUAL AND PROCEDUR AL BACKGROUND

A Factual Allegations'

On January 31, 2011, Mr. Castillo submitted a regteereceive medical treatment. Pl.’s
L.R. 56(a)2 Stmt., § 12, ECF No. 54; Mem. Opplat. Summ. J., Ex. E, ECF No. 53 at 96. He
complained that his nose had been congdsteitiree weeks and he was having trouble
breathing. Mem. Opp’n Mot. Summ. J., Ex. E, B 53, at 96. Mr. Castillo stated that he
thought that he might kra a nasal infectiorld. On February 3, 2011, a nurse examined Mr.
Castillo and referred Mr. Castillo to see a phisidor further evaluabin. Defs.’ L.R. 56(a)1
Stmt., 1 8, ECF No. 48-2.

On February 11, 2011, Mr. Castillo comptetand submitted a Health Services Review
request regarding diagnosisanfd treatment for his nasal cosgjen and symptoms associated
with that conditionld., Attach. 3 at 6—7, ECF No. 48-6. Inlig noted that the decongestant and
allergy tablets that the nurses had gite him had not relieved his symptorit.at 7.

On February 14, 2011, in response to Mr. a&icomplaint that he had not been seen
by the medical department for almost two wedkeutenant Bernaralsked a nurse in the
medical department whether Mr. Cdstilvas scheduled to see a physicidn. Attach. 1 at 62,
ECF No. 47; Pl’s L.R. 56(a)2 Stmt., 11 10-EZF No. 54. A nurse informed Lieutenant

Bernard that Mr. Castillo had been examibgdhe nursing staff and was on the list to see a

! The following facts, taken from Defendantsical Rule 56(a)1 Statement, ECF No. 48-2;
Attachments in support of the Defendant’s LUdRale 56(a)1 Statement, ECF Nos. 48-4 through
48-7 & ECF No. 47; Mr. Castillo’s Local Ruls6(a)2 Statement, ECF No. 54; Exhibits in
support of Mr. Castillo’s Memorandum in Oggtbon to the Motion fo Summary Judgment
Statement, ECF No. 53; Mr. Castillo’s AffidavVECF No. 53-1; and his sworn Second Amended
Complaint, ECF No. 35, are undisputed unlessratise noted. Additionaldcts are discussed in
the analysis where relevant.
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physician on February 17, 201dl., Attach. 1 at 62, ECF No. 47; Pl.’s L.R. 56(a)2 Stmt., { 13,
ECF No. 54.

On February 15, 2011, Nurse/Medical Grieva@oerdinator Vickie Garcia received Mr.
Castillo’s Health Services Reaw request dated February 11, 20#1,. Attach. 1 at 62, ECF No.
47; Attach. 3 at 6—7, ECF No. 48-6. She noted MratCastillo was on the list to be seen by a
physician on February 17, 201d., Attach. 1 at 62, ECF No. 47. MCastillo did not go to his
medical appointment on February 17, 2041, Attach. 1 at 62, ECF® 47; Pl.’s L.R. 56(a)2
Stmt., § 13, ECF No. 54. Medical staff re-siled Mr. Castillo’s appointment to see a
physician. Defs.” L.R. 56(4)Stmt., § 12, ECF No. 48-2.

The same day as the originally scheduled appointment, prison officials placed Mr.
Castillo in the restrictive housingnit due to an investigation ingang activity at Cheshire. Pl.’s
L.R. 56(a)2 Stmt., 1 15, ECF No. 54; Pl.’s Afi.16, ECF No. 53-1; Defs.’ L.R. 56(a)1 Stmt.,
Attach. 1 at 60—-61, ECF No. 47. On Febru2dy 2011, Officers Hogan and Johnson and
Lieutenant Smith questioned Mr. Castillo mnnection with the investigation. Pl.’s Aff., 24,
ECF No. 53-1. Mr. Castillo refused to answey gaestions or cooperate with the investigation.
Id. During his week-long confinement in thestigctive housing unit as well as during the
interrogation, Mr. Castillo informe@®fficers Hogan and JohnsondaLieutenant Smith that Mr.
Castillo was ill and in need medical treatment, but they allegedly refused to arrange for
treatmentld., 1 17, 24-25. Prison officials released Mr. Castillo from the restrictive housing
unit on February 24, 2011. Defs.’ L.R. 56(&tmt., Attach. 2 at 6, ECF No. 48-5.

On March 7, 2011, Dr. Ruiz examined Mr. Céatih response to hisomplaints of sinus

congestion, nasal discharge, and a bad smelkindse. Defs.’ L.R. 56(a)1 Stmt. I 13, ECF No.



48-2; Attach. 1 at 62, ECF No. 47; Attach 3 aECF No. 48-6. Dr. Ruiz net that Mr. Castillo
had been treated for a nasal fraetun 2002 at Hartford Hospitdl., Attach. 1 at 62, ECF No.
47. Dr. Ruiz ordered that Mr. Cdki undergo x-rays of his sinusasd indicated that he would
follow-up with Mr. Castillo.ld., Attach. 1 at 62, ECF No. 4Attach. 3 at 7, ECF No. 48-6.

On April 11, 2011, Dr. Ruiz noted that the xsaf Mr. Castillo’ssinuses were negative
and showed no air fluid levels. Dr. Ruiz presedta nasal spray to be used twice a day for
ninety days, medication for pain to be usednimety days, and referred Mr. Castillo for lab
work. Id., Attach. 1 at 59, ECF No. 47.

On May 5, 2011, a nurse examined Mrstlb for an injury to his jawld. On June 3,
2011, a nurse examined Mr. Castillo daénis complaints of hives on his bodg. at 58. The
nurse prescribed Benadrylti@at Mr. Castillo’s symptomsd.

On July 3, 2011, Dr. Ruiz examined Mr.sfilo due to his complaints of sinus
congestionld., Ex. D, ECF No. 53 at 91. Dr. Ruiz obsatveasal discharge and that Mr. Castillo
moved air well through his nosiel. He referred Mr. Castillo for sus x-rays to determine the
existence of air fluid levels iMr. Castillo’s nasal passagéd. He noted that, if air fluid levels
were present, he woufafescribe an antibiotiéd. He recommended that Mr. Castillo return to
be seen by a physician in a wekk.

On May 14, 2012, in response to Mr. Cassllmmate request, Nurse Boiano examined
Mr. Castillo due to his complaints ofsal congestiomd nasal dischargéd., Attach. 3 at 3,
ECF No. 48-6. Nurse Boiano notd#tht Mr. Castillo had requesd that a physician renew his
prescription for nasal sprald., Attach. 1 at 57, ECF No. 47. e Boiano distributed allergy

tablets to Mr. Castillo, placedrion a list to see a phggan and left a note for Dr. Ruiz to



renew the prescription for nasal sprhi,.

On May 15, 2012, a nurse examined Mr. Castilleesponse to his claim that he was
experiencing an allergic reaction to medicatioin The nurse concluded that Mr. Castillo had
not suffered from an allergic reactidd. at 56-57. The nurse noted a bruise on the back of one
of Mr. Castillo’s thighs and adsed Mr. Castillo to contact the dieal department if the bruise
did not resolveld. On May 17, 2012, Dr. Ruiz renewecktprescription for nasal spray for
ninety days. Mem. Opp’n Mot. Summ. J., Ex. D, ECF No. 53, at 78. At the end of May 2012, Dr.
Ruiz prescribed Claritin tMr. Castillo for ninety daydd. at 82.

On June 6, 2012, Mr. Castillo submitted a e&lervices Review request regarding the
diagnosis of and treatment for his nasal conditidn.Ex. B, ECF No. 53 at 54-55. He stated that
a nurse had examined him on May 14, 2012, haghdised him as suffering from allergies and
had put him on the list to see a physiciaghMr. Castillo indicated thate was filing a grievance
because it had been almost three weekishee had not been examined by a physidriMr.
Castillo indicated that he was experiencingalalischarge, headachasd congestion in his
ears. He sought treatment fromesar, nose, and throat docttaf.

In response to the Health Services Review request, Medical Grievance Coordinator
Sheryl Estrom met with Mr. Castillo on June 21, 2Qd@i2She explained the difference between
allergies and a sinus infection and noted #h&t would refer Mr. Cafib to a physician for
diagnosis and treatmeihdl.

On July 19, 2012, Dr. O’Halloran examined Mr. Castiltb.Mr. Castillo stated that he
had experienced a foul smell and taste in hosiimand thick sinus discharge for more than a

year and that antihistamines haly resulted in drier secretiorig. The results of Mr. Castillo’s



sinus x-rays were not availabld. Dr. O’Halloran prescribed an anti-biotic to be taken for
fourteen days to treat MEastillo’s sinus symptomsd. The anti-biotic alleviated Mr. Castillo’s
sinus congestion and associated symptoms. Pl.’s Aff., § 34, ECF No. 53-1.

B. Procedural Background

Mr. Castillo filed a Complaint with thi€ourt under 42 U.S.C. § 1983, asserting multiple
claims against forty-nine employeesthe Department of CorrectioBeeCompl., ECF No. 1.

On March 9, 2015, Mr. Castillidled an Amended Complaint, naming Correctional Officers J.
Hogan, Johnson, John Doe 1 and John Doe 2, Lieutenants Smith, John Doe 1 and John Doe 2,
Warden Jon Brighthaupt, Deputy Warden Powidtsses Vickie Garcia, Jane Doe 1, Jane Doe 2
and Jane Doe 3, Nursing Supervisor C. Duyritedical Supervisor B. Stewart, Medical

Grievance Coordinator Sheryl Estrom, Dr. RicaRioz and Health Sereés Administrator S.

Brown as defendantSeeAm. Compl., ECF No. 10.

On April 30, 2015, under 28 U.S.C. 8§ 1915A(b)¢he Court dismissed all claims against
Brighthaupt and Powers and concluded thatEighth Amendment claims of deliberate
indifference to medical needs and the statediaivns of negligence/alpractice would proceed
against all other defendants ahd Fifth Amendment retaliain claim would proceed against
defendants Smith, Hogan and Johnseelnitial Review Order, ECF No. 11. On February 22,
2016, the Court granted Defendants’ motion to dismass to all state-law claims and denied the
motion as to the federal clainfSseeRuling, ECF No. 27.

On May 31, 2016, Mr. Castillo filed a Second @mded Complaint to re-assert his claims
against defendants Correctional Officers Hogad Johnson, Lieutenant Smith, Dr. Ruiz,

Nursing Supervisor Durato, Medical SupeoriStewart, Medicarievance Coordinator



Estrom, Health Services Admstrator Brown and Nurse/Medical Grievance Coordinator
Garcig and to identify the Doe defendants asrr€ctional Officer Mack, Correctional Officer
Bartley, Correctional Officer Waterford, LieutariadGuzman, Lieutenant John Bernard, Captain
Bouffard, Nurse Pauline Husband and Nurse Kathy Sara&eeSecond Am. Compl., ECF No.
35. The Second Amended Complasithe operative complaint.

Defendants now move for summary judgment.

[I.  STANDARD OF REVIEW

In a motion for summary judgment, the burdeon the moving partio establish that
there are no genuine issugfamaterial fact in dispute andathit is “entitled to judgment as a
matter of law.” Fed. R. Civ. P. 56(a). A fact isdtarial” if it “might affect the outcome of the
suit under the governing law,” and“genuine” if “a reasonable jurgould return a verdict for
the nonmoving party” based onAnderson v. Liberty Lobby, Inet77 U.S. 242, 248 (1986).

When a motion for summary judgment igoported by documentary evidence and sworn
affidavits and “demonstrates the absencegérauine issue of material fact,” the nonmoving
party must do more than vaguelysad the existence of some uasiied disputed material facts
or “rely on conclusory allegatior® unsubstantiated speculatioRdbinson v. Concentra
Health Servs., In¢781 F.3d 42, 44 (2d Cir. 2015) (¢itn omitted). Thus, the party opposing
the motion for summary judgment “must come fard/with specific evidnce demonstrating the

existence of a genuine dispute of material fddt.”

2 In the Second Amended Complaint, Mr. Castiéters to defendant Vickie Garcia as both a
nurse and a medical grievance coordinggeeSecond Am. Compl., ECF No. 35 at {1 6; at 7
19.
3 Consistent with Local Rule 56(Blpefendants duly filed a “Notice #ro SeLitigant Opposing
Motion for Summary Judgment.”
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In reviewing the record, the court must “constthe evidence in the light most favorable
to the non-moving party and to draw i@hsonable inferences in its favaGary Friedrich
Enters., L.L.C. v. Marvel Characters, In€16 F.3d 302, 312 (2d Cir. 2013) (citation omitted). If
there is any evidence in the record from whaateasonable factual inference could be drawn in
favor of the opposing party on the issue onclvlsummary judgment is sought, however,
summary judgment is impropedee Security Ins. Co. of Hartford v. Old Dominion Freight Line
Inc., 391 F.3d 77, 83 (2d Cir. 2004).

Where one party is proceedipgp se the court reads thwo separty’s papers liberally
and interprets them “to raise the sigest arguments that they suggewtilley v. Kirkpatrick
801 F.3d 51, 62 (2d Cir. 2015) (internal quotatioarks and citation omitted). Despite this
liberal interpretation, however,d[nsupported allegations do not deea material issue of fact”
and cannot overcome a properly sofied motion or summary judgmeh¥einstock v. Columbia
Univ., 224 F.3d 33, 41 (2d Cir. 2000).

lll.  DISCUSSION

Defendants assert three arguments in sugbdheir motion. Theyontend that: (1) the
retaliation claim and the medidaéatment claim are barred byetktatute of limitations; (2) the
medical treatment and retaliation claims areextitausted; and (3) they were not deliberately
indifferent to Mr. Castillts serious medical need.

A. Exhaustion of Administrative Remedies

Defendants argue that Mr. Castillo failedpi@perly exhaust his administrative remedies
as to the retaliation claim becausefiled a grievance more thénirty days after the alleged

retaliatory conduct occurred. Mr. Gills argues that Defendants ivad their claim that he did



not properly exhaust his adminidive remedies. The Court agrees.

The Prison Litigation Reform Act (“PLRA”), 48.S.C. § 1997e(a), requires an inmate to
exhaust all “administrative remedies as are agltabefore bringing an “awn . . . with respect
to prison conditions.” The Supreme Court held th&t provision requires an inmate to exhaust
administrative remedies before filingyatype of action in federal coudee Porter v. Nussle
534 U.S. 516, 532 (2002), regardless of whetheirtmate may obtain the specific relief he
desires through the adnistrative processSee Booth v. Churngs32 U.S. 731, 741 (2001).

Furthermore, the PLRA requires “propa&haustion” which includes complying with all
“procedural rules,” including filing deadlinegs defined by the particular prison grievance
systemWoodford v. Ngo548 U.S. 81, 90-91 (2006). Thus, “untimely or otherwise procedurally
defective attempts to secure administratemmedies do not satisfy the PLRA’s exhaustion
requirements.Ruggiero v. County of Orangé67 F.3d 170, 176 (2d Cir. 2006) (quoting
Woodford 548 U.S. at 83—-84).

InRoss v. Blake  U.S.  ,136 S. Ct. 1850 (2016), the Supreme Court rejected the
judicially created special exceptionstbe exhaustion requirement of the PLR3ee idat 1362
(“Courts may not engraft an unwritten &pal circumstances’ exception onto the PLRA’s
exhaustion requirement.”). The Court concldidieat the PLRA includes a single “textual
exception”—that an inmate must onlyhaust remedies that are “availablil”at 1858. Thus,
aside from the availability of remediesagrisoner, there are “no limits on an inmate’s
obligation to exhaust—irrespectieé any ‘special circumstancesld. at 1856. The Supreme
Court described three scenarios in which adsiriative procedures are officially adopted by a

prison facility but are not capable of use toabtelief for the conduct complained about, and



therefore are unavailablil. at 1859. First, an administrativemedy may be unavailable when
“it operates as a simple dead end—uwith offiagrable or consistently unwilling to provide any
relief to aggrieved inmatesld. Second, “an administrative schemeht be so opaque that it
becomes, practically speaking, incapable of e&ause an “ordinary prisoner can[not] discern
or navigate it” or “make sense of what it demantts$.(citations omitted). Third, an
administrative remedy may be unavailable “wipeison administrators thwart inmates from
taking advantage of a grievance prodbssugh machination, misrepresentation, or
intimidation.” Id. at 1860.

Failure to exhaust administrative remediesler 42 U.S.C. § 1997e(a) is an affirmative
defenseSee Jones v. Back49 U.S. 199, 215 (2007). Thus, Defendants have the burden to
prove that Mr. Castillo lenot exhausted his claimigr to filing this action.See Johnson v.
Mata, 460 Fed. App’'x 11, 15 (2d Cir. 2012) (“The dadeants have the burden of showing that
there is no genuine issue of teial fact as to exhaustidhat would preclude summary
judgment.”).

The administrative remedies for the Stat€ohnecticut Department of Correction are
set forth in Administrativdirective 9.6, entitled Inmatddministrative RemedieSeeDefs.’

L.R. 56(a)1 Stmt., Attach. 4, ECF No. 48-7 (Admtrative Directive %, Effective January 31,
2009). The type of remedy available to an innuEpends on the naturetbie issue or condition
experienced by the inmate or the decisiomenly correctional personnel. For all matters
relating to any aspect of aigoner’s confinement that are subject to the Commissioner’s
authority and that are not specifically identifiedSections 4(B) through 4(1) of Administrative

Directive 9.6, the applicable renheis the Inmate Grievancedeedure set forth in subsection
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(6). Thus, claims regarding conditions of daefment are subject to the Inmate Grievance
Procedure.

Under Administrative Directive 9.6(6), an inteanust first attempt to resolve the matter
informally. The inmate may attempt to verbalgsolve the issue with an appropriate staff
member or superviso&ee idat 9.6(6)(A). If attempts to selve the matter orally are not
effective, the inmate must make a written atteogg a specific form and send that form to the
appropriate staff membeBee idlIf all attempts to resob/the matter informally are
unsuccessful, an inmate may file a Level 1 grieva8ee.idat 9.6(6)(C).

The Level 1 grievance must Bked within thirty calendadays from the date of the
occurrence or discovenf the cause of the grievance atwuld include a copy of the response
to the written request to rdse the matter informally orglain why the response is not
attachedSee id.The Unit Administrator shall respond initimg to the Level 1 grievance within
thirty business days of his ber receipt of the grievancgee idat 9.6(6)(l).

The inmate may appeal the disposition of the grievance by the Unit Administrator or the
Unit Administrator’s failure to dispose ofdalgrievance in a timelgnanner to Level 2See idat
9.6(6)(G) & (). The Level 2 appeatust be filed within five candar days from the inmate’s
receipt of the decision dhe Level 1 grievanc&ee idat 9.6(K).

Level 2 appeals of inmates confined in Cecticut correctional fatities are reviewed by
the appropriate District Administrat@ee idat 9.6(6)(K). The Distat Administrator should
respond to the Level 2 appenithin thirty business of receif the appealSee id.

Level 3 appeals are restricted to challengedepartment policyhe integrity of the

grievance procedure or level 2 appeals to wiiere has been an untimely response by the
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District AdministratorSee idat 9.6(6)(L). A Level 3 appeal must be filed within five calendar
days from the inmate’s receipt thfe decision on the Level 2 appesde idA Level 3 appeal is
reviewed by the Commissioner of Correction or his or her desiGeeed.

Administrative remedies were “officiallgn the books” at thiéme of the incidents
described in the Second Amended Compld&ioiss 136 S. Ct. at 1859. Mr. Castillo’s retaliation
claim falls within matters that were grievable under the Inmate Grievance Procgekiid.

Thus, administrative remedies rgeavailable to Mr. Castillo.
1. Medical Claim

Defendants contend that Mr. Castillo did pobperly exhaust his claims regarding
medical treatment during the period from March 2@ilduly 2012 because Mr. Castillo failed to
appeal a June 9, 2012 Health Services Revigwes, consistent witAdministrative Directive
9.6. Mr. Castillo argues that wheal treatment claims are govechby Administrative Directive
8.9, not 9.6, and thus his medicalicias duly exhausted. Mr. Castilltas raised a triable fact as
to which directive applies and whethee exhausted und#rat directive.

Defendants state that the Department of Ctioe's grievance procedures are set forth in
Administrative Directive 9.6. Aahinistrative Directive 9.6 reflés that the Department of
Correction has implemented a separate grievance procedure for claims arising from medical
diagnoses and treatment of inmates as wellasis regarding inmate health care practices,
procedures, administrative prowss or policies, and claimsp&ning to improper conduct by a
health services provideBeeDefs.’ L.R. 56(a)1 Stmt., Attdic 4, ECF No. 48-7 (Administrative
Directive 9.6(4)(A) (“The Inmate Grievancedeedure [set forth in 9.6(6)] provides an

administrative remedy for all matters subjectite Commissioner’s #oority that are not
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specifically identified in Seabns 4(B) through (I) of this Dactive.”); 9.6(4)(K (“Request for
review of any matter relating tbe delivery of health care services shall be in accordance with
Administrative Directive 8.9, Hédih Services Review.”). Thushe exhaustion procedures set
forth in Administrative Directivé®.6(6) are not applicable to M€astillo’s medical treatment
claim.

As discussed above, Defendants have sabmitted Administriave Directive 9.6 in
support of their motion for summary judgmeautd they do not acknowledge Administrative
Directive 8.9 in their memorandum in supportieéir motion for summary judgment or attach a
copy of it to their Local Rule 56(a)1 Statem. Nor do Defendants address the exhaustion
requirements set forth in Adminiative Directive 8.9. As a result, Defendants have not met their
burden of establishing that a gréce process existed or was &tale or how it applied to Mr.
Castillo’s medical claimsSee Hubhs788 F.3d at 61 (“The burden . . . is on the defendant to
establish at the outset that an administrativeeidy was available in the sense that a grievance
policy existed and covered the dispute at handlius, Defendants have not demonstrated the
absence of a material fact in dispute with rdga whether Mr. Cadlo exhausted his medical
treatment/diagnosis claim or that they are entitled to judgment as a matter of law.

2. Retaliation Claim

Defendants argue that Mr. Castillo has fudlyy or properly exhausted his available
administrative remedies as to his retaliation claim before filing this lawsuit because he filed his
Level 1 grievance more than thirty days after the alleged retaliatory conduct occurred. The Court

disagrees.
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Mr. Castillo alleges thagn February 17, 2011, Correctior@ificers Hogan and Johnson
and Lieutenant Smith placed him in the restretousing unit as part of an investigation into
gang activity. On or about February 23, 2011rr€ctional Officers Hogan and Johnson and
Lieutenant Smith questioned Mr. Castillo, but Mr. Castillo refused to answer any questions.
During the interrogation, Mr. Castillo asked Correctional Officers Hogan and Johnson and
Lieutenant Smith for medical treatment of hisus condition, but they denied the request. Mr.
Castillo contends that Correctional Officers Hogan and Johnson and Lieutenant Smith denied his
request for medical treatment in retaliation i@ invoking his Fifth Amendment right not to
answer questions aboutrgpactivity at Cheshire.

Mr. Castillo concedes that the Level legance filed on January 3, 2013 was untimely.
He contends, however that Defendants haveedsikieir exhaustion argument because the Level
1 reviewer did not reject therdaary 3, 2013 grievance as untigdbut instead resolved it on the
merits. Thus, Mr. Castillo argues that he hasagisted his administrative remedies as to his
retaliation claimThe Court agrees.

Courts have uniformly held that the exision requirement under 42 U.S.C. § 1997e(a)
is satisfied, if prison officialsddress and resolve a grievance onntiegits despite the fact that it
might not comply with procedural ruleReyes v. Smiil810 F.3d 654, 657 (9th Cir. 2016);
Whatley v. Warder802 F.3d 1205, 1214-15 (11th Cir. 2013®mmett v. Cofields81 F.3d
945, 947 (8th Cir. 2012}ill v. Curcione 657 F.3d 116,125 (2d Cir. 201 Reed-Bey v.
Pramstaller,603 F.3d 322, 324-25 (6th Cir. 20XD9nyers v. Abita16 F.3d 580, 584 (7th Cir.
2005);Camp v. Brenngr219 F.3d 279, 281 (3d Cir. 2000). The rationale for this requirement is

that “when a state treats a filiag timely and resolves it on the merits . . . the grievance has
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served its function of alerting tlstate and inviting corrective actiorRiccardo v. RauscGIB75
F.3d 521, 524 (7th Cir. 2004).

Here, Mr. Castillo filed a Leel 1 grievance on January 3, 208@eDefs.’ L.R. 56(a)1
Stmt., Attach. 2 at 6-7, ECF N48-5. The grievance referredttee retaliation incident in
February 2011See id.The Level 1 Reviewer decidehe grievance on the merifee idat 6.
Although that claim, as well as several other claims in the grievance, were untimely, the reviewer
did not deny the grievan@s failing to have bediied in a timely mannerSee id-The Level 2
Reviewer also denied the Le&hppeal of the Level 1 grievance on the merits and checked off
the box that Mr. Castillo hagixhausted his administrativemedies under Administrative
Directive 9.6.See idat 5.

Defendants do not acknowledge or addrthe Second Circuit’s holdingHll . Hill
however, is apposite. Accordingly, because theekewig officials chose to reach the merits of
Mr. Castillo’s retaliation claim as assertechis January 3, 2013 grievance and appeal of the
grievance, rather than deny it procedural grounds, the grievanseonsidered properly filed
and the exhaustion requirement is satisfied. Mr.ilBabkas raised a genuinely disputed issue of
material fact as to the exhaws of his retaliation claim.

B. Statute of Limitations

Defendants argue that Mr. Cidlsts retaliation claim and the claim regarding the denial
of medical treatment from January to July 18] 2 are barred by the statute of limitations. Mr.
Castillo contends that the limitations period shdwédolled during that period as to both claims.
The Court agrees.

A federal court looks to stataw to determine the applicabd¢atute of limitations in a
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section 1983 actiorbee Walker v. JastremskB0 F.3d 560, 562 (2d Cir. 2005). The Second
Circuit has held the generalrpenal injury statute of limiteons under Connecticut General
Statutes 8§ 52-577 should be applied to the fibhgection 1983 claima&rising in Connecticut.

See Lounsbury v. Jeffrie®5 F.3d 131, 134 (2d Cir. 1994). Seantb2-577 seta three-year
limitations period running from “the date of thet or omission complained of.” Conn. Gen. Stat.
§ 52-577.

Although federal courts look toate law to determine the applicable statute of limitations
for claims arising under § 1983, the court look#&etteral law to determine when a federal claim
accruesSee Wallace v. Kat®49 U.S. 384, 388 (2007) (“[T]he accrual date of a § 1983 cause of
action is a question of federaldhat is not resolved by referee to state law.”). A federal
cause of action accrues “when the plaintiff knowbas a reason to know thfe harm or injury
that is the basis of the actioM.D. v. Southington Bd. of Edu834 F.3d 217, 221 (2d Cir.

2003) (internal quotation marks and citation omitted).

“Rules on tolling, revival, and apphtion” are governed by state laWardin v. Straub
490 U.S. 536, 539 (1989). Connecticut recognizesninuing course of conduct doctrine that
may toll the limitations periodsee Watts v. Chittende801 Conn. 575, 582—-84 (2011). In order
to establish the existence of a continuing coofssnduct, a plaintiffnust provide evidence
that the defendant: (1) engagadvrongful conduct against him ber; (2) owed him or her a
continuing duty that was related to the alégatial misconduct; and §Zontinually breached
that duty by engaging in subseqgtienisconduct towards him or h&ee Flannery v. Singer
Asset Fin. Co., LLC312 Conn. 286, 312-13 (2014) (citigtt v. St. Vincent's Medical Center

252 Conn. 363, 370 (2000)).
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The Second Circuit has held that the applieaatute of limitations in a 8 1983 action
must be “tolled while a prisoneompletes the mandatory exiséion process” under 42 U.S.C.
1997e(a)Gonzalez v. Haspyp51 F.3d 318, 323-24 (2d Cir. 2011)I'The date on which [the
prisoner] first raised his administrative claigesmarcates the commencement of the period of
time during which he was actively exhausting those claifdsat 324. The burden to establish
entitlement to equitable tolling falls on the plaintBee Abbas v. DixpAd80 F.3d 636, 642 (2d
Cir. 2007) (“The plaintiff bear the burden of showing thidie action was brought within a
reasonable period of time after the facts giving tastine equitable tollig or equitable estoppel
claim have ceased to be operationdirijernal quotation marks omitted)).

Mr. Castillo filed the Complaint on July8, 2014, the day he signed it and presumably
handed it to prison officials tee filed with the courtSee Dory v. Ryar®99 F.2d 679, 682 (2d
Cir. 1993) (holding that pro seprisoner complaint is deemeitetl as of the date the prisoner
gives the complaint to prison officials to be forwarded to the court) (ditongston v. Lack487
U.S. 266, 270 (1988)). Counsel argues that thiend related to denials of medical treatment
before July 18, 2011, as well as tie¢aliation claim relating to eveithat occurred in February
2011, are barred by the three-ysttute of limitationsMr. Castillo claims that the statute of
limitations should be tolled durirthe time he was exhausting his administrative remedies as to
his retaliation claim. He also argues that¢batinuous course of conduct doctrine is applicable
to and tolls the limitations peril as to his medical claims.

The Second Amended Complaint, as welllesmemorandum and affidavit in opposition
to Defendants’ motion for summary judgment, diggctwo separate peds involving the lack

of or improper treatment for his sinus conditi&eeSecond Am. Compl. 11 1-15, ECF No. 35;
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Pl.’s Aff. 1 1-34, ECF No. 53-1; Mem. Op@diot. Summ. J., ECF No. 53 at 10. The first
period began in January 2011 and concludeMarch 7, 2011, when Dr. Ruiz examined Mr.
Castillo in response to his complaints abloigtcongested sinusekhis period involved Mr.
Castillo’s claims that hedzame ill with sinus congestion and the correctional personnel, the
nurses and the medical grievance coordinat@hatshire failed to provide him with treatment
for this condition or schedule him to be texhby a physician. MCastillo identifies the
correctional personnel as Officers Hogan, Johnbtack, Bartley and Watford and Lieutenants
Smith, Guzman and Bernard, the nurses as Kathy Saraceno and Pauline Husband and the
Nurse/Medical Grievance Coortditor as Vickie Garcia.

The second period began after Mr. Cassliarted taking the mechtion prescribed by
Dr. Ruiz to treat his sinus congestion on iApi, 2011 and concluded on July 19, 2012, the day
that Dr. O’Halloran prescribed an anti-biotictteat Mr. Castillo’s sinus congestion and other
symptoms. The second period invaier. Castillo’s claims thathe medication prescribed by
Dr. Ruiz was ineffective in alleviating h&snus congestion and assated symptoms. Mr.
Castillo sought to have medical personnel rdteata his condition in order to properly diagnose
it and to prescribe a treatment based on tlegraisis. The medical permel allegedly involved
in the second period of time were Dr. RiNiyrsing Supervisor Durato, Medical Supervisor
Stewart, Health Services Coordinatooan, Medical Grievance Coordinator Estrom,
Nurse/Medical Grievance Coordinator Garcid &turse Saraceno. Mr. Castillo also asserts a
claim against Captain Bouffard.

1. Medical Claim — Time Period from January to March 2011

Defendants argue that the claim involvihg failure to treat Mr. Castillo’s sinus
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symptoms from January to July 18, 2011, isédubry the statute of limitations. Mr. Castillo
argues that the continuing course of conduct dextolls the statute of limitations for this
period. The Court disagrees.

Although Mr. Castillo argues that he was unither continuing care of Dr. Ruiz from one
period to another, he does notlude any allegations that Dr. Ruwimlated his rights during the
first treatment period. In fact, Mr. Castillo statkat, after complainingbout his sinus condition
to various defendants during January and Fepr2@11 and filing a Health Services Review
request in February 2011, on March 7, 2011,Riz examined him and addressed his
complaints about his sinus condition and refehied for an x-ray of his sinuses in order to
diagnose his condition.

It is evident that each ped involved a discretset of facts and discrete group of
participants and a different tyjpé deliberate indifference to meal needs claim. The claim in
the first period may be characterized as a claidheoial of treatment for Mr. Castillo’s sinus
congestion and the claim in the second pemay be characterized as a claim of improper
diagnosis of and treatment for his condition.gA®sult, the continuing course of conduct
doctrine is not suited to the claims in this card does not toll the statute of limitations with
regard to the allegations pertaining to the latknedical care receiveay Mr. Castillo during
the first period of time from January to Ma 7, 2011. Thus, the motion for summary judgment
is granted because the allegations regardiadgttk of treatment favir. Castillo’s sinus
condition during the time period from January 2@ March 7, 2011 are barred by the statute of
limitations. Accordingly, the claims of delibeeaindifference to Mr. Castillo’s medical needs

during the period from January 2011 to March 7, 2011, against defendants Hogan, Smith,
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Johnson, Garcia, Mack, Guzman, Bartley, Wate, Husband, Bernard and Saraceno are
dismissed.
2. Medical Claim - Time Periodfrom April 2011 to July 2012

Defendants argue that the fiteree months of the secopdriod in which Mr. Castillo
contends they were deliberatéhglifferent to his sinus contitbn are barred by the statute of
limitations. Mr. Castillo argues thake was engaged in actively exhausting his available remedies
during this period. The Court agrees.

Mr. Castillo’s medical records reflect than April 11, 2011, Dr. Ruiz prescribed a nasal
spray to treat Mr. Castillo’ssus congestion and other sympto®seDefs.’ L.R. 56(a)l Stmt.,
Attach. 1 at 59, ECF No. 47. Mr. Castillo claithat, shortly aftehe began using this
medication, he determined that it was not effecin alleviating his symptoms. On April 24,
2011, he filed an Inmate Request indicating thatmedication was netlieving his symptoms
and that he was seekingatment from a speciali§eeMem. Opp’n Mot. Summ. J., Ex. E, ECF
No. 53 at 98. No one responded to this reqiest.idOn June 27, 2011, Mr. Castillo filed a
second Inmate Request complaining that heldesoh seen by medical staff for other medical
problems, but staff members had refused to address the problem with his sinus cor&gsstion.
id. at 99. He noted again that the medicatiaspribed by Dr. Ruiz was not alleviating his
symptomsSee idNo one responded to this requeste id.

In May 2012, Mr. Castillo filed a third regsteregarding his sinus condition and sought
treatment for itSee idat 100. Nurse J. Boiano responded to the request that sangeday.

On June 6, 2012, he filed a Health Services &egvequest seeking to be treated by a physician

for his sinus conditiorSee id. Ex B, ECF No. 53 at 54-55. Medical Grievance Coordinator
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Estrom responded to the Health ServiResiew request on June 21. 2012 and Dr. Ruiz
examined Mr. Castillo on July 3, 2012ee id. at 54; Ex. D, ECF No. 53 at 91.

Mr. Castillo states that, in accordamegh State of Connecticut Department of
Correction Administrative Dective 8.9, Administrative Rerdg for Health Services, he
attempted to exhaust his administrative remedaset® his medical claims by filing Inmate
Requests in April and June 20Bkeeid., Ex. A-1, ECF No. 53 at 31-36 (Administrative
Directive 8.9, Effective July 24, 2012). He dhes that he filed the Inmate Requests in
anticipation of filing a Health Services Revievguest at a later date. Kentends that he was
actively exhausting his administrative remediasng the time period from April 24, 2011 to at
least June 6, 2012, when he filed Health Services Review request.

Defendants argue that thisrtention is without ntit based on the strict time-frames for
filing and appealing grievancésat are set forth in State Gbnnecticut Department of
Correction Administrative Dirgive Administrative Diretive 9.6, Inmate Administrative
RemediesSeeDefs.’ L.R. 56(a)l Stmt., Attach. 4, EQNo. 48-7 (Administtive Directive 9.6,
Effective January 31, 2009). Defendants do nkhawledge or addressdtapplicability of
Administrative Directive 8.9 to Mr. Castillo’s rdal claims or the requirements for exhaustion
of those claims undéehat Directive.

Mr. Castillo points out that Administrati\igirective 8.9 does not pvide for or require
an appeal from the disposition oHaalth Services Review requeSeeMem. Opp’n Mot.
Summ. J., Ex. A-1, ECF No. 53 at 33-34. Ini#idd, there is no time period for the filing of
informal requests for review or foahHealth Service Review requesige idat 33. The Court

notes, however, that the versiof Administrative Directive 8.9 submitted by Mr. Castillo in
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support of his memorandum in opposition totin@ion for summary judgment includes a
notation that it became effective on July 24, 2012 and superseded a prior version of the Directive
dated June 30, 2008eed. at 31. Thus, that version of Admistrative Directive 8.9 was not in
effect at the time Mr. Castillo was allegedly atfing to exhaust his admstrative remedies as
to his medical claims from April 2011 to June 2012.

Mr. Castillo has argued and provided evidethat he was attempting to exhaust his
administrative remedies regarding his sinus @mrdas soon as April 24, 2011, and continued to
attempt to exhaust his remedietil he filed a Health Serves Review request in June 2012.
Defendants have not addressesl shfficiency of Mr. Castillo’s attempts to exhaust his
administrative remedies under Administrative Segtieg 8.9 or offered any evidence to suggest
that Mr. Castillo’s attempts did not constitviable steps towards active exhaustion of his
administrative remedies as to medical claimstdad, they rely on a grievance process that is
outlined in an administrative directive inapplicable to Mr. Castillo’s medical claims.

The Court concludes that there are disputsdels of material facegarding whether the
filing of Inmate Requests by Mr. Castillo andubsequent Health Services Review request
constituted attempts to actively pursue the extiau®f his remedies during the time period that
he seeks to toll. Thus, on theepent record, issues of fact duete a determination of whether
the statute of limitations should balled with regard to Mr. Gdillo’s claims of deliberate
indifference to medical needs during theriod from April 2011 to July 18, 2013ee Doe v.
Selsky 948 F. Supp. 2d 306, 310 (W.D.N.Y. 2013) (“Whiezta statute of limitations was tolled
can depend on the resolution of ditgrl issues of fact that are inappropriate to decide on a

motion to dismiss or for summary judgment.”) (citimglependent Order dforesters v. Donald,
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Lufkin & Jenrette, InG.157 F.3d 933, 942 (2d Cir. 1998) (“welibge there are genuine issues
of material fact that made erroneous on a summary judgment motion the district court’s rejection
of this [equitable tolling] basi®r avoiding the limitations defense’ljy re Sumitomo Copper
Litigation, 194 F.R.D. 480, 482—-83 (S.D.N.Y. 2000) (issfigvhether the limitations period was
tolled by defendants’ alleged fraudulent concesadhwas a factual issue to be determined at
trial), appeal denied262 F.3d 134 (2d Cir. 200139¢e also Lopez v. Bush&o. 11-cv-0148,
2013 WL 1294477, at *6 (N.D.N.Y. Ma4, 2013) (finding that “Platiff has raised a triable
issue of fact that special circgtances justified his failure roperly exhaust his administrative
remedies”) report and recommendation adopt@d13 WL 1293819 (N.D.N.Y. Mar. 28, 2013)).
Accordingly, the motion for summary judgment is denied.
3. Retaliation Claim

Defendants argue that Mr. Ciflsts retaliation chim occurred in February 2011 and is
barred by the statute of limitatiargr. Castillo contends thate limitations period was tolled,
while he attempted to exhauss retaliation claim at least tinAugust 2011. The Court agrees.

In response to the motion for summary judgmbfr. Castillo has filed a copy of a Level
1 Grievance dated March 15, 2011, that includesallegations that Officers Hogan and Johnson
and Lieutenant Smith retaliated against hinrdfysing to provide him with medical treatment
because he would not provide information dutimgr investigation ofang activity on February
23, 2011 SeeMem. Opp’n Mot. Summ. J., Ex. C, EQ¥. 53 at 57-58. Mr. Cabb states that
he filed the grievanceith the grievance coordinator on March 15, 2(84ed.

In an Inmate Request dated March 20, 20&d,addressed to the grievance coordinator,

Mr. Castillo refers to a separajgevance that he had re-fileddhalso to the grievance regarding
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his retaliation claimSee idat 65. He informed the grievanceordinator that he still had not
received a receipt for his réitdion grievance, despite theigwance coordinator’s assurance

earlier that the receipt was on its way to h8ee idIn an Inmate Request dated August 26,

2011, and addressed to the grievance coordindiorCastillo stated that he had still not

received a receipt for his réitgion grievance, despite theigwance coordinator’s repeated

verbal assurances that it was on its way to [Siee idat 64. He asked for a receipt and a

response to the Level 1 retaliation grievabeeause he understood from information provided

him by the grievance coordinator that he could not file a Level 2 grievance, until he had received
a response to the Level 1 grievarsee id.

Mr. Castillo argues that hdid not file a Level 2 grievare or a new Level 1 grievance
because of the information and assurances provided to him by the grievance coordinator,
pertaining to the forthcoming receipt for hisieé 1 grievance and the requirement that he
receive a response to his Levairievance before he could figeLevel 2 grievance. Thus, Mr.
Castillo claims to have been actively attemptmg@xhaust his administrative remedies regarding
his retaliation claim under the Department ofi€otions’ grievance procedures until at least
August 26, 2011, when he sent his last InnkRequest to the griemae coordinator.

Defendants argue, and Mr. Qlstdoes not dispute, th&dministrative Directive 9.6
provides that an inmate may appeal to Leviéla2response to the Level 1 grievance is not
received within thirty business days aftes tleceipt of the Level 1 grievance by the Unit
Administrator.SeeDefs.’ L.R. 56(a)1 Stmt., Attach. 4 &7, ECF No. 48-7 (Administrative.
Directive 9.6(6)(1)). Thus, Defendants contendttiir. Castillo could or should have filed a

Level 2 appeal, when he did not receive poese to the Level 1 grievance within thirty
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business days. Defendants argue that he waactigely exhausting his remedies during the
entire period prior to July 18, 2011 becauselidenot file a Level 2 appeal of his Level 1
grievance.

Defendants have not filed a reply to.Mrastillo’s submission of the March 15, 2011
grievance and March and August 2011 Inmatguests. Nor have they responded to Mr.
Castillo’s explanation for his desion not to file a Level 2 ggeal of his March 15, 2011, Level 1
grievance.

Mr. Castillo has submitted evidence of Attempts to exhaust his administrative
remedies as to his retaliation claim, inchglia Level 1 grievance dated March 15, 2011, and
that he continued to attempt to complete ¢éixhaustion process urdil least August 26, 2011.
SeeMem. Opp’n Mot. Summ. J., Ex. C, ECF N&B at 57-58. He statélat the grievance
coordinator indicated on multiple occasionatttihe grievance coordinator would send Mr.
Castillo a receipt for theevel 1 grievance, but he never received a rec8gs.idat 64—65. The
grievance coordinator also alleggttd Mr. Castillo to believe #t he could not file a Level 2
appeal, until he had received gpense to his Level 1 grievan&ze idat 64. When Mr.

Castillo asked the Warden why he had not received a receipt for his retaliation grievance, the
Warden referred him back to the grievance coordin&ee.id.

Mr. Castillo therefore has created a genussee of material as to whether he was
actively attempting to exhaust adnstrative remedies as to histaliation claim from March 15,
2011 through at least August 26, 2011, based onsheances of the grievance coordinator that
a response or receipt for his letaon grievance was forthcomirand that he need the receipt

or response to file a Level 2 appeal of tleeel 1 grievance. Because, under Administrative
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Directive 9.6(6)(), a Level 1 reviewer is perraitthirty business days from the date of receipt

of the Level 1 grievance to qgsnd, it would follow that, if a Leel 1 grievance is never received

by the Level 1 reviewer then the time for filing an automatic appeal to Level 2 does not accrues.
Thus, a reasonable juror coulddithat Mr. Castillo believedh reliance on the grievance
coordinator’s instruction, that a receipt was foottming and that Mr. Castillo could not appeal to
Level 2 because he had not receige@ceipt for his Level 1 grievancgzymanski v. Local 3,

Int’l Bhd. of Elec. Workerss77 Fed. App’x 52, 53 (2d Cir. 201#é)oting that a statute of

limitations defense is an affirmative deferas®l, thus, the defendant bears the burden of
establishing by prima facie proof thaethmitations period has run) (citingonzalez651 F.3d

at 322).

“The ‘catch-22’ . . . is selfvadent: the prisoner o files suit . . . prior to exhausting
administrative remedies risks dismissal bageoh § 1997e; whereas thasoner who waits to
exhaust his administrative remedies risks dismissal based upon untimeld@szalez651
F.3d at 323Johnson v. River&272 F.3d 519, 522 (7th Cir. 2001))A]ny other interpretation
of the PLRA could permit [prison official$p exploit the exhaustion requirement through
indefinite delay in regpnding to grievancesld. (quotingLewis v. Washingtqr800 F.3d 829,

833 (7th Cir. 2002)).

Mr. Castillo thus has raised a genuine issusaikrial fact as to whether he is entitled to
equitable tolling of the limitations periodofm March 15, 2011 through at least August 26, 2011,
when he filed the last Inmakequest regarding the dispiomn of his Level 1 grievanc&ee
Robinson v. BallardNo. 913CV01213TJMTWD, 2017 WR79047, at *13-14 (N.D.N.Y. Feb.

3, 2017), (“The Court finds th#he statute of limitations oRlaintiff's § 1983 claims was
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equitably tolled at the vergast from July 17, 2010, tmgh the end of January 2011, when
Plaintiff stopped writing to DGCS officials requesting a i@snse to his grievance, and
arguably through the time Plaiffi commenced this suit.”yeport and recommendation adopted
No. 913CV1213TIMTWD, 2017 WL 979039 (N.D.N.Y. MAa3, 2017). Based on the date this
case was filed, July 18, 2014, together with the time periodhbaourt has determined the
retaliation claim should be tolled, March 2811 to August 26, 2011, thetaliation claim,

which accrued on or about February 23, 2011, is not untimely.

Mr. Castillo has met his burden of showintriable issue as to the timeliness of his
retaliation claim.

C. The Eighth Amendment Claim

Defendants Ruiz, Garcia, Durato, Estrongevirt, Brown, Saraceno and Bouffard argue
that they were not deliberately indifferentMin. Castillo’s nasal condition during the time period
from April 2011 to July 2012. Mr. Castillo contenitigt he has submitted sufficient evidence to
demonstrate that Defendants’ conduct constitaiberate indifferenc® his serious medical
need. The Court agrees, in part.

Deliberate indifference by prison officials tgasoner’s serious medical need constitutes
cruel and unusual punishment ihtion of the Eighth Amendmerfiee Estelle v. Gamblé29
U.S. 97, 104 (1976). There is a subjectiad an objective componetud the deliberate
indifference standar&ee Salahuddin v. Goqrd67 F.3d 263, 279-80 (2d Cir. 2006).

Objectively, the alleged depation of medical care muse “sufficiently serious.”

Wilson v. Seiter501 U.S. 294, 298 (1991). A “sufficientherious” deprivation exists if the

plaintiff suffers from an urgent medical conditithat is degenerative or is capable of causing

27



death or extreme or chronic paBee Brock v. Wrigh815 F.3d 158, 163 (2d Cir. 2003) (citation
omitted);Hathaway v. Coughlin99 F.3d 550, 553 (2d Cir. 199@)ternal quotation marks and
citations omitted). A medical condition may nioitially be serious, but may become serious
because it is degenerative, and if left untreategeglected for a long ped of time, will “result

in further significant injury or the umeessary and wanton infliction of paitdarrison v.

Barkley, 219 F.3d 132, 136 (2d Cir. 2000) (citations omitted). The Second Circuit has identified
several factors that are highlyieeant to the inquiry into theeriousness of a rdieal condition:
“an injury that a reasonable doc or patient would find impoant and worthy of comment or
treatment; the presence of a medical condition that signifycafiects an individual’s daily
activities; or the existence ohronic and substantial pairChance v. Armstrond.43 F.3d 698,
702 (2d Cir. 1998) (internal quotation marks and citations omitted).

With regard to the second element of Bighth Amendment standard, a plaintiff must
allege that, subjectively, the defendant prison official “act[ed] with a sufficiently culpable state
of mind.” Id. (internal quotation marks and citation omitted). Thus, the defendant must have been
actually aware of a substantial risk that the inmaadald suffer serious harm as a result of his or
her actions or inactions am@ve disregarded that riskee Salahuddj@67 F.3d at 279-80. The
fact that a prison official didot alleviate a significant risthat he should have but did not
perceive does not constitudeliberate indifferencé&See Farmer v. Brennabl11l U.S. 825, 838
(1994).

Mere disagreement with prison officials abaditat constitutes appropriate care does not
state a claim cognizable under the Eighth Amesni‘So long as the treatment given is

adequate, the fact that a prisongght prefer a different treatmedoes not give rise to an
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Eighth Amendment violation.Chance 143 F.3d at 703. Thus, the %esitial test is one of
medical necessity and not one simply of desirabiliBean v. Coughlin804 F.2d 207 215 (2d
Cir. 1986) (internal quotation marks omitted).

Furthermore, negligence or medical nmalggice claims are not cognizable under the
Eighth AmendmentSee Hernandez v. Kearg?l F.3d 137, 144 (2d Cir. 2003) (observing that
showing of medical malpractice is insufficieaty its own, to establistieliberate indifference).
Thus, “not every lapse in prison medical care vige to the level of aonstitutional violation.”
See Smith v. Carpente316 F.3d 178, 184 (2d Cir. 2003).dertain situations, however,
“instances of medical malpractice may rise ® léwvel of deliberate indifference, namely, when
the malpractice involves culpable recklessness,an act or failure to act by the prison doctor
evinces a conscious disregard otiastantial risk of serious harntdathaway 99 F.3d at 553
(internal quotation marks and citation omitted).

1. Deprivation of Care
Defendants do not contest Mr.<DiHlo’s assertion that he #ared from a serious medical

need with regard to his sinus conditiordasymptoms associated with that conditidrhus, the

4 Obviously, given the fact-intens nature of the inquiry, courtsve reached differing results
regarding the seriousness of an individualiausitis, sinus congestion or sinus infection.
Compare DeMartino v. Zenko. 04-cv-3880 (SLT) (LB), 2009 WL 2611308 at *9 (E.D.N.Y.
Aug. 25, 2009) (plaintiff's multiple medicabnditions, including sinusitis amdsal and sinus
polyps were sufficiently serious satisfy the objective compamieof the Eighth Amendment)
andMarlin v. JimenezNo. 2:05CV00017JLH, 2006 WL 254746#%,*1, 18 (E.D. Ark. Aug. 31,
2006) (considering a prisoner’s “sinusitisconstitute a serious medical needi)h Penland v.
Bureau of PrisonsNo. 1:08CV1263(LO/TCB), 2010 WL 1039866, at *5 (E.D. Va. Mar. 17,
2010) (plaintiff's “chronic sinusitisnd excessive tearing . . . fatsmeet the requirements of a
serious medical need."Mauchlin v. BeierCivil Action No. 07€v-02593-CMA-MEH, 2010
WL 419397, at *5 (D. Colo. Jan. 28, 2010) (holding thatisoner’s “sinusisi is not sufficiently
serious to trigger constitutional scrutiny” fockaim involving deliberaténdifference to medical
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Court assumes, for purposes of deciding thisengtihat Mr. Castillo hesatisfied the objective
component of the standai®eelFed. R. Civ. P. 56(c) (“A party astieg that a fact cannot be or
is genuinely disputed must support the assertion. byiting to particulaparts of materials in
the record . . . .XCelotex Corp. v. Catretd77 U.S. 317, 323 (1986) (“[A summary judgment]
motion may, and should, be gransalong as whatever is before the district court demonstrates
that the standard for the entrysafmmary judgment, as set forthRmle 56(c), is satisfied.”).
2. Deliberate Indifference

Defendants instead argue that Mr. Castille hat met the subjectvprong of the Eighth
Amendment standard because Mr. Castillo cannot show the reqeresdreas to Defendants’
indifference to his sinusondition or symptoms. Th€ourt disagrees, in part.

a. Defendants Ruiz, Stewart, and Estrom

Mr. Castillo contends that, after Dr. Rygrescribed medicatn to treat his sinus
condition, Mr. Castillo subsequently complairtedDr. Ruiz that the medication was not
alleviating his symptoms, but Dr. Ruiz ¢omued to prescribe the same medicati@eeSecond
Am. Compl. ECF No. 35 11 7-8. Mr. Castillo afded requests and a Health Services Review
seeking re-evaluation of sinus conalitiand new treatment for the conditi@ee id{{ 9-11. He

maintains that these requests and a grievance made Nursing Supervisor Durato, Medical

needs)Simpson v. Prison Health Services, JM¢o. 1:09-cv-1167, 2010 WL 425159 at *3
(W.D. Mich. Jan. 27, 2010) (nasal dryness, sinugitig, chronic sore throat not “conditions that
threaten serious harm or deatfKemp v. WrightNo. 01 CV 562 (JGR005 WL 893571, at *5
(E.D.N.Y. Apr. 19, 2005) (holding that prisoner’s sinusitis did nose “to the level of a serious
medical condition or need”Ravidson v. Scullyl55 F. Supp. 2d 77, 86 (S.D.N.Y. 2001)
(“headaches, earaches, sinus congestion, sorengisstimoat and eyes,aeng, nasal infections,
and breathing problems” do not constitute@gsimedical conditions because they “do not
produce death, degeneration, or extreme pain”).
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Supervisor Stewart, and Medical Grievanaofdinator Estrom and Nse/Medical Grievance
Coordinator Garcia aware of rsgus condition and his need forther or different treatment
for the conditionSee idff 9—-10, 20. He claims that they fdil® take any action to arrange for
or provide him with treatmengee idfT 9, 20— 21.

Defendants contend that they were not deliberately indifferent to Mr. Castillo’s sinus
condition because during the majority of his visitshe medical departmeduring the relevant
time, Mr. Castillo did not mention the sinusnclition. Defendants’ argument is based solely on
the information in Mr. Castillo’s medical recard\either Nursing Supervisor Stewart, nor Dr.
Ruiz, nor Medical Grievance Coordinator Estrbave filed affidavits in support of the motion
for summary judgment.

In contrast, Mr. Castillo hasstified that he voiced hi®ncerns about treatment for his
sinus condition at many of hisedical visits during the period from April 2011 to July 2012,
even though those visits magve involved diagnosis of and treatment for other medical
conditions.SeePl.’s Aff., 11 27-29, ECF No. 53-1. Herdends that none of the nurses or
medical staff members would addsehis concerns or make a natatin his medical records that
he had complained about or sought treatment ®sinus condition. In addition to the nine visits
to the medical department referenced by Defendants, Mr. Castillo’saheeltords reflect two
other visits during which MrCastillo raised thessue of his sinus conditioBeeMem. Opp’'n
Mot. Summ. J., Ex. D, ECF No. 53,%it; Ex, B, ECF No. 53 at 54.

In addition, Mr. Castillo hasffered two inmate requests thea submitted to the Medical
Supervisor at Cheshire in 20kdhe in April and one in Jun8eed., Ex. E, ECF No. 53 at 98—

99. In these requests, Mr. Castillo states tiatreatment for his sinus condition has not
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alleviated his symptoms and he seeks to be sge@nspecialist or other physician. Mr. Castillo
identifies Defendant B. Stewart as the Med®&apervisor at Cheshir@r. Castillo did not
receive a response to eithreguest for treatmerbee id.

Defendants have not suggested that Mé@oaervisor Stewart did not receive the
Inmate Requests addressed to her in 2011. Asudt,réhe Court concludes that there is an
genuine issue of fact as to whether MediagdSvisor Stewart received the Inmate Requests
and, if she did, whether her failure to responth&e any action to address Mr. Castillo’s
complaints regarding his sinus condition dnesstule Mr. Castillo to be seen by a physician
constituted deliberate indifferencelty. Castillo’s medical need.

With respect to Dr. Ruiz, Mr. Castillemntends that, althoughshimedical records may
not reflect it, on multiple occasions duringtheriod from April 11, 2011, to July 19, 2012, he
verbally mentioned to Dr. Ruiz, either whenweuld see him in the corridors of the medical or
housing unit or during medical visits, thaetmedications prescribed in April 2011 were
ineffective.SeePl.’s Aff., 1 27-29, ECF No. 53-1. Duritigose times, Mr. Castillo requested
further evaluation and treatment fas sinus condition. Mr. Castillstates that Dr. Ruiz either
failed to take any action to address his complansmply re-prescribed the same medications
that were not effective in treating his sympto®eeMem. Opp’n Mot. Summ. J., Ex. D, ECF
No. 53 at 75, 91. This is sufficient temonstrate disputed issueswdterial fact as to whether
Dr. Ruiz’s continued failure to address omenealuate Mr. Castillo’'sinus condition and the
alleged ineffectiveness of previously presedbmedications during ¢hperiod from April 2011
to July 2012 constituted deliberate indifference to that medical need.

Mr. Castillo also filed a Health ServicBeview regarding treatment for his sinus
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condition on June 6, 2013ee id.Ex. B, ECF No. 53 at 54-5%he request was received on
June 21, 2012 by Medical Griawee Coordinator Estronsee idat 54. On that day, Estrom met
with Mr. Castillo and explairgethe differences between nhsangestion and an infectioSee

id. Thus, Estrom became aware of Mr. Castillcamdition, at least asarly as June 21, 2012.

Mr. Castillo contends that shel&d to take any action to imrdetely arrange for treatment for
his sinus condition. Instead, sheqad Mr. Castillo on a list teee a physician to diagnose and
determine the appropriate treatment for his conditt@® id Defendants do not address whether
the action by Estrom rose to the level dfifigrate indifference to a serious medical need.

Because the record has no testimony flimRuiz, Medical Supervisor Stewart or
Medical Grievance Coordinator t&sm, and taking into consideian Mr. Castillo’s submission,
a disputed issue of material fact exists ashether Ruiz, Stewart, &strom was aware of Mr.
Castillo’s sinus condition and his complaintattthe medication presbed in April 2011 was
ineffective and whether they took sufficiesteps to address his medical conditi®ee Security
Ins. Co. of Hartford 391 F.3d at 83 (“If there is anyidence in the record from which a
reasonable factual inference could be drawiawor of the opposing party on the issue on which
summary judgment is sought . . . summary judgment is improper.”).

Accordingly, the motion for summary judgmentisnied as to the claims that Dr. Ruiz,
Medical Supervisor Stewart and Medical Gaace Coordinator Estrom were deliberately
indifferent to Mr. Castillo’ssinus condition during the ped of April 2011 to July 2012.

b. Defendants Bouffard and Saraceno
Mr. Castillo alleges that, on the morningJafly 3, 2012, Captain Bouffard escorted him

to a cell in the restrtove housing unit because Mr. Castilad received a gciplinary report.
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SeeSecond Am. Compl. T 13. Mr. Castillo compkinto Captain Bouffard that he needed
medical attention for an illness that he had been suffering from for over &gead Captain
Bouffard stated that it was nbis responsibility and directed MZastillo to contact the medical
departmentSee id.

Mr. Castillo claims that, shortly aftershplacement in the s#rictive housing unit,
correctional staff removed his handcuffeldNurse Kathy Saraceno checked his wriSée id
14. Mr. Castillo explained to Nurse Saracerat tie had been waily to see a physician
regarding his illnessSee idNurse Saraceno allegedly warned Mastillo that he should not file
complaints against medical staff members because it would upset3bena.She indicated that
he would have to wait for a physician to treat him for &ee id.

These allegations, howeverllfshort of demonstrating @eliberate indifference to a
medical need. Mr. Castillo does railege that Captain Bouffd was employed by the medical
department or that, as a correctional captaguftard could provide any medical treatment to
him. Furthermore, Mr. Castillo does not allegat Captain Bouffard denied him access to
medical care; rather Captain Bouffard suggestatdMr. Castillo contact the medical department
for treatment because he did nabyade medical care to inmates.

The warnings given to or comments mad&lto Castillo by Nurse Saraceno also did not
deny Mr. Castillo medical treatment. She infornhd Castillo that he would have to wait for a
doctor to provide him with medical treatmeAtthough Nurse Saraceno did not immediately
offer to treat Mr. Castillo, Mr. Gaillo’s medical records reflectdh later in the day on July 3,

2012, Dr. Ruiz examined Mr. Castillo regardimg complaints about his sinus condition and
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referred him for a diagntis x-ray of his sinuseSeeMem. Opp’n Mot. Summ. J., Ex. D, ECF
No. 53 at 91.

The Court therefore concludes that the re¢acls a genuine issue of material facts as to
whether Captain Bouffard or Nurse Saracenueatehim access to medical treatment or were
deliberately indifferent to his medical needibus, the motion for summary judgment is granted
as to Saraceno and Bouffard.

C. Defendants Durato, Brown and Garcia

Mr. Castillo alleges Nursing Supervisor iato, Health Services Administrator Brown
and Nurse/Medical Grievance Coordinatorcsmbecame aware of his medical condition
because of his filing of “grievances and conmtie” Second Am. Compl., ECF No. 35 at 1 9.
Mr. Castillo has provided no evidence of therfgmaints” that he mafave filed during the
period were addressed to oceesed by Durato, Brown or Gaa. As indicated above, Mr.
Castillo filed two Inmate Requests in April afwine 2011, but those reqtewere addressed to
the medical supervisor at CheshiseeMem. Opp’n Mot. Summ..JEX. C, ECF No. 53 at 64-
65. Mr. Castillo also filed an Inmate Reguén May 2012 addressed to “sick cathée id. EX.
E, ECF No. 53 at 100. Nurse Boiano responddtieaequest, provided medication to Mr.
Castillo, contacted Dr. Ruiz regarding a medication re-fill for his condition, and referred him to a
physician for examinatiorsee id. Defs.’ L.R. 56(a)1 Stmt., thach. 1 at 57, ECF No. 47. There
iS no evidence to suggest that defendants DuBaitayn, or Garcia were aware of this Inmate
Request or involved in sponding to the request.

Mr. Castillo only submitted one medicaigyrance during the period from April 2011 to

July 19, 2012SeeMem. Opp’n Mot. Summ. J., Ex. ECF No. 53 at 54. As indicated above, on
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June 6, 2012, Mr. Castillo filed a request foreath Services Review regarding diagnosis of
and treatment for his sinus conditi@ee idMr. Castillo contends that, when a grievance is filed
by an inmate regarding medical treatment, meditzf become aware of the matter or issues in
the grievance. Mr. Castillo has submittemlevidence to support this contention.

With respect to the June 6, 2012, Healthvise Review, the evidence submitted by both
Mr. Castillo and Defendants refits that Medical Grievanceo@rdinator Estrom met with Mr.
Castillo, discussed his conceiarsd then referred him to a phyisic for diagnosis and treatment.
See idDr. Ruiz examined and referred Mr. CHstfor sinus x-rays on July 3, 2012 and Dr.
O’Halloran examined, treated and prescribeztlication to Mr. Castillo in July 19, 201Ree
Mem. Opp’n Mot. Summ. J., Ex. D, ECF No. &391. There is, however, nothing in the record
to suggest that defendants Durato, Brown, or i@avere involved in or aware of the Health
Services Review request or its disposition.

Mr. Castillo therefore has not provided exide to support his assertion that Durato,
Brown, or Garcia were aware of and deliberaietjfferent to his sinusondition. Thus, he has
failed to raise a genuine issakematerial fact as to trgubjective element of the Eighth
Amendment standar&eeHicks v. Baines593 F.3d 159, 166 (2d Cir. 2010) (noting that
“conclusory allegations or dengal . . cannot by themselves create a genuine issue of material
fact where none would otherwise exist,” nor &anere speculation or conjecture as to the true
nature of the facts” (interhguotation marks omitted)).

Accordingly,defendant®urao, Brown and Garcia are entitled to judgment as a matter

of law on Mr. Castillo’s claim tht they were deliberately indiffent to his medical needs during
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the period from April 2011 to July 2012. The motion for summary judgment is granted as to this
Eighth Amendment claim against deflants Durato, Brown and Garcia.

D. Retaliation

Defendants have not challenged Mr. Castilletliation claim on itsnerits. The issue of
retaliation therefore will baddressed at trial.

IV. CONCLUSION

Defendants’ Motion foSBummary Judgment {SRANTED in part andDENIED in part.
The motion is granted as to whether Defendants Hogan, Smith, Johnson, Garcia, Mack, Guzman,
Bartley, Waterford, Husband, Bernard anda®ano were deliberately indifferent to Mr.
Castillo’s sinus condition during the timerjwel from January 2011 to March 7, 2011 and the
claims that defendants Durato, Brown, Gar8auffard and Saraceno were deliberately
indifferent to Mr. Castillo’s sinus condition during the timeipe from April 11, 2011 to July
18, 2012.

The motion is denied as to the cldinat Hogan, Johnson, and Smith engaged in
retaliatory conduct in Februa®011 and the claims that Ruiz, Stewart, and Estrom were
deliberately indifferent to MrCastillo’s sinus condition durinipe period from April 11, 2011 to
July 18, 2012.

SO ORDERED at Bridgeport, Connecticut, this 31st day of March, 2018.

/s/Victor A. Bolden

VICTOR A. BOLDEN
WNITED STATESDISTRICT JUDGE
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