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UNITED STATESDISTRICT COURT
DISTRICT OF CONNECTICUT

ANTHONY BAILEY,
Plaintiff

Case No. 3:14-cv-01509 (VAB)

V.

ESPN, INC.,
Defendant.

RULING AND ORDER

Plaintiff, Anthony Bailey, brings this actih against ESPN, Inc., Plaintiff's former
employer. Specifically, Mr. Bailey seeks damagating to the termination of his employment
by ESPN, asserting causes of action in ninersgpaounts in his Amended Complaint (the
“Complaint”). Defendant now moves to dis® seven counts of the Complaint under Rule
12(b)(6), Fed. R. Civ. P., for failure to statelaim upon which relief can be granted. [Doc. No.
23]. For the reasons set forth below, the Cbareby GRANTS in part ardENIES in part this
motion.

. LEGAL STANDARD

A motion to dismiss for failure to state aich under Rule 12(b)(6), Fed. R. Civ. P., is
designed “merely to assess the legal feasilolitg complaint, not to assay the weight of
evidence which might be offered in support there@fficial Comm. of Unsecured Creditors of
Color Tile, Inc. v. Coopers & Lybrand, LL.B22 F.3d 147, 158 (2d Cir. 2003) (citations
omitted). When deciding a Rule 12(b)(6) motiordismiss, a court must accept the material
facts alleged in the complaint as true, draw abomable inferences in favof the plaintiff, and

decide whether it is plausible that fhlaintiff has a valid claim for reliefAshcroft v. Iqbgl556
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U.S. 662, 678-79 (2009Rell Atl. Corp. v. Twomb\550 U.S. 544, 555-56 (2007); re NYSE
Specialists Sec. Litig503 F.3d 89, 95 (2d Cir. 2007).

A plaintiff's “[flactual allegations must benough to raise a righd relief above the
speculative level,” and assert a sawf action with enough heft to show entitlement to relief and
“enough facts to state a claim to rélieat is plausible on its face.Twombly 550 U.S. at 555,
570. A claim is facially plausibli “the plaintiff pleads factual@ntent that allows the court to
draw the reasonable inference that the defeinddiable for the misconduct allegeddgbal, 556
U.S. at 678. Although “detailed factual allegagbare not required, a complaint must offer
more than “labels and conclusions,” or “a foraialrecitation of the elements of a cause of
action,” or “naked assertion[s]’ devoad “further factual enhancementTwombly 550 U.S. at
555, 557 (2007). Plausibility at the pleading stag@netheless distinftom probability, and
“a well-pleaded complaint may proceed even stitkes a savvy judge that actual proof of [the
claims] is improbable, and . . . recoyés very remote and unlikely.Td. at 556 (internal
guotation marks omitted).

. DISCUSSION

ESPN moves to dismiss Counts One, Tiige, Six, Seven, Eight, and Nine of the
Complaint. For the following reasons, the Gayrants the motion tdismiss Count Eight and
Count Nine, denies the motion to dismiss Cdtime and Count Sevennd grants in part and
denies in part the motion to dismiSsunt One, Count Two, and Count Six.

A. Claim for Tortious I nterference with Business Expectancy/Contractual
Obligations (Count Nine)

Defendant moves to dismissaiitiff's claim for tortious interference and Plaintiff does
not oppose this portion of Defendant’'s motion. Efi@re, the Court dismisses Count Nine of the

Complaint.



B. Claim for Intentional Infliction of Emotional Distress (Count Eight)

Mr. Bailey alleges that the ESPN's actiomsre intentional and extreme and outrageous
in nature, were intended to and did cause himreesmotional distress, and caused him to incur
damages. He further alleges that ESPN knew or should reasonably have known that its actions
would cause him severe emotional distresSPE argues that thisasim should be dismissed
because Mr. Bailey has failed to allege factd tonstitute extreme and outrageous conduct.
The Court agrees.

Under Connecticut law, four elements mibstestablished to prevail under a claim for
intentional infliction of emotional distress: “(1)at the actor intended to inflict emotional
distress or that he knew or shdilave known that emotional disteewas the likely result of his
conduct; (2) that the conduct was extreme anchgebus; (3) that the fsdant’'s conduct was
the cause of the plaintiff's diess; and (4) that the emotiomldtress sustained by the plaintiff
was severe.”Appleton v. Bd. of Educ. of Town of Stoning@s¥ Conn. 205, 210 (Conn. 2000)
(internal quotation marks and citation omittetln order to state aagnizable cause of action,
Plaintiff must not only allege eadf the four elements, but also must allege facts sufficient to
support them.”Golnik v. Amatp299 F. Supp. 2d 8, 15 (D. Conn. 2003). “Mere conclusory
allegations are insufficient as a matter of Il support a cause of action for intentional
infliction of emotional distress.Huff v. W. Haven Bd. of Edyd.0 F. Supp. 2d 117, 122 (D.
Conn. 1998).

“Whether a defendant’s conduct is sufficiensatisfy the requirement that it be extreme
and outrageous is initially a question for the tooidetermine. Only where reasonable minds
disagree does it become iasue for the jury.”Appleton 254 Conn. at 210 (citations omitted).

“The general rule is that thers liability for conduct exceat all bounds usually tolerated by a



decent society, of a nature which is especiedligulated to cause, and does cause, mental
distress of a very serious kindGolnik, 299 F. Supp. 2d at 15 (inted quotation marks and
citations omitted).

‘Liability has been found only where éhconduct has been so outrageous in

character, and so extreme in degrae,to go beyondllapossible bounds of

decency, and to be regarded as atrocious, and utterly intolerable in a civilized
community. Generally, the case is onenihich the recitation of the facts to an
average member of the community woalduse his resentment against the actor,
and lead him to exclaim, “Outrageous!”
Appleton 254 Conn. 205, 210-11 (quoting 1 Restatement (Second), Torts 8§ 46, cmt. (d), p. 73
(1965)). Connecticut courts have been reludimallow claims for itentional infliction of
emotional distress, even in cases involvigngicant employment-related activities, and in
applying Connecticut law, fedéreourts in this District have interpreted the extreme and
outrageous requirement strictlpeeGolnick 299 F. Supp. 2d at 15-16 (collecting caskespez-
Salerno v. Hartford Fire Ins. CpNo. 3:97-cv-273, 1997 WIE66890, at *7, 1997 U.S. Dist.
LEXIS 19724, at *19-21 (D. Coniec. 8, 1997) (same).

“There is no bright line rule to detemme what constitutes extreme and outrageous
conduct sufficient to maintain an action as tdourt must look to thspecific facts and
circumstances of each case in making its decisiokion v. Frinton170 F. Supp. 2d 190,
198 (D. Conn. 2001) (internal quotation marks amation omitted). However, “[c]ertain
principles have emerged in the context opyer/employee relatiohgs which guide the
analysis. A court evaluates ether ‘. . . the employer’s couadt, not the motive behind the
conduct, [is] extreme or outrageousArmstead v. Stop & Shop Companies,,IhNn. 3:01-cv-
1489, 2003 WL 1343245, at *5, 2003 U.S. Dist. UEX4107, at *14 (D. Conn. Mar. 17, 2003)

(citations omitted) (alterations in originall.hus, claims of employer misconduct that challenge

motive or intent are dismissed unless the matiifgsonduct is itself oudgeous or extreme.



Furthermore, “[e]Jven conduct which is unlawfo@y not be labeled ‘extreme and outrageous’
unless it has a natural tendency to have amaersdinarily negativeféect upon the emotional
well-being of any person who is exposed or subject toHamilton v. Town of HamdeNo.
3:08-cv-164, 2008 WL 4999301, at *10, 2008 WDsst. LEXIS 94242, at *26 (D. Conn. Nov.
19, 2008) (internal quotation marks and citation omitted).

Viewing the allegations in the light most faabte to the Plaintiff, the Court finds that
the conduct of the Defendant, akeged in the Complaint, does not constitute extreme and
outrageous conduct under the lahir. Bailey alleges that ESPfist computed the amount of
bonuses and benefits to which he was entiled, then almost immediately terminated him
without cause in order to avoid paying him. Téenination itself is no& sufficient basis for an
intentional infliction of emotional distress clairdeeCraig v. Yale Univ. Sch. of Me@38 F.
Supp. 2d 4, 10 (D. Conn. 2011) (“Generally, persbantons . . . that fall[] within the
reasonably expected ‘vicissitudafsemployment,’ . . . even if unlawful, are usually not deemed
extreme and outrageous conductNeither is ESPN'’s alleged riee of depriving Mr. Bailey
of the payments and benefits thatrevehortly to become due to hirBeeParsons v. United
Technologies Corp., Sikorsky Aircraft Qi243 Conn. 66, 88-89 (1997) (“The mere act of firing
an employee, even if wrongfully motivated, does transgress the boundssaicially tolerable
behavior.”). Moreover, Plaiiit has pointed to no case ldwlding an employer liable for
intentional infliction of emotional distress f@rminating an employee shortly after calculating
the amount of compensation to which theptoyiee was about to become entitled.

Finally, there are cases in which similanduct was found not to tssfy the requirement
of extreme and outrageous condugtg, Lopez-Salernol1997 WL 766890, at *7, 1997 U.S.

Dist. LEXIS 19724, at *19 (finding termination pfaintiff “just as she should have become



eligible for long term disability benefitsiot to be extreme and outrageous condiit)anuele

v. Boccaccio & Susanin, IndNo. CV 90-0379367 S, 1992 WL 79823, at *3-4, 1992 Conn.
Super. LEXIS 992, at *8-10 (Conn. Super. Ct. A, 1992) (finding allegans that plaintiff
was terminated for false and non-existent reasomeprive her of benefits and compensation,
and in contravention of employer’s procedunsufficient to establish employer’s conduct as
extreme and outrageous).

For all of these reasons, the motion to disnaSSRANTED with respect to Count Eight.

C. Claim for Termination in Violation of ERISA (Count Five)

The Employee Retirement Income SecuAtt of 1974 (“ERISA”), 29 U.S.C. § 1004t
seq, is designed to regulate employee welfaré pension benefit plans. The Second Circuit
“require[s] the exhaustion of administrativenedies for the denial of ERISA benefitBurke
v. Kodak Ret. Income PlaB36 F.3d 103, 107 (2d Cir. 2003). Because Count Five of the
Complaint alleges a cause of actiunder ERISA and Mr. Bailey Baot alleged that he pursued
administrative remedies, ESPN argues thatdbisit should be dismissed under Rule 12(b)(6).
The Court disagrees and this claim wsilirvive ESPN’s motion to dismiss.

Count Five of the Complaint titled “ERISA — Pension Pig” and alleges that “[t]he
defendant terminated the plaintiff to avoid/pey the plaintiff the supplemental retirement
pension plan which would have afforded themntiffia significantly more valuable retirement
pension that was to become due.” Compl. {bffis language unambiguously asserts a statutory
claim squarely under § 510 of ERISA, whiclolpibits the discharge of any participant or
beneficiary of an ERISA plan “fahe purpose of interfering withe attainment of any right to

which such participant may baoe entitled under the plan.” 29 U.S.C. § 1140. ESPN suggests



that this count is instead a claim fbreach of the terms of the ‘Supplemental
Pension/Retirement Plan.” No such allegatiooywever, appears anywhere in the Complaint.
ESPN appears to argue further thatduse Count Five cites § 502(a)(1){B)must still
be construed as a claim fornsdits requiring exhaustion of adnistrative remedies. While §
502(a)(1)(B) is not probative ®fir. Bailey’s claim, it does not render the claim for relief
defective.
Federal pleading rules call for a shondaplain statement of the claim showing
that the pleader is entitled to relief []; they do not countenance dismissal of a
complaint for imperfect statement dhe legal theory supporting the claim
asserted. . . . Having informed [defendafitthe factual basis for their complaint,
[plaintiffs] were required to do no more stave off threshold dismissal for want
of an adequate statement of their claim.
Johnson v. City of Shelby, Mis$35 S. Ct. 346, 346, 347 (2014) (internal quotation
marks and citations omittedjee alsdartholet v. Reishauer A.G. (Zuri¢t953 F.2d
1073, 1078 (7th Cir. 1992) (“Although it isrmonon to draft complaints with multiple
counts, each of which specifiasingle statute or legal ruleothing in the Rules of Civil
Procedure requires this. . . . InsteadsKing whether the complaint points to the
appropriate statute, a countaalld ask whether relief is posshlinder any set of facts that
could be established consistent with tHegations. . . . [T]he complaint need not
identify a legal theory, and specifying an incorrect theory is not fatbldiijed States v.
Provident Nat. Bank259 F. Supp. 373, 376 (E.D. Pa. 1966) (“If, in . . . a complaint, there

also appears a reference tamelevant statute, or if nstatute is mentioned, the Court

need only take judicial notiasf the relevant statute.?).

! This subsection merely provides that participantsemeficiaries of ERISA plans are empowered to bring civil
actions to recover benefits due under the terms of the plan, to enforce rights under the terplargfahéo clarify
his rights to future benefits under the terms of the plan. 29 U.S.C. § 1132(a)(1)(B).

2 Under § 502(a)(3), ERISA plan participants and beneficiaries are empowered to briagtiwvi for appropriate
equitable relief to redress violations of any provision of ERISA.



ESPN does not contest that Mr. Bailey hasgaltesufficient facts to establish a plausible
claim for relief under § 510, other than higudee to allege exhati®n of administrative
remedies. Further, as ESPN acknowledges, tfdjtscourts in the Second Circuit have drawn a
distinction between claims relag to violations of the terms a benefit plan, and claims
relating to statutory violations &RISA, finding that the formehut not the latter, claims must
be administratively exhausted.” Doc. No. 23-1, at 5 (quddiagnond v. Local 807 Labor
Mgmt. Pension Funds95 F. App’x 22, 24 (2d Cir. 2014n¢ernal quotation marks omitted)).

The Court finds that Count Five of the Comptalleges a statutomniolation of 8 510 of
ERISA, and, because there is no requiremettterSecond Circuit to allege administrative
exhaustion for such a claiffDENIES Defendant’s motion to dismiss Count Five.

D. Preemption of State Common Law Claims (Counts One, Two, Six, Eight)

In this action, Plaintiff assts state common law claimsrfbreach of implied contract,
promissory estoppel, breach of the impleadenant of good faith and fair dealing, and
intentional infliction ofemotional distress. Section 514ERISA provides that, with certain
exceptions not relevant here, the provisionERfSA “shall supersede any and all State laws
insofar as they may now or hereafter retatany [covered] employee benefit plan[.]” 29

U.S.C.A. § 1144. This preemption provisi@mbrace[s] common law claims and other

3 ESPN pointed to Seventh and Eleventh Circuit case law that does require administrative exharsfion

statutory ERISA claimsseeDoc. No. 37, at 4-5, and raised for the first time at oral argument the theory that the
benefit plans in this case included explicit language requiring such exhaustion, but has not actually identified any
such provision describing administrative procedures under which Plaintiff could have souffurrble

“discharge . . . for the purpose of intmihg with the attainment of” his pengicights. 29 U.S.C. § 1140. Rather,

the plan language produced by Defendant merely provides for claims procedures for appeabnfgrchanefits

that have been denie@eeDoc. Nos. 23-3, 23-4. Even if this Court were to adopt the law of the Seventh and
Eleventh Circuits, rather than followinige precedent of district courts in thec8ed Circuit and the majority rule of

the Third, Fourth, Fifth, Sixth, Ninth, and Tenth Circuits, the administrative exhaustion requirgawtd not be
applicable in this case becaukere was no administrative remedy available to be exhausted.

* In addition, “[ijmplicit in the exhaustion requirement is the condition that a plaintiff must have an administrative
remedy to exhaust.Kirkendall v. Halliburton, Inc. 707 F.3d 173, 179 (2d Cirgdert. denied134 S. Ct. 241

(2013). ESPN has not pointed to any administrative procedures through which Mr. Bailey could have sought relief
for his allegedly wrongful termination in violation of § 510.



judicially created law.”Collins v. S. New England Tel. C617 F. Supp. 2d 67, 71 (D. Conn.
2009). However, the Court must “address|[] claohpre-emption wittthe starting presumption
that Congress does not intendstgplant state law” and “ondlassumption that the historic
police powers of the States were not to lygesseded by the Federal Act unless that was the
clear and manifest purpose of Congredséw York State Conference of Blue Cross & Blue
Shield Plans v. Travelers Ins. €614 U.S. 645, 654, 655 (1995).

The Supreme Court has laid @utwo-part inquiry to determaif a state law “relate([s]
to” a covered employee benefigplfor purposes of § 514(a): ftf[1] has a connection with or
[2] reference to such a planCalifornia Div. of Labor Standals Enforcement v. Dillingham
Const., N.A., In¢.519 U.S. 316, 324 (1997) (internal quotation marks and citation omitted).
“[T]o determine whether a stal@wv has the forbidden connection, [a court must] look both to the
objectives of the ERISA statute aguide to the scope of that law that Congress understood
would survive, as well as to the naturelod effect of the state law on ERISA plangd’ at 325
(internal quotation marks and citations omittedhe Second Circuit kgrovided the following
guidance on those objectives:

Congress intended ERISA to establishringulation of employee-benefit plans as

an exclusively federal concern. SpecifigaCongress aimed ‘to ensure that plans

and plan sponsors would be subjectatainiform body of benefits law.” This

minimizes the administrative and finaridiurdens of complying with conflicting
directives from the states, and betwdba states and the federal government.

This was designed to prevent a conflét substantive law that would require

tailoring ‘plans and employer conduct tiee peculiarities of the laws of each

jurisdiction.” In sum, the ‘basic thrust of the pre-emption clause, then, was to
avoid multiplicity of regulation in order to permit the nationally uniform
administration of employee benefit p&an and to prevent frustrating plan
administrators’ obligations to calcutatiniform benefit levels nationwide.

Hattem v. Schwarzeneggdd9 F.3d 423, 429 (2d Cir. 2006) (citing and quofingvelers

internal citations omitted). As to the second jpdthe inquiry, “[wlhee a State’s law acts



immediately and exclusively upon ERISA plans or where the existence of ERISA plans is
essential to the law’s operation . . . tliaterence’ will resulin pre-emption.” Dillingham, 519
U.S. at 325.
1. Breach of Implied Contract (Count One); Promissory Estoppel
(Count Two); Breach of the Implied Covenant of Good Faith and Fair
Dealing (Count Six)

Mr. Bailey’s claims for breach of an alleged implied employment contract, promissory
estoppel, and breach of the implied covenarmgoafd faith and fair dealing are distinct from his
claim under 8 510 of ERISA. As the parties agreuring oral argument on this motion on July
10, 2015, Counts One, Two, and Six of the Compkaia only partially pgempted by ERISA.
The existence of an ERISA plan is clearly essential to the specific portion of these claims
seeking damages for Mr. Bailey’s lost pension fieshand credits, as ¢éhspecific terms of the
covered pension plan would be essential to masurtdhis portion of thelaim. Therefore, the
motion to dismiss Counts One, Two, and Six is GRANTED insofar as the claims relate to
damages for lost pension benefits and creditsRENIED as to the remainder of the claims.

2. Intentional Infliction of Emotional Distress (Count Eight)

Because the Court has aldgdound that this count fails to state a claim upon which
relief may be granted based on analysis of the substantive staseéswpraSection I1.B, it
need not reach the question of whether Mr. Baléytentional Infliction of Emotional Distress
claim is preempted by ERISA.

E. Defamation Claim (Count Seven)

Mr. Bailey alleges that, ding the 2014 school year, ESPN informed parents at his
children’s school that he was terminatedembezzling $15 million, knowing that this

information was false or recklessly disregardivitether it was false, and that his reputation

10



suffered injury as a result of the statement. alieges that these false statements were then
communicated by these parentgluding Kim Dobie, to school psonnel, including some who
volunteered with Mr. Bailey’s wife on school furaising efforts. These school employees, in
turn, informed the school’s peipal of the alleged defamatory statements, and the principal
thereafter required that Mr. Bayl and his wife engage in discussions with him regarding the
statements that had allegedly been made against Mr. Bailey.

ESPN argues that this claim should b&nissed for the Complaint’s failing to
specifically identify the current or former BN employee who made the alleged statements
against Mr. Bailey and any of the other “multiple” parents, aside from Kim Dobie, to whom
these statements were allegedly made. Howewan the allegations made in the Complaint,
this additional degree of specificity is meguired at this stage of the litigation.

“Under Connecticut law, to establish a paifiacie case of defamation a plaintiff must
demonstrate that: (1) the defendant publishedfamatory statement; (2) the defamatory
statement identified the plaintiff to a third person; (3) the defamatory statement was published to
a third person; and (4) the plaintiff's reputatsuffered injury as a result of the statement.”
Bagley v. Yale Uniy42 F. Supp. 3d 332, 364 (D. Conn. 2014) (internal quotation marks and
citation omitted)see alsd@Gambardella v. Apple Health Care, In291 Conn. 620, 627-28
(Conn. 2009). Plaintiff has alleged facts that go to each of these elements.

The pleading of claims for defamation is goved by the liberal standards of Rule 8,
Fed. R. Civ. P., and not a meoheightened standar&eeKelly v. SchmidbergeB06 F.2d 44, 46
(2d Cir. 1986). “The test of a [defamation] cdaipt’s sufficiency is whether it is detailed and
informative enough to enable defendant to res@omtito raise the defemsf res judicata if

appropriate. . . . The centrarcern is that the complaint aftbdefendant sufficient notice of

11



the communications complained ofdnable him to defend himselfld. (internal quotation
marks and citations omitted). In order to prevglich sufficient notice, a plaintiff must plead
what defamatory statements were made conaghie plaintiff, when they were made, and to
whom they might have been mad&brahams v. Young & Rubica®79 F. Supp. 122, 128 (D.
Conn. 1997)see alsdJ.S. ex rel. Smith v. Yale Univ15 F. Supp. 2d 58, 109 (D. Conn. 2006)
(defamation plaintiff “must at least plead trentent of the alleged communications, when they
were made, the context in which they were made, or by and to whom they were made”).

ESPN has identified a case dismissing famdation claim, solely on the basis of the
plaintiff’s failure to identify the anonymous employee or agent of the defendant responsible for
making the allegedly defamatory statemdxeal v. Asta Funding, IncNo. 13-cv-2176, 2014
WL 3887760, at *3, 2014 U.S. Dist. LEXIS 1131426 (S.D.N.Y. June 17, 2014). The cases
cited inNealto support its holding, however, involvengplaints with allegations of a more
vague and conclusory nature, in which multiple pleading deficiencies were idehtified.
Moreover, while Connecticut courts requirgraater degree of ghding specificity for

defamation claims than the Federal Rules, evey do not require that a complaint specifically

® Seeln Touch Concepts, Inc. v. Cellco P’sh#9 F. Supp. 2d 447, 484 (S.D.N.Y. 2013) (dismissing claim based
on allegations that defendants “repeatedly and publicly” made defamatory statements about pthimifiestook

“a strategy of prejudicing the reputation and credibility’ptintiff among plaintiff's subagents “and within the
telecommunications community” for failing to “put forth amgnconclusoryactual allegations regarding the
publication of such defamatory statements to third parties,” incluaihg affiliated with Verizon made such
statementgo whomsuch statements were made, hodithey were communicatedfamp Summit of Summitville,
Inc. v. VisinskiNo. 06-cv-4994, 2007 WL 1152894, at *10-12, 2007 U.S. Dist. LEXIS 28496, at *30, *36
(S.D.N.Y. Apr. 16, 2007) (dismissing claim based begations that summer camp sent defamatory written
communications “to 2006 summer campers and/or their parents or guardians” and had “verbal icorsvertat
certain parents or guardians of campers” in which it nded@matory statements besa the complaint “neither
alleges who at Camp Summit made the defamatory remarks, nor to whom the comments wer@&aféetty)y.
Halprin, No. 90-cv-2751, 1991 WL 148798, at *7-8, 1991 U.S. Dist. LEXIS 10344, at *22, *24 (S.D.N.Y. July 26,
1991) (holding defamation claim to be “pleaded in so vague and conclusory a fashion as to i to. satule

8(a)” where complaint alleged “without giving any dettigt the ‘defendants’ have made false and defamatory
statements to the press and ‘poterdiaployers of plaintiff” and alleged “no details with respect to the source,
timing or substance of any derogatory statements”).

12



identify the unknown individual agent or empéeyof a corporate defendant who made the
allegedly defamatory statement at issuegmvbther critical details are alleged.

Connecticut courts afford a number of spédefenses to defamation claims, whose
appropriateness “depend[s] on the nature of theratatts alleged to have been made,” and thus,
“[i]f the plaintiff's pleadings are nebulous asttee identity of the speaker, audience and the type
of statements made, it may be difficult foe ttlefendants to plead any appropriate special
defenses.”Lamson v. Farrow53 Conn. L. Rptr. 298 (Conn. Super. Ct. Jan. 10, 2012).
Nevertheless, “a review of thealable special defenses for defation shows that,” where “the
plaintiff has alleged that theeefendant, a private Connecti@ampany, has made defamatory
statements, through its employees or ageriseh though “the plaintiff has not named the
particular employees or agents of the defahedno made the defamatory remarks,” “the
plaintiff has alleged adequately specific inforroatto put the defendant on notice of the claims
made against it so that a relavaefense can be advance®bdman v. United llluminating Co.
No. CV146044689S, 2015 WL 3555343, at *4, 2@dnn. Super. LEXIS 1096, at *14-15
(Conn. Super. Ct. May 12, 2015).

In this case, Mr. Bailey has alleged thaitsments were made falsely claiming that he
had been terminated from ESPN for embezziingrge sum of money, that these statements
were made after his terminai and during the 2014 school yeand that they were made to
parents at his children’s schowoicluding Kim Dobie, by an “ESPN Source.” The Complaint
thus alleges the timing and the sfiecontent of the d&ged statement, theddtity of one of the
individuals to whom the statement was publistaedi that the individdavho made the alleged
statements was an employee of ESPN who wadifigehby the recipients of the statements as

an “ESPN Source.” With these allegatipBefendant has “sufficient notice of the

13



communications complained of,” and the moreipalar details may be drawn out in discovery.
Cf. Boyd v. Nationwide Mut. Ins. C&R08 F.3d 406, 410 (2d Cir. 2000) (observing the
importance of “recogniz[ing] the difference bewwn disposing of a ca®n a 12(b)(6) motion
and resolving the case later in the proceedifaysexample by summary judgment” and noting
that “a plaintiff may allege facts suggestiveoagh to warrant discovery, even where those facts
alone would not establish a c&@uof action for defamation®).

The motion to dismiss the defamation claim therefore is DENIED.
1. CONCLUSION

For the foregoing reasons, Defendant’s motmdismiss is: GRANTED with respect to
Count Eight and Count Nine; DENIED with respect to Count Five and Count Seven; and
GRANTED with respect to Count One, Codiwo, and Count Six, insofar as these counts

directly relate to benefit plans coeel by ERISA, and otherwise DENIED.

SO ORDERED this 29th day of July, 201at Bridgeport, Connecticut.

/s/ Victor A. Bolden
VICTOR A. BOLDEN
UNITED STATES DISTRICT JUDGE

® Of course, if discovery yields no evidence to corrat®these allegations, the claim must be dismissed at the
summary judgment stage.
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