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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF CONNECTICUT

MELISSA GRAN,

Plaintiff,
V. CIVIL NO. 3:14-cv-1632(VAB)
TD BANK, NA,

Defendant.

RULING ON DEFENDANT'S MOTION FOR SUMMARY JUDGMENT

TD Bank, NA (“TD Bank” or the “Bink”) terminated Melissa Gran’s
employment, because it claims that it bedié¢she cashed checks for certain Bank clients
in a way that violated the Barkpolicies. Ms. Gran claims that the Bank terminated her
because she was a woman with young childrehtherefore, discriminated against her
on the basis of her gender irohation of the Connecticut kFeEEmployment Practices Act
(“CFEPA"), Conn. Gen. Stat. 8 4&@0(a)(1). Compl. at Fst Count, ECF No. 1-1. She
also brings a negligent iindtion of emotional distress claim against the Bank for its
conduct surrounding her terminatiold. at Second Count.

TD Bank has moved for summary judgmentboth claims. Mot. for Summ. J.,
ECF No. 45. For the reasons that follow, TD Bank’'s motiddBRANTED with respect
to Ms. Gran’s negligent inflictionf emotional distress claim amENIED with respect
to her CFEPA claim.

l. STATEMENT OF FACTS

Ms. Gran began working for TD Bank in April 1999. Def.’s Ex. B, Gran Dep.

24:12-14, ECF No. 47-2. Most recently, ahding the time period relevant to this

lawsuit, Ms. Gran worked as a store mamagehe Bank’s downtown Hartford location.
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Def.’s Local Rule 56(a)1 Stmt. § 16, ECF No.'4 this role, Ms. Gran had “overall
responsibility for the store,” whidncluded overseeing the Bank’s operations,
implementing the Bank’s policies and prdoees, and directing employees about the
same.ld. 11 19-20. While employed there, she also had two children, one born in
January 2008, and the other in February 20d3Y 17.

Ms. Gran generally received positireviews for her job performancéd. I 21.

But Ms. Gran and her supervisors agree ‘thpérations,” or enging that policies and
procedures were followed consistently,snsaweak area of her performandeé.; Def.’s
Ex. B, Gran Dep. 38:19-40:4, 52:16-24, ECF No. 47-2.

TD Bank has a number of written policiggverning check cashing. One of these
policies, known as the TD Bank Check Castadjcy, provides that checks payable to a
business entity must be deposited int@acount owned by that business and may not be
cashed. Def.’s Local Rule 56(a)1 StftlO, ECF No. 47. Another, known as the
Standard Funds Availability Policy, providesthhe first $100 of a customer’s non-cash
deposits are available immediately and the remg funds are availde no later than the
next business day, subject to certain exceptitohs]] 12. These policgeare intended to
save the Bank money, in case of bounced checks, and to ensure compliance with banking

regulations.Id. 11 7, 13.

! Ms. Gran denies a number of the statements matil® Bank’s Local Rule 56(a)1 Statement without
citing contrary evidence or adequately explainirgyhibsis for the Court notesidering the evidencesee

e.g, Pl.’s Local Rule 56(a)2 Stmt. 1 38, 43, ECF No. 52-24. The District of Connecticut's Local Rules,
however, require that “each denial in an oppondrgtsal Rule 56(a)2 Statement[ ]| must be followed by a
specific citation to (1) the affidavit of a witness competent to testify as to the facts at trial and/or (2)
evidence that would be admissibldral “ D. Conn. L. Civ. R. 56(a)3. Under this standard, the Court
deems these statements admitted ferthirposes of evaluating this motion, to the extent they are supposed
by admissible record evidence.

2 Ms. Gran disagrees with TD Bank’s characterizatibher job performance and argues that she was an
exceptional employee with consistently excellenteesg. Pl.’s Opp. Br. 4, 18, ECF No. 52. Her
performance evaluations suggest ttat often received a high ratibgt not the highest availabl&ee

e.g, Def.’s Exs. A-10-A-14, ECF No. 47-1; PIEx. 2,Performance Reviews, ECF No. 52-2.



In April 2013, while Ms. Gran was out anaternity leave after the birth of her
second child] a Corporate Security Senior Investigator at TD Bank named Mario Rosa
discovered a small business account “otitMd. Gran’s branch location which was
overdrawn by over $5,000d. 11 23-24. The Bank’s CorpoeaBecurity Department is
responsible for investigatinghg issues that place the Baakrisk, including fraud and
other types of illicit accourdctivities. Def.’s Ex. B, Gran Dep. 107:15-19, ECF No. 47-
2. As aresult of being overdrawn, the account was placed on “No Check Activity
status,” which blocked all checks and oththdrawals from postig to the account.

Def.’s Local Rule 56(a)1 Stmt. { 23, ECF No. &his status also triggered an extended
wait time, past the next business day, befands deposited by check could be made
available to the account holddd.

Mr. Rosa followed up about this overdmaaccount with Assistant Store Manager
Sabina Vegiard, who was filling in for Ms. &r as store manager while she was out on
maternity leaveld. J 24. Mr. Rosa testified that Mgegiard told him the branch often
made funds available to thisrgaular client, known as PM Biness in this lawsuit, even
though the account was overdrawn, becausekhew that the checks they cashed were
“good.” 1d. T 267 He also testified that Ms. Vegiard indicated that, as a result, this

customer paid roughly $12,000 in overdraft fees per yiear.

% Ms. Gran was out on maternity leave for the birth of this child from February 2013 to May 2013. Def.’s
Local Rule 56(a)1 Stmt. § 25, ECF No. 47.

4 Ms. Gran objects to the admissibility of these statements, arguing that they constitute hearsay. Pl.’s Local
Rule 56(a)2 Stmt. 1 26, ECF No. 52-24. The Couregthat these statements would be hearsay, if they
were offered for the truth, but finds that instead, theyadmissible because they are offered as evidence of
Mr. Rosa’s state of mind. Fed. R. Evid. 803(3)dtsiment of the declarant’seth+existing state of mind

(such as motive, intent, or plan)” istrexcluded by the rule against hearsagg also e.gUnited States v.

Puzzg 928 F.2d 1356, 1365 (2d Cir. 1991) (evidence offered to demonstrate state of ntindreay)see

also e.g,. United States v. GarcjdNo. CIV. 3:97CR61(AHN), 1997 WL 409524, at *2 (D. Conn. July 3,

1997) (same).



Mr. Rosa referred the matter to a RegidDperations Officer, Francine Smith,
for investigation.Id. § 27> Ms. Smith, along with Human Resources Manager Tara
Celani, Ms. Gran’s direcupervisor, Kristie Dammlinggnd Human Resources Business
Partner Cheryl Wegraff conducted the investigatilwh {1 16, 27, 32. All four of these
individuals are women, who have childré.q 18, 30, 35, 37.

To investigate the matter, TD Bank inteewed several employees and reviewed
relevant account recordsd. § 38° The investigation revealatiat Ms. Gran and other
employees at her store regularly castieeicks made payable to PM Business and
deposited these funds into the account as cash, making the funds immediately available.
Id. 139. It also revealed that employeeshat store cashed checks payable to PM
Business’s owner personally from the BJsiness account, even if the account was
overdrawn, and made those funds available immedialél\ff 42. The investigation
showed that the Hartford branch employltiewed a similar practice for at least one
other customer, referred to as “DO Bwess” in the conteof this case.ld. § 47.

In one instance, TD Bank’s teller compusgstem rejected a transaction because
PM Business’s account had insufficient funasich caused a stop to be automatically
placed on its accountd. § 45. Ms. Gran manually orrede the system, cashed the
check in its entirety, and provided the custowith the amount of the check in casd.

1 46. In another instance, she manually ol ithie system to make funds available

® Ms. Gran denies this statement in her Local Rule 56(a)2 Statement, but she fails to cite any contrary
evidence and to explain sufficientiyhy the evidence supporting this fact is inadmissible. Thus, it is
deemed admittedSeeD. Conn. L. Civ. R. 56(a)3.

® Ms. Gran was interviewed as part of the investiggtbut only after she returned from maternity leave,
and Ms. Smith refused to speak with her about the investigation during her leave. Pl.’s Ex.Aff Gifa
21-24, ECF No. 52-1; Pl.’s Ex 5, E-mail dated May 6, 2013, ECF No. 52-5; Def.’s Ex. BD&pan
132:18-21, 133:5-134:15, ECF No. 47-2. Ms. Gran testified that the meeting lasted thirty to forty-five
minutes and that she was not shown any documents. Pl.’s Ex. 1, Gran Aff. § 24, ECF No. 52-1.



more quickly to DO Business, after the qauter system had placed a seven-day hold on
the account because of sevesdlirned deposit itemdd. § 48.

The findings of the Bank’s investigatiovere elevated to the Senior Vice
President of Retail Banking, Mauro Decarolid. § 56. Upon the recommendation of
Ms. Celani and Ms. Weagraff, as well@anior Vice President of Human Resources
Shirley Haggarty, and Assistant Vice Presidd#rEmployee Relations Kimberly Lovett,
Mr. Decarolis decided to terminate Ms.a@rfor violating TD Bank’s check cashing
policies. Id. 11 59, 62-63. He also decided to termimathe rest of Ms. Gran’s all-
female management team for engaging exgame policy violations, which included Ms.
Vegiard, Anh Dao Nguyen, and LaTasha Edwaldsy 64. He did not terminate two
other employees, Joseph Delcegno and Denisa Murtich, who engaged in similar conduct.
SeePl.’s Ex. 20, Delcegno Aff. 1 7-9, 11-12, ECF No. 52-20; Def.’s Ex. A-15, E-mail
dated June 24, 2013, ECF No. 4%é¢ alsdef.’s Ex. A-20, E-mail dated July 5, 2013
and Attached Spreadsheet, ECF No. 47-1.

Ms. Gran does not deny that the eventeaded by the investigation occurred.
Pl.’s Local Rule 56(a)1 Stmt. {55, ECF No.22- But she contendkat her conduct did
not violate the Bank’s policies, because slad discretion tmake exceptions under
those policies.d. 11 10, 12, 13-14, 39, 48¢e alsdPl.’s Ex. 1, Gran Aff. § 12, ECF No.
52-1 (“As Store Manager, | always had auttyoand discretion withregard to the[ ]
policies, especially if it meant we colldow! [t]he customer. TD Bank had a Wow!

Philosophy which was very important to Bank.”); Def.’s Ex. B, Gran Dep. 117:9-11,

7 Ms. Haggarty and Ms. Lovett are women and Ms. Lovett has young children. Def.’s Local Rule 56(a)l
Stmt. 9 60-61, ECF No. 47.



ECF No. 47-2 (“There’s a lot more information that's not included in this [written
policy]. There are also pol&s on making exceptions.”).

For example, she contends that it wasewn practice for managers, like herself,
to e-mail a request to the Deposit Operatidepartment to make the funds deposited by
check into an account available immediateid & full. Pl.’s Ex. 1, Gran Aff. 20, ECF
No. 52-1; Def.’s Ex. B, Gran. [pe 128:13-25, 130:12-131:6, ECF No. 47s2¢ also
Pl.’s Ex. 17, Overdraft Policy 1, ECF No. 52-17 (“*On a rare occasion, Store Team
Members with the appropriate approval lewah request Deposit Operations to pay an
item on an overdrawn account by enrajli a certain e-mail address).

She argues that a number of TD Bam&nagers operated in a similar way,
applying various exceptions the check cashing and funds gaility policies at their
discretion. She identifies a number of theteer managers by name but could not recall
any specific factual details about how or whieey applied exceptis or discretion to
TD Bank’s policies. Def.’s Ex. BGran. Dep. 134:24-136:22, 139:3-140:1, 140:12-22,
141:2-14, ECF No. 47-2. The record containgdirect testimony from any other store
manager corroborating Ms. Grawigw of TD Bank’s policies.

Ms. Gran’s direct supervisor, Ms. Banling, told Ms. Gran that she was
terminated at a meeting, with Ms. Weagaiésent, on July 16, 2013. Def.’s Local Rule
56(a)l Stmtff 67-70, ECF No. 47; Pl.’s Ex. 1, Graff. 1 2, ECF No. 52-1. During the
meeting, Ms. Dammling read from a script reegi from Ms. Celani. Def.’s Local Rule
56(a)l Stmtf 71, ECF No. 47. The script read as follows:

We have concluded ounvestigation regarding the
business account practices hat¢he Hartford store. We

appreciate your cooperationdicandidness in the matter.
At this time we have determined you have violated our



bank policy regarding Check Handling Standards as

outlined in the Store Performance and Transaction

Handling Standards Guide and detailed on the WOW

Answer Guide. As a result of approving improper check

cashing methods you have jeopardized bank assets.

Additionally, it is a violatiorof bank policy to both allow

and instruct employees torduct withdrawal transactions

for business account holders with insufficient funds. Due

to these violations we wibe terminating your employment

effective today.
Id. 1 72. Ms. Weagraff then went over the separation and benefits fadnfs73. She
told Ms. Gran that her termination was “gotagseem like a blip” in her life “someday”
and “in the brief time that [she] got worktiv[Ms. Gran] it really was a pleasuré.
Ms. Dammling also gave Ms. Gran a hug asled her for her keys, access cards, and
Blackberry.Id. § 73. To obtain these items, whigkre in Ms. Gran’s car, Ms. Smith
walked Ms. Gran out to the back door andtedifor her to return with the itemsd.
75.

Ms. Gran contends that the termination was “neither respectful nor sympathetic”
and was “cold and calculating” bdoes not cite any particularcidents or behaviors that
made her feel this way. Pl.’s Local Rule 58(&fmt. at Disputed Isses of Material Fact
1 32, ECF No. 52-24; Pl.’s Ex. 1, &r Aff. § 30, ECF No. 52-1.

After Ms. Gran’s termination, Ms. Dantimg told the TD Bank employees at the
downtown Hartford location that Ms. Grand her management team were “no longer
with the bank” and that she would be working there until a permanent replacement could
be found. Def.’s Local Rule 56(a)1 Strfit86, ECF No. 47. She alststructed them to
tell any customers who asked about Ms. Grad the other members of the management

that they were no longer withe Bank, but that they couékpect to receive the same

level of service.ld.



TD Bank selected Matthew Cuddy, therfeer manager of the Bank’s Hamden
location, as the new manager of the downtown Hartford bralacly. 88. Mr. Decarolis
testified that he was involved in selecting the replacement because Hartford was a
flagship store, and that TD Bank washcerned about the brand in the neighborhood
and making sure that [it] had the righhdadate.” Pl.’s Ex. 14, Decarolis Dep. 61:18-
62:6, ECF No. 52-14.

Sometime shortly after Mr. Cuddy assuhtee manager position in the Hartford
store, Ms. Dammling discovered that, whenmanaged the Hamden location, Mr.
Cuddy had engaged in the same check cashing practices for which Ms. Gran had been
terminated. Def.’s Local Rule 56(a)1 Stifit95, ECF No. 47. She reported the conduct
to TD Bank, and the Bank terminated hihd.  96. Timcia Hall replaced Mr. Cuddy as
manager of the downtown Hartford locatidd. { 97. Ms. Hall is a woman with young
children. 1d. 1 98.

Il. STANDARD

A party who moves for summajudgment bears the bundef establishing that
there are no genuine issugfamaterial fact in dispute arat he is entitled to judgment
as a matter of lawSeeFed. R. Civ. P. 56(aAnderson v. Liberty Lobby, In&77 U.S.
242, 256 (1986). When ruling on a motion for summary judgment, the Court must
construe all facts in the ligimost favorable to the non-maong party and must resolve all
ambiguities and draw all reasonable inferences against the moving pagyAndersqn
477 U.S. at 2589ylatsushita Elec. Indus. Co. v. Zenith Radio Co4fF5 U.S. 574, 587
(1986);Adickes v. S.H. Kress & CA&98 U.S. 144, 158-59 (1970). An issue of fact is

“material” if it “might affect the outcomef the suit under the governing law” and is



“genuine” if it could cause a asonable jury to return a verdict for the non-moving party.
Anderson477 U.S. at 248. “Only when reasoleiminds could not differ as to the
import of the evidence is summary judgment prop&ryant v. Maffucgi923 F.2d 979,
982 (2d Cir. 1991).

[1I. CFEPA (First Count)

CFEPA prohibits employers from, amondpet things, discriminating against an
employee “because of the individual’'s sex.” Conn. Gen. Stat. § 46a-60(a)(1).
Generally, the analysis ofstirimination claims under CFEPA is the same as under Title
VII. Kaytor v. Elec. Boat Corp609 F.3d 537, 556 (2d Cir. 2010) (citiG@gaine v.

Trinity Coll., 259 Conn. 625, 637 n. 6 (2002)).

To continue past summary judgmemt a gender discrimination claim under
CFEPA, a plaintiff must make outpaima facie case of discriminatiodbrams v. Dep’t
of Public Safety764 F.3d 244, 251 (2d Cir. 2014) (under Title V8)nith v. Conn.
Packaging MaterialsNo. 3:13-cv-00550 (JAM), 2015 WL 235148, at *2 (D. Conn. Jan.
16, 2015) (applying the same analysis tOREPA claim). A prima facie showing
consists of the following elements: (1) shaisiember of a protead class; (2) she was
qualified for her position; (3) she sufferedaaiverse employment action; and (4) that
action “occurred under circumstaas giving rise to an inference of discriminatory
intent.” Abrams 764 F.3dat 251-52;Smith 2015 WL 235148, at *2.

Once a plaintiff has satisfied this burden, the employer “may then rebut the prima
facie case by stating a legitimate nondiscriminatory jurisdiction for the employment
decision in question.’Craing, 259 Conn. at 637%8t. Mary’s Honor Ctr. v. Hick$509

U.S. 502, 506-07 (1993). To continue pasinmary judgment, the employee must then



produce evidence raising an inference thataimployer’s reason is merely a pretext and
that the decision was actually motivatedillegal discriminatory biasCraine, 259
Conn. at 637 (citing/icDonnell Douglas Corp. v. Greedll U.S. 792, 802-804 (1973)).
Ms. Gran claims that TD Bank terminatieelr because she “had just returned from
maternity leave” and is a woman with younglaten. Def.’s Ex. B, Gran Dep. 13:8-10,
14:6-9, ECF No. 47-2. Assuming for the purpasithis motion that Ms. Gran can meet
her prima facie burdénTD Bank argues that summary judgment is appropriate because
it has offered a legitimate, non-discriminatogason for her termination that is neither
false nor a pretext for discrimination. DefBs. 16, ECF No. 46. It contends that Ms.
Gran was terminated because she violated TD Bank’s check cashing and funds
availability policies, and not becaustany gender-based discriminatiolal.
To survive summary judgment on the qumsof pretext, Ms. Gran must produce
evidence from which a reasonable juror caxddclude that TD Bank’s real motivation
for terminating her was discriminatioikee Hicks509 U.S. at 516-1Bickerstaff v.
Vassar Coll, 196 F.3d 435, 446-47 (2d Cir. 199%he may do so by relying solely on
her prima facie case and producing evidenosvatg that TD Bank’s proffered reason is
unworthy of credenceSee Reeves v. Sanderson Plumbing Prods,380.U.S. 133,
143, 146-48 (2000) (“Proof that the defendaekplanation is unworthy of credence is
simply one form of circumstantial evidence tisaprobative of intetional discrimination,

and it may be quite persuasive. In appiatprcircumstances, the trier of fact can

8 The Court believes that TD Bank cannot dispute that Ms. Gran has shown that disputed factskxist on
of the elements of her prima facie case. Shenisraan, who was terminateand there is no record
evidence suggesting that she was not qualified for her position. She also was replaced by a man.
Zimmerman v. Assocs. First Capital Cqrp51 F.3d 376, 381 (2d Cir. 2001) (“[T]he mere fact that a
plaintiff was replaced by someone outside the protedtexs will suffice for te required inference of
discrimination at th@rima faciestage of the Title VII analysis.”).

10



reasonably infer from the falsity of the eapation that the employer is dissembling to
cover up a discriminatory purpose.”) (citation omittese also Bd. of Educ. of Norwalk

v. CHRQ 266 Conn. 492, 510-11 (2003). She may plealuce evidence that, despite

the truth of the legitimate explanation offered, her employer was ultimately motivated by
discrimination. See Bickerstaffl96 F.3d at 44 Henry v. Wyeth Pharms., In616 F.3d

134, 156 (2d Cir. 2010).

The ultimate inquiry in evaluating pestt is whether theotality of the
circumstances presented by this partictgaord could suppog reasonable inference
that TD Bank terminated Ms. Gran because she is a woBe@Reeve530 U.S. at
146-47 (“The ultimate question is whether @mployer intentionally discriminated . . . it
is not enough . . . tdis believe the employethe factfinder mugbelievethe plaintiff’s
explanation of intentional discriminaf.”) (internal quotatio marks and citation
omitted);Prioleau v. Ryder’s on Main, LLLANo. 106015468S, 2016 WL 4150210, *6
(Conn. Super. Ct. June 30, 2016) (“[T]he ultimate question is not whether the explanation
was false but whether discrimination was the cause of the (job) termination.”) (citation
and internal quotation marks omitted)cadrdingly, Ms. Gran must provide some
evidence that discriminatory intepliayed a role in her terminatioisee Henry616 F.3d
at 156-57.

Examining the totality of the circumstass, the Court finds that a reasonable
juror could conclude that TD Bank’s reason for terminating Ms. Gran was a pretext for
gender discrimination. First, Ms. Gran hasdwuced evidence raigj an inference that
the reason TD Bank provided for terminating was false. Despite Ms. Gran’s claims

that TD Bank’s policies enabled managersxercise discretion in implementing them,

11



record evidence indicates that during itgastigation, the Bank did not research this
point in any way or interviewry managers at other storeSeePl’'s Ex. 21, Dammling
Dep. 68:7-16, 75:12-76:11, ECF No. 52-P1’s Ex. 13, Celani Dep. 66:6-17, ECF No.
52-13; Pl.’s Ex. 15, Smith Dep. 80:25-81:11, ECF No. 52-% record also contains
testimony from TD Bank managers, includihgse involved in the investigation and
decision to terminate Ms. Gran, indicating that they knew some level of discretion
applied to all of a managerduties, including the policgeat issue in Ms. Gran’s
termination. See e.g.Pl.’'s Ex. 15, Smith Dep. 79:8- 80:2, ECF No. 52-15 (testifying that
when funds are made available to a custiofdepends on the length of time you have
been a TD Bank customer. . . An exception tagyak not standard practice. Q. But it
can be done? A.Yes”); Pl.’'s Ex. Zdammling Dep. 47:15-24, 54:7-15, 55:9-11 ECF
No. 52-21 (testifying that there are “exceptibttsthe funds availability policy and “a
variety of factors” go into determinirtgow long the bank will hold a check before
making funds available, including “[t]he @@f the account, the history of the account,
size of deposits, paitn of deposits,” and whethertliccount was in good standing);
Pl.’s Ex. 14, Decarolis Dep. 39:8-13, ECF N@-14 (testifying that when funds are
made available to customers is based on rietetionship we have with the customer,
based on the origins of funds, based orohyst . . when funds are available could
fluctuate based on relationship . . . .").

Most importantly, TD Bank failed tmvestigate the Hartford branch’s
replacement manager, Mr. Cuddy, to detemtiow he applied these policies. If
adherence to these policiessasgnificant enough that a violation warranted Ms. Gran’s

termination, a reasonable juror could canld that their failure to investigate Mr.

12



Cuddy’s past conduct calls into question BBnk’s stated motive for terminating Ms.
Gran. The fact that TD Bank did not accapplications for Ms. Gran’s position only
raises more questions about why theyrtl verify that Mr. Cuddy had not and would
not engage in the same policy violatiomMdr. Decarolis also téfied that finding the
“right” candidate for this position was veirpportant to the Bank, which would allow a
jury to infer that the Bank’s conduct on hdhese issues was even more puzzling and
perhaps, even discriminatory.

Ms. Gran also has produced sufficienidewnce that TD Bank treated women, in
general, and Ms. Gran, in particular, in a diéf@ and potentially discriminatory manner.
First, a male replaced her, which idfguent evidence to raise an inference of
discrimination at the prima facie stagéimmerman v. Assocs. First Capital Cqorp51
F.3d 376, 381 (2d Cir. 2001).

In addition, while Ms. Gran was out on teaity leave from February to May
2013, one of Ms. Gran’s female colleagues, ®lani made a potentially discriminatory
comment to Ms. Vegiard, who also was dir@ong with Ms. Gran. At the time, Ms.
Celani and Ms. Dammling were meeting wilts. Vegiard to discuss an unrelated
“corrective action plan” and raised ttssiie of balancing work and childcare
responsibilities. Pl.’s Ex. 4, Viega#ff. 1 4-5, ECF No. 52-4. During this
conversation, Ms. Dammling reminded Ms. &gl that she had been out of the office
twice in the past two months take care of her sick childremd. 5. When Ms. Viegard
said that she had taken paid time afflarranged coverage during her absences, Ms.
Dammling and Ms. Celani told her that becasise was salaried, she was “always on the

clock.” Id. 1 5. Ms. Celani also suggested ttraiybe you should look for a part-time

13



job” so Ms. Vegiard could spemdore time with her familyld. § 6. Ms. Vegiard
reported the comments to Human ResourcesVisuCelani was promoted to a position
in the Human Resources Department betbe complaint could be addressédl. {1 7-
11.

In assessing whether remarks like thaseprobative of discriminatory intent,
courts evaluate “(1) who made the remar&.(ia decision-maker, a supervisor, or a low
level co-worker); (2) when the remark wasdean relation to the employment decision
at issue; (3) the content thfe remark (i.e., whether a reasble juror could view the
remark as discriminatory); and (4) thentext in which the remark was made (i.e.,
whether it was related to tldecision-making process)Henry, 616 F.3d at 149. None
of these factors are dispositive alond. at 150.

Here, three of these four factors favimding that the remarks made to Ms.
Vegiard are relevant to the motivatiorhbel Ms. Gran’s termination. Ms. Dammling
and Ms. Celani both investigated Ms. Gractmduct, and Ms. Qani recommended her
termination. These comments were also made sometime between February and May
2013, while Ms. Gran was on maternity leave, hefore the investigation began that led
to her termination. A reasonable juror abalso conclude that they were of a
discriminatory nature. Accordingly, in conjuion with other evidence, they can support
an inference of discriminatory intengee e.gNizami v. Hartford Fin. Servs. Grp., Inc.
No. 3:10cv970(SRU), 2012 WL 3596482, at(fa Conn. Aug. 20, 2012) (holding that
several potentially discriminatp remarks made by the relevant decision maker but not
directly relating to the desional process at issue gavee to an inference of

discriminatory intent)see alsdrathbone v. CVS Pharm., Inblo. 3:03CV1578(DJS),

14



2006 WL 1359191, at *7 (D. Conn. May 12, 20Q06¢nying summary judgment where
plaintiff “may be able to @ablish a nexus between tHkeged comments and the adverse
action taken against her” because the statéswere made by the decision maker,
specifically about the plaintiff, and the remaskere made relatively close in time to
plaintiff's leave and termination).

Finally, the fact that MrCuddy was not investigatedigr to his move into the
manager position at the Hartford store ia #ame way that Ms. Gran was raises an
inference of gender-based discriminatighplaintiff can raise an inference of
discrimination by showing that an employezated her “less favorably than a similarly
situated employee outside [her] protected grougribleau, 2016 WL 4150210, at *4
(citing Ruiz v. City oRockland, 609 F.3d 486, 492 (2d Cir12)). Here, Ms. Gran and
Mr. Cuddy were similarly situated, becaukey were employed in the same position,
were different genders, and redreated differently.

While there is some record evidence intiagathat Ms. Hall was also considered
for the manager position after MSran’s termination, this & alone doesot provide a
sufficient basis to dey summary judgmentSee e.q.Pl.’s Ex. 14, Decarolis Dep. 48:21-
23, ECF No. 52-14cf. Meiri v. Dacon 759 F.2d 989, 998 (2d Cir. 1985) (“[SJummary
judgment is ordinarily inappropriate whereiadividual’s intentand state of mind are
implicated.”). In addition, TD Bank didt@inate Mr. Cuddy ultimately for his conduct,
but it did so after Ms. Gran had filedrhmmplaint with the Commission on Human
Rights and Opportunities asent correspondence to thenBahrough her counsel. Pl.’s

Local Rule 56(a)2 Stmt. at Bputed Issues of Materighct §{ 36-37, ECF No. 52-24.
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Thus, a reasonable juror codtll infer that the disparattreatment of Mr. Cuddy and
Ms. Gran was more than mere negligent eoudrrather amounted to discrimination.

Because Ms. Gran has produced evidence that TD Bank’s reason for terminating
her was false and this evidence may supgoinference of discrimination, summary
judgment must be denieGeeReeves530 U.S. at 14&immerman251 F.3d at 382-83
(affirming a denial of summary judgment are plaintiff had “extremely substantial”
evidence that the employer’s legitimatasen was false and “slight” evidence, beyond
her prima facie case, of discriminatory animus).

V. Negligent Infliction of Emotional Distress (Second Count)

Ms. Gran also claims that she suftemotional distress arising from her
termination. To survive summary judgmemt her negligent infliction of emotional
distress claim, Ms. Gran mustawv that genuine issues of maaé fact exist with respect
to all of the following elemes: “(1) the defendant’s conduct created an unreasonable
risk of causing the plaintiff emotional distreé®) the plaintiff's distress was foreseeable;
(3) the emotional distress was severe enoughittimight result in illness or bodily harm;
and (4) the defendant’s conduct wasdhase of the plaintiff's distressCarrol v.

Allstate Ins. Cq.262 Conn. 433, 444 (2003).

Connecticut law recognizes a claim foghigent infliction of emotional distress
in the employment context only where itiased on “unreasonable conduct of the
defendant in the termination proces$/brris v. Hartford Courant Cq.200 Conn. 676,
681-82 (1997). The termination of an employmesn for false reasons, cannot sustain a
negligent infliction of emotional distrestaim unless the employer does something out

of the ordinary that “transgress|es] th@unds of socially tolerable behavioParsons v.
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United Techs. Corp243 Conn. 66, 89 (1997) (citation and internal quotation marks
omitted);Chieffalo v. Norden Sys., Inel9 Conn. App. 474, 480-81 (1998) (affirming the
grant of a motion for judgment notwithstandithe verdict on a negligent infliction of
emotional distress claim because “[t]heras no evidence that the manner of the
plaintiff's termination from employment walifferent in any way from the usual
termination of employment dhat it was done in any wdhat would cause anything
more than the normal upset that would refolin any termination of employment.”)
Ms. Gran contends that disputed quassi of fact precluel summary judgment on
her claim because her termination causedtaional damage and financial stress.
Def.’s Local Rule 56(a)l Stmt. 1 130-31, ER®&. 47. She particularly objects to the
way her termination was shared with oth@& Bank employees in a conference cadl.
But none of these events “transgress[ed]iibunds of socially tolerable behavioSee
Parsons 243 Conn. at 83;arobina v. McDonald274 Conn. 394, 410m(2005) (noting

111

that the test for a negligent infliction of etironal distress claim geiires “the fear or
distress experienced by the piiEi| ] be reasonable ifight of the conduct of the
defendants... [such that] the defendant[ ] stdwdve realized that [its] conduct created

an unreasonable risk of causing distresd, [&], therefore, properly would be held

liable.”) (quotingCarrol, 262 Conn. at 447). No inappropriate comments were made to
Ms. Gran during the termination. The fétat Ms. Dammling read from a script may
have made the termination feel impersona¥ito Gran, but it was n®o unreasonable as
to cause Ms. Gran unwarranted emotionakésst. There is alsw evidence suggesting

that the conference call in which Ms. Gratésmination was shad with some Bank

employees was humiliating, embarraggior otherwise unreasonable.
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Ms. Gran also claims that TD BanKalure to investigate her conduct and
provide her with a sufficierdpportunity to contest her temation show that disputed
issues of fact exist on her claim. PlL’p@ Br. 35, ECF No. 52. But the mere fact that
Ms. Gran disagreed with the reasons farteemination does not sustain a negligent
emotional distress clainSee Parson®243 Conn. at 88-89. Moreover, conduct that
occurred during the course of a plaintiff's @ioyment, like the investigation prior to Ms.
Gran’s termination, cannot support a negligafliction of emotional distress clainSee
Perodeau v. City of Hartford259 Conn. 729, 758, 762-63 (2002) (holding that an
employer “may not be found liable for negligenfliction of emotbnal distress arising
out of conduct occurring withia continuing employment contgas distinguished from
conduct occurring in the termination of employ®. In any case, even if this Court
could consider TD Bank’s conduduring the investigtion, none of its actions were so
humiliating, embarrassing, egregious, or walgo support a finding that the Bank
negligently inflicted emotional distress dts. Gran. Accordingly, the Court grants

summary judgment on Ms. Gran’s negligeniliction of emotional distress claim.
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V. CONCLUSION
For all of the foregoing reasons, TDri&&s Motion for Summary Judgment, ECF
No. 45, iIsGRANTED IN PART andDENIED IN PART . The Court dismisses Ms.
Gran’s negligent infliction of emotionalstress claim. Her claim of gender-based

discrimination under CFEPA may proceed to trial.

SO ORDEREDthis second day of September 2016 at Bridgeport, Connecticut.

/s/ Victor A. Bolden
VICTORA. BOLDEN
UNITEDSTATESDISTRICTJUDGE
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