Edwards v. North American Power & Gas, LLC Doc. 133

UNITED STATES bISTRICT COURT
DISTRICT OF CONNECTICUT

PAUL EDWARDS,

GERRY WENDROVSKY,

SANDRA DESROSIERS, and

LINDA SOFFRON, on behalf of themselves

and all others similarly situated,
Plaintiffs,

V. No. 3:14-cv-01714 (VAB)

NORTH AMERICAN POWER & GAS, LLC,
Defendants.

RULING AND ORDER

Paul Edwards, on behalf of himself adldogrsons similarly situated (collectively
“Plaintiffs”), filed the initial Class Action Comlgint, alleging that North American Power &
Gas, LLC (“NAPG” or “Defendant”) falsely adviesed low rates in order to induce customers
into switching their energy provider. Plaintiffs claim that NABXpressly breached its contracts
with class members, as well as the covewrégbod faith and fair dealing, by allegedly
advertising its variable rates would fluata with the market but failing to do feeSecond
Am. Compl. 11 65-76, ECF No. 63. Additionallyseveral of the plaintiffs allege violations of
the Connecticut Unfair Trade Practices ACUIGPA) on behalf of a putative sub-class.

Following settlement discussions betweeanphrties in this action and those pending
elsewhere, the parties reached a settlemneér which they intend to resolve five cases
involving NAPG's alleged misrepresentatioBgegenerallyClass Action Settlement Agreement

(“Settlement Agreement”), ECF No. 116-1. The praubsettiement would involve the claims of
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class members in eleven states for breaclowifract and alleged violation of state consumer
protection laws. After notifyinghe Court of the proposed settlement, Plaintiffs moved for
preliminary approval on January 16, 2018. BXQ¥ 114. The Court granted preliminary
approval on March 30, 2018eeOrder, ECF No. 126.

Plaintiffs now move for final appr@V of the class action settleme8eePIs. Mot. for
Final Approval of Class Amn Settlement, ECF No. 130. & seek the following:

1. certification of the stlement class;

2. appointment of Plaintiffs aspeesentatives of the class;

3. appointment of their lawyers as class counsel;

4. approval of the Class Action Settlement; and,

5. approval of their proposed atheys’ fees and expenses.
Id. at 1-2. The Court took the motion under adwment at a final fairness hearing, held on
August 1, 2018SeeMin. Entry, ECF No. 132.

Upon reviewing the Settlement Agreemeilitttze filings submitted in connection with
the motion, and the information preseshat the hearing, the motionGRANTED.
l. FACTUAL AND PROC EDURAL BACKGROUND

This settlement agreement seeks globallugisn of several different putative class
actions, currently pending against N@&fh this Court and elsewhere.

A. The Edwards Action

Mr. Edwards filedhe initial Complaint in this lawst on November 18, 2014, as the sole
named plaintiff SeeCompl., ECF No. 1. He sought to britige lawsuit “on behalf of himself

and all class of all similarly situated costers . . . in Connecticut, Rhode Island, New



Hampshire, and Maine, arising aft[NAPG’s] unfair, decepti®, unconscionable and bad faith
billing . .. .”Id. § 2.

NAPG moved to dismiss the complaint. The Court granted the motion irspaRuling
on Motion to Dismiss, ECF No. 39. The Court found that Mr. Edwards lacked standing to bring
claims under Maine’s Unfair Trade Practices,Atew Hampshire’'s Consumer Protection Act,
and Rhode Island’s Unfair Trade Ptiae and Consumer Protection Altt. at 2. The Court
denied the motion to dismiss as to the CUTdPs#ms and the breach of the covenant of good
faith and fair dealingd. The dismissal of the other claim&s without prejudice, and Edwards
subsequently moved to amend the complaint.

The Second Amended Complaint was filed on June 3, B&désecond Am. Compl.
(“SAC”), ECF No. 63. The Second Amended Cdant was filed on behalf of Edwards (a
Connecticut citizen), Gerry Widrovsky (a citizen of Nework who owns property in
Connecticut), Sandra Desrosiers and Lindr&o (both citizens of New Hampshire). SAC 11
8-12. They allege that North American Powes\aa electric supplier, purchasing power on the
wholesale market and selling it to consumtsy 21. They allege that NAPG charged a low
promotional rate, fixed for several months, whilsen changed to a variable rate following the
end of the introductory periottl. 1 24. NAPG allegedly represedtthat the variable rate
following the introductory rate would bdEsed on the wholesale market ratef 25; instead,
Plaintiffs claim NAPG “hcrease[ed] the rates charged to class members when wholesale prices
rose” and kept rates “at a level as muck@sole, triple or quadruple the wholesale market
rates when the wholesale prices feltl” 31 (emphasis in original).

Plaintiffs argue that thigricing scheme represents a breach of the contracts signed

between themselves and NARG, 11 6568, as well as a breach of the implied convenant of



good faith and fair dealingkl. 1 69—76. They allege these viaas on behalf of a class of
those similarly situated in Connecticut and New Hampstldré]l 54. Additionally, the plaintiffs
seek to certify a subclass of NAPG’s Cortieet customers, alleging violations of the
Connecticut Unfair TradBractices Act (CUTPA)Id. 11 55, 77-84.

Discovery began, and Plaintiffs mex for class certification on May 24, 205&ePIs.
Mot. Class Certification, ECF No. 82. Befdhee Court could rule on the motion, however, both
NAPG and the Plaintiffs moweto stay the proceedingSeeDef. Mot. to Stay, ECF No. 98. The
motion stated that “the Partiesvieaagreed to a global mediatiotw’ attempt to resolve several
similar matters pending against NAPG, including Eaevardsmatter.ld. at 1. The Court granted
a stay. Order, ECF No. 99.

On October 31, 2017, the parties inforntleel Court they were unable to reach a
settlementSeeJoint Status Report, ECF No. 102. Theu@ lifted the stay, Order, ECF No. 103,
and NAPG moved fasummary judgmentSeeDef. Mot. Summ. J., ECF No. 105.

B. Other Actions

The Edwardsaction is not the only caserming that involves NAPG's alleged
misconduct. Three similar lawsuits are cutikgpending in the Disict of ConnecticutArcano
v. North American Power & Ga&LC, No. 3:16-cv-1921-WWE (D. Conn. filed October 31,
2016) (“ArcanoAction”); Tully v. North American Power & Gas, L|.80. 15-cv-00469-WWE
(D. Conn. filed March 31, 2015) Tully Action”); Fritz v. North American Power & Gas, LL.C
No. 3:14-cv-0634-WWE (D. énn. filed May 6, 2014) €ritz Action”). In addtion, another case
is currently pending in the Ndrérn District of lllinois, Zahn v. North American Power & Gas

LLC, No. 14-cv-8370 (N.D. lll., filed October 24, 2014yé&hnAction”) and the Southern



District of New York.Claridge v. North American Power & Gas, L. T5-cv-1261 (PKC)
(S.D.N.Y. filed Féruary 20, 2015) Claridge Action”).

TheFritz Action involves alleged violations dfew Jersey’s Consumer Fraud Act, as
well as contractual claims. THaully Action involves alleged vialtions of the Rhode Island
Deceptive Trade Practices Act, the New JefSegsumer Fraud Act, the Maryland Consumer
Protection Act, the Connecticut Unfair Tradaétices Act, the Maine Unfair Trade Practices
Act, the New Hampshire Consumer Protection Aot, Georgia Fair Business Practices Act, the
Ohio Consumer Sales Practices Act, the Pdmasia Unfair Trade Practices and Consumer
Protection Law, and the Texa®&eptive Trade Practices Act, ang other state law claims. The
Arcanoaction involves alleged violations of tRode Island Unfair Trade Practices and
Consumer Protection Act, as Mas contractual claims. Thiully andFritz cases were
consolidated on June 23, 2015. Breanocase was originally consolidated on June 20, 2016.
The court formally severed t#gcanocase from the other two, bstayed it on request of the
parties pending the resolution of thelly andFritz actions. The court then stayed the
consolidated'ully andFritz actions pending settlement negtitias, and then administratively
closed the cases.

TheClaridge Action, filed on behalf of New Yorkansumers, alleged violations of New
York’s deceptive trade practices laBee Claridge v. N. Am. Power & §4LC, No. 15-cv-

1261 (PKC), 2016 WL 7009062, at *1 (S.D.N.YoW 30, 2016). On November 30, the court in
Claridge certified a class of “all New York Northmerican Power & Gas, LLC customers who
paid North American Power & Gas, LLC'srigble rate” on or after February 20, 20I®2.The
parties inClaridge also sought the court’s preliminargmoval of a settlement that would

resolve all the pending NAPG aat®and certify a nation-wide class of NAPG customers. The



court rejected that proposal, lagproved a later settlementa@gment pertaining to New York
customersSeeOrder,Claridge v. N. Am. Power & GaLLC, No. 15-cv-1261 (PKC), ECF No.
139 (S.D.N.Y. March 13, 2018).

TheZahnAction appears to assert causes of action on behalf of Illinois consumers. Pls.
Mem. at 6. The district court initially gramtdNAPG’s motion to dismiss, but, on appeal, the
Seventh Circuit chose to certify a question ® lthnois Supreme Coudnd requested that the
court determine if the lllinois Commerce Comsias (“ICC”) would have exclusive jurisdiction
over the claimld. The lllinois Supreme Court heldahthe ICC did not have exclusive
jurisdiction and the Seventircuit then reversed thdistrict court decision. ThahnAction is
currently stayed pending approwdlthe settlement at issue helick.

C. SettlementAgreement

On December 20, 2017, the parties informed@lourt at a telephonsgtatus conference
that they had reached a prelimipagreement to settle the caSeeOrder, ECF No. 113.
Plaintiffs then moved for prishinary settlement approvabeePls. Mot. for Prelim. Approval,
ECF No. 114.

In their filing, Plaintiffs noted that thegarties began discussing settlement ofRtie
Action in 2015. PIs. Mem. in Supp. (“Pls. Preilmary Certification Mem.") at 7, ECF No. 115.
The parties attempted mediation in Decen#f5 and, again in February 2016, but neither
resulted in a settlementl. In February 2017, they tried agaunsuccessfully, to mediate a
settlementld. Likewise, theEdwardsAction went to mediation month later and the parties
also were unsuccessfid.

On June 27, 2017, the parties appeared to reach a settlementFoizthedClaridge

cases, and sought preliminary approval & Southern Distriadbf New York, whereClaridge



was then pendindd. at 8.Edwardscounsel opposed; the Courtindately denied the motion for
preliminary approvalld. Finally, the parties in all actions@gd to mediate jointly and, after
two mediation sessions, entered iatseettlement on January 16, 20B; see alsdClass Action
Settlement Agreement (“Settlement Agreement”), ECF No. 116-1.

The settlement seeks tsodve five separate casé€dwards v. North American Power &
Gas No. 3:14-cv-01724 (D. Conn. filed November 18, 20P4%aro v. North American Power
& Gas, LLC, No. 3:16-cv01921-WWE (D. Gm. filed October 31, 2016Jully v. North
American Power & Gas, LLANo. 15-cv-00469-WWE (D. Conn. filed March 31, 201&)iz v.
North American Power & Gas, LL@o. 3:14-cv-0634-WWE (D. Conn. filed May 6, 2014); and
Zahn v. North American Power & Gas, L1 8o. 14-cv-8370 (N.D.II, filed February 20,
2015).SeeSettlement Agreement 8 |.

The parties stated that they “recognize ackhowledge the benefits of settling these
cases,’id. 1 1.5, and defined the class as “all Persshe were NAPG Variable Rate Customers
during the Class Period in Connecticut, lllindaryland, Maine, New Hampshire, New Jersey,
Ohio, Pennsylvania, Rhode Island, Georgidexas.” Settlement Agreement { 2.11. The class
period is defined as between February 20, 2012 through June 5J@01L2.13. The settlement
agreement sets out a series of proceduressfapjproval, and noted that, while a class should be
certified for settlement purposes, Defendantsild reserve the right to challenge class
certification, if the Courdenied preliminary approval of the agreemddt.§ V.

The agreement provides that NAPG customers who properly file a claim will be given
$0.00351 per kilowatt hour, if theyre variable rate customeexeiving electric supply or
$0.0195 per therm, if they receive naturad gapply, with a minimum benefit of $2.06. 7 5.1.

The total benefit, howevelpayable by NAPG shall baubject to a $16,053,000 cap. In the



event that the value of the benefitaioled exceeds $16,053,000, the benefit payable to each
NAPG Variable Rate Customer will be reduged ratabased on the individual’s electric supply
and/or natural gas supply useilglon a variable rate planld. Named plaintiffs would receive
up to $5,000 as class representatives, #ndey’s fees would be capped at $3,699,080Y
7.5.

Parties also agreed tdease claims, defined as:

any and all claims, demands, rights, damages, obligations, sulits,
debts, liens, contracts, agreements, judgments, expenses, COSts,
liabilities, and causes of action efrery nature and description,
including claims for attorneys’ fees, expenses and costs, whether
known or unknown, suspected ansuspected, existing now or
arising in the future that (a) @ are based on any act, omission,
inadequacy, misstatement, remetion, harm, matter, cause or
event whatsoever that has occurred at any time from the beginning
of time up to and includg the end of the Cé&s Period and (b) arise
from or are related in any way to this lawsuit or class action.

Id. 7 2.34.

D. Preliminary Approval of the Settlement Agreement

Following the initial motion for prelimingrapproval, the Court held a hearing on
January 29, 201&eeMin. Entry, ECF No. 118. The Court requested supplemental briefing

addressing three questions:

1. Does the Court have juristion to approve a class action
settlement that addresses the state law claims of states where
the named representatives magh standing to bring those
claims?

2. If the Court possesses jurisdiction, can the named
representatives fairly and adequately protect the interests of
class members from other states and whose claims would be
subject to state laws diffare from that of the named
representativesSeered. R. Civ. P. 23(a)(4).

3. Do the statutory and contraat state law claims included
under the settlement "differ in a material manner that
precludes the predominance of common issues" under Fed.
R. Civ. P. 23(b)(3)Bee In re U.S. Foodservice Inc. Pricing
Litigation, 729 F.3d 108, 127 (2d Cir. 2013).

8



SeeOrder, ECF No. 119.

The Court then granted pirinary approval on March 30, 2018eeRuling and Order,
ECF No. 126. In response to its initial questidhse Court found that ‘feliminary certification
is appropriate because claims here wouldufopredominantly [sic] on common evidence’ to
determine whether NAPG was liable and rest @abh of contract claims where there is not
significant variation.d. at 10 n.2 (quotingn re U.S. Foodservice Inc. Pricing Litigi29 F.3d
108, 125 (2d Cir. 2013)). The Court held that, fa plurposes of preliminary approval, the class
met the requirements of Rule 23(a) and (bdf3he Federal Rulesf Civil Procedureld. at 11-

12. The Court appointed the named plaintiffs @sagentatives of the settlement class and their
counsel as class coundel. at 13.

The Court granted preliminary approval of the Settlement Agreement’s terms, while
noting that preliminary approvalgaired only at most “a deternation that there is what might
be termed ‘probable cause’ to submit the proptzsalass members and hold a full-scale hearing
as to its fairnessd at 13—-14 (quotind/lenkes v. Stolt-Nielsen S.270 F.R.D. 80, 101 (D.
Conn. 2010)). The Court held that the proposettiement met botine substantive and
procedural requirementl. at 16.

The Court also approved the form and contérihe notice to be provided to the class,
set a schedule for final approval and dage of the final fairness hearirld. 16—18. Finally, it
also approved a claims administration pdawa procedure through which class members could
opt-out.ld. at 18.

E. Notice to the Class

The parties engaged Heffler Claims Group (fflée”), a third party,to administer notice

of the settlement to the clageeDecl. of Joseph F. Mahan (“Mahan Decl.”), ECF No. 130-7.



Heffler identified 491,126 unique records frentist of 531,847 class members provided by the
partiest Mahan Decl. 1 5. Heffler then mailed pzzsts to the 491,126 identified class members.
The postcard directed class members to the website or Heffler for more information, and
provided information on how to sulina written request for exclusiold. I 10. The postcard
also stated that exclusions, objections, aatrcforms must be post-marked or submitted by
June 26, 2018d. Additionally, Heffler conducted additioheesearch on any notices identified
by the USPS as undeliverabld. I 13. Heffler then sent agend, identical postcard to any
updated addresses identifiéd.

On April 3, 2018, Heffler also published the &sttent Agreement, notice, claim forms,
and other case documents to a dedccatebsite available to the public at

www.electricityandgassettlement.coithe website explained the litigation and the settlement, as

well as the on-line claim form submission procédsY 9.

Heffler also set up a toll-fre@umber, providing class members with general information
about the litigation, the settlemeand the claim form proceds. | 7.
Finally, under the Class Actidrairness Act, 28 U.S.C. 8§ 17X, seq(“CAFA”), the parties
also sent a letter, on January 26, 2018, to the UBitats Attorney General and fifty-one states
and territories.ld. § 6. The notice provided a copy of thengjaint, notice of a hearing, copies
of the notice forms, the proposed settlement, and the class defiBigie28 U.S.C. § 1715(b)

(listing requirements).

! Heffler identified 40,721 as duphte records. Mahan Decl. 5.
10



F. The Final Claims
Plaintiffs now move for approval of the slsettlement. They sumnee the final results
as of June 8, 2018eePIs. Mem. at 18. A total of 16,896laims have been submitted and the
average claimant will receive $50:
e Approximately 4,700 will receive between $2.00 and $9.99;
e Approximately 4,500 will receive between $10.00 and $29.99;
e Approximately 2,900 will receive between $30.00 and $49.99;
e Approximately 2,400 class members will receive over $100; and,

e Approximately 200 class merats will receive over $300.

Additionally, no claimant has objected, amdy seventeen plairits opted out of the
settlement. Status Report | 2.
Il. STANDARD OF REVIEW

Rule 23(e) requires that “[tjhdaims, issues, or defensafsa certified class may be
settled, voluntarily dismissed, or compromisedyamith the court's approval.” Fed. R. Civ. P.
23(e). Thus, “[b]efore reachingghmerits of the proposed settlem,” this Court “must first
ensure that the settlement claas defined by the parties, igiiable under the standards of
Rule 23(a) and (b).Bourlas v. Davis Law Asso¢237 F.R.D. 345, 349 (E.D.N.Y. 2006ge
also Denney v. Deutsche Bank Af@3 F.3d 253, 270 (2d Cir. 2006) (holding that Rule 23(a)

and (b) analysis is independ@itRule 23(e) fairness review).

2 In their most current status report, Plaintgfate that there were 20,862 claims filed as of July
23, 2018SeePIs. Status Report § 3.

11



“Rule 23(a) states four thsbold requirements applicable to all class actions: (1)
numerosity (a ‘class [so large] that joinderatifmembers is impracticable’); (2) commonality
(‘questions of law or fact commadan the class’); (3) typicality (named parties' claims or defenses
‘are typical ... of the class’); and (4) adequatkepresentation (representatives ‘will fairly and
adequately protect theterests of the class)Amchem Prods., Inc. v. Windsé21 U.S. 591,

613 (1997) (quoting Fed. R. Civ. P. 23(a)). “In @&ida to satisfying Rul@3(a)'s prerequisites,
parties seeking class certificati must show that the actionmsintainable under Rule 23(b)(1),
(2), or (3).”Id. at 614.

These requirements apply equally to “corahifil certification of a class for settlement
purposes.’Cohen v. J.P. Morgan Chase & C@62 F.R.D. 153, 157 (E.D.N.Y. 2008ge also
Reade-Alvarez v. EltmaEkltman & Cooper, P.C 237 F.R.D. 26, 31 (E.D.N.Y. 2006)
(“Certification of a class for settlement purpesonly is permissiblend appropriate, provided
these [Rule 23(a) and (b) ] standards are médilig. settlement-only class certification inquiry
requires this Court to “demand undiluted, even heigéd, attention in the tliement context” to
Rule 23’s “specifications . . . designed totect absentees bydaking unwarranted or
overbroad class definitionsfmchem Prods., Inc521 U.S. at 620.

[ll.  DISCUSSION

Plaintiffs now move for finbapproval of the settlement agreement and seek the
following: (1) the certification of the classrfeettlement purpose&) the approval of the
settlement as procedurally and substantively faasonable and adequate; (3) the appointment
of the named Plaintiffs as representatives efdlass and their counsel as class counsel; (4) the
approval of service awards foretinamed Plaintiffs; and (5) the amd of fees and costs to the

class counsel.

12



A. Certification Settlement Class for Settlement Purposes

As addressed above, the settlement-only classication inquiry requres this Court to
“demand undiluted, even heightened, attamtn the settlement context” to Rule 23’s
“specifications . . . designed to protect atises by blocking unwarraed or overbroad class
definitions.” Amchem ProdsInc., 521 U.S. at 620. As a restiite Court must ensure that the
class meets the requirements of Rule 23(a) a){d)(bf the Federal Rules of Civil Procedure.

Rule 23(a) of the Federal Ralef Civil Procedure requirghat any putative class be “so
numerous that joinder of all members is impractiedlthat “there are gestions of law or fact
common to the class;” that the repentative parties and their ca and defenses are typical of
the class as a whole; and that “the representptiviges will fairly aad adequately protect the
interests of the class.” Additionally, underl®@3, the class must be ascertainalplee Initial
Pub. Offerings Sec. Litig4d71 F.3d 24, 30, 44-45 (2d Cir. 2006).

Finally, Rule 23(b)(3) of the Federal RulasCivil Procedure requires that, before
certifying a class, a court mugtd “that the questions of law dact common to class members
predominate over any questions affecting ontiidual members, and that a class action is
superior to other available methods for faatyd efficiently adjudiding the controversy.”

1. Numerosity

In order to certify any class under Rule 2& ¢thass must be “so numerous that joinder of
all members is impracticable.” Fed. R. Civ2B(a)(1). Here, the class includes approximately
490,000 class members, Pls. Mem. at 4, satisfying the numerosity requicérReite 23(a)(1).
See, e.g., Consol. Rail Corp. v. Town of Hyde Park-.3d 473, 483 (2d Cir. 1995) (“Because

numerosity is presumed atevel of 40 members . . . whethdewed as 700 tax-collecting

13



jurisdictions or 300 assessingigdictions, the number of tendants vastly exceeds this
threshold. Numerosity is therefore satisfied.”).

2. Commonality

Rule 23(a)(2) of the Federal Ralef Civil Procedure requirdbat there be “questions of

law or fact common to the clas#\s the Supreme Court has held:

Commonality requires the plaintitb demonstrate that the class

members have suffered the sanjaryn This does not mean merely

that they have all suffered a viatat of the same provision of law.

. .. Their claims must depd upon a common contention — for

example, the assertion of discrimiogy bias on the part of the same

supervisor of such a hae that it is capable of classwide resolution

— which means that determinationitsftruth or falsity will resolve

an issue that is central to the validity of each one of the claims in
one stroke.

Wal-Mart Stores, Inc. v. Dukes864 U.S. 338, 349-50 (2011) (intelrnaations and quotations
omitted).

Here, Plaintiffs have established commonggieas of law and fact, regarding whether
NAPG advertised misleading and deceptives;ads well as whether NAPG failed to offer
customers rates consistent wiitieir contracts. Finally, thereeacommon issues of evidence and
proof that would ensure that “édgimination of its truth or falsitwill resolve an issue that is
central to the validity of each o the claims in one strokeld. at 350.

3. Typicality

“Generally speaking, typicality determinetether a sufficient relationship exists
between the injury to the named plaintiff and donduct affecting the class so that the court
may properly attribute a collgee nature to the challengednduct.” 1 Newberg on Class
Actions 8 3:29 (5th ed.). In the Second CitctRRule 23(a)(3)'s typicality requirement is

satisfied when each class member's claim afisesthe same course of events and each class

14



member makes similar legal arguments to prove the defendant's liatlityidoux v. Celani
987 F.2d 931, 936 (2d Cir. 1993).

Here, Defendant’s conduct was “directed aafbected both the named plaintiff and the
class sought to be representdd.”at 936—-937. NAPG made certaipresentation that its rates
would be a market based variable rate; Plaintiffs allege that these representations were false and
misleading, both to them and to class memb#ss.Preliminary Certification Mem. at 20-21.
The Court therefore holds that the PlaintiffeehRule 23(a)(3)’s typality requirements.

4, Adequacy of Representative

In order to certify a class, Rule 23(a)(4guees that “the representative parties will
fairly and adequately protect the interests efdlass.” Fed. R. Civ. P. 23(a)(4). “Adequacy is
twofold: the proposed class regentative must have an intgran vigorously pursuing the
claims of the class, and must have no irgsrantagonistic to thetarests of other class
members.’'Denney v. Deutsche Bank A®13 F.3d 253, 268 (2d Cir. 2006). Additionally, courts
often examine whether proposgdss counsel are qualified.

Both requirements are met here. No conflict between and among the representatives of
the class has been identified. daghout the litigation, Rintiffs have appeared to represent the
interests of their fellow class members. The pifitnalso have vigorously pursued the claims of
the classSeelzard Decl. 1 12, ECF No. 130-2.

Additionally, class counsel is competeieel Newberg on Class Actions § 3:54 (5th
ed.) (“Adequacy of counsel asks whetherdtterneys who seek to represent the class are
competent to do the job.”). Each firm hasemsive experience litigating class actions and
representing named plaintiffSeelzard, Kindall & Raabe LLP FirrResume, Robert Izard Decl.

Ex. A, ECF No. 130-2; Finkelste Blankinship, Frei-Pearsa$a Garber, LLP Firm Resume,

15



Blankinship Decl., ECF No. 130-3; Maziea®r Katz & Freems LLC Firm Resume,
Mendelsohn Decl., ECF No. 130-5. And, as thaurt has previously recognized, “Class
Counsel in this case is comprised of attorneyklaw firms that are national leaders in class
action litigation . . . "Kemp-DeLisser v. Saifrancis Hosp. & Med. Ctr No. 15-cv-1113
(VAB), 2016 WL 6542707, at16 (D. Conn. Nov. 3, 2016)
5. Ascertainability

The Second Circuit has “recoged an implied requirement of ascertainability in Rule
23, which demands that a class be ‘sufficiently defiso that it is administratively feasible for
the court to determine whether atpaular individual is a member.Th re Petrobras Sec862
F.3d 250, 260 (2d Cir. 2017) (quotiBgecher v. Republic of Argentin806 F.3d 22, 24 (2d Cir.
2015) (internal quotation marks and citations omittéd)addressed at preliminary approval, the
class is defined solely with reference to objectriteria. It is also feasible to determine class
membership during the Class Period: NAPG maintained identifying information—names,
addresses, and the number ofshitceived—for all of its custongewho purchased electricity or
natural gas.

6. Predominance and Superiority under Rule 23(b)(3)

Plaintiffs seek certification under Rule 23(b)(SkePreliminary Settlement Approval
Order at 10. In order to certify(h)(3) class, a court must find tHéhat the questions of law or
fact common to class members predomimater any questions affecting only individual
members, and that a class actioauperior to other available theds for fairly and efficiently
adjudicating the controversy.” Fed. R. Civ. P. 23(b)(3).

“The Rule 23(b)(3) predominance inquiry tests whether proposed classes are sufficiently

cohesive to warrant adjuzhition by representation®mchem521 U.S. at 623. “Predominance is

16



satisfied ‘if resolution of some of the legal acfual questions that qualify each class member's
case as a genuine controversy barachieved through generalizadof, and if these particular
issues are more substantial than theessubject only to individualized proofRoach v. T.L.
Cannon Corp.778 F.3d 401, 405 (2d Cir. 2015) (quotinge U.S. Foodservice Inc. Pricing
Litig., 729 F.3d at 118.).

The class at issue here assarvariety of state law clainut, primarily, rests on breach
of contract claims. While claimarising under different contracsd the contract law provisions
of different states might overwhelm the commonstieas of law or fact, the Second Circuit has
concluded that breach obwtract classes may be maintained under Rule 23(19€8)In re U.S.
Foodservice Inc. Pricing Litig.729 F.3d 108, 125 (2d Cir. 2013). The claskire U.S.
Foodservicesought to bring a multi-state actiomdaDefendant challenged certification by
arguing that resolving the claimguld involve individual inquiriegto the contracts, as well as
variation in the law of each tlie states where the class livet.at 124-125.

The Second Circuit rejected these claims affidmed certification. Hist, it noted that
each state applied the Uniform Commerciatl€, and therefore there would be minimal
variation between the statéd. at 127 (“Here, they do not. Asarts have noted, state contract
law defines breach consistently such thatdhestion will usually be the same in all
jurisdictions.”). Second, thcourt “agree[d] with the districourt that the question of breach
with regard to plaintiffs' contract claimgll focus predominantly on common evidence to
determine whether, in fact, USF used controtféddlemen to inflate invoice prices and whether
such a practice departs from prevailing commercadddrds of fair dealing so as to constitute a
breach.”ld. at 125. Ultimately, then, “[s]ince the recaitdes not indicatthe existence of

material differences in contract languagetrer significant indivdualized evidence, we
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conclude that the distt court did not abuse its discretionaoncluding that common issues will
predominate over any individual issues, and th&E's/8laim to the contrary should be rejected.”
Id. at 126.

Similarly, here, the primary contentiontigat NAPG breached its consumer contract:
“Either Defendant breached the uniform languagésdbrm consumer contract, or it did not.”
Pls. Suppl. Br. at 9, ECF No. 120. As the Caowntted when it granted preliminary certification,
claims here would “focus predominately common evidence” to determine whether NAPG was
liable and rest on breach afntract claims where thei®not significant variatiorin re U.S.
Foodservice Ing 729 F.3d at 125.

A class action is also cleardyperior here to individual aons. The individual claims are
too small to be brought absent tlass action; they atbe type of small claims that represent
the “very core of the class action mechanism . Amthem521 U.S. at 617. The common
evidence and question of law and fact also enthatea class would be efficient and preserve
judicial resources, especiallyvgin is geographical scope ané thumber of individuals in the

class. In re Monster Worldwid, Inc. Sec. Litig 251 F.R.D. 132, 139 (S.D.N.Y. 2008) (finding

3 The Court notes that Plaintiffs had assediaims arising under state consumer protection
statutes, and the release in this case wouldselthese claims, as well as under state laws where
there was no named plaintiff. The Second Circuit recently reversed certification of a class solely
based on state consumer protection laws becaasmthit was “not convied that the district

court here undertook the requistiensidered analysis of thenations in sate law and the

potential need for subclasses that might result from those varidtenmgan v. Johnson &

Johnson Consumer Companies,.Jido. 17-1605, 2018 WL 3542624, at *8 (2d Cir. July 24,
2018). Unlike the case helleangandid not address breach of contract claims, and e
Foodservicés holding is more applicable here. Additionallgnganaddressed certification for

trial, rather than certification for settlement. linsll-settled that Plairffis may release that they
themselves could not brin§ee TBK Partners, LTD. v. Western Union Ca5 F.2d 456, 460

(2d Cir. 1982) (“As long as thoverall settlement is found to be fair and class members were
given sufficient notice and opportunity to objecthe fairness of the release, we see no reason
why the judgment upon settlement cannot baasrcthat would have to be based on the

identical factual predicate as that undertythe claims in the settled class action.”).
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class action the superior methofdadjudication where proposethss was large, geographical
dispersed, and the cost of pursuing wdlial litigation was not feasible).

As a result, the class may be appropriatetified for settlemet purposes under Rules
23(a) and (b)(3) of the Federal IBsi of Civil Procedure. The Cdugrants Plaintiffs motion with
respect to the certification of the class for settlement purposes.

B. Approval of the Settlement Agreement

Rule 23(e) of the Federal Rules of CivibPedure requires thati# court may approve
[a settlement proposal] only after a hearing andinding that it ifair, reasonable, and
adequate.” Courts often look bmth procedural and substants@nsiderations in determining
whether a given settlement agreement is “fair, reasonable, and adeGhatedn v. Pinnacle
Grp. N.Y. LLG 874 F. Supp. 2d 179, 194 (S.D.N.Y. 2012).

For procedural fairness, a presumptiofiaifness, adequacy and reasonableness “may
attach to a class settlement reached insalength negotiations between experienced, capable
counsel after meangful discovery."Wal-Mart Stores, Inc. v. Visa U.S.A., In896 F.3d 96, 116
(2d Cir. 2005) (internal citations omitted).

Here that presumption is met. The partiegaged in extensive settlement discussions in
this matter and its companion cases beginnirDib, including multiple mediation and private
settlement attemptSeePls. Mot. at 14. Counsel are quedd, with extensive class action
experienceSeelzard, Kindall & Raabe LLP Firm Resumiobert 1zard Decl. Ex. A, ECF No.
130-2; Finkelstein, Blankinshifrei-Pearson & Garber, LLP FirResume, Blankinship Decl.,
ECF No. 130-3. Finally, negotiations began #d @ontinued — throughout extensive discovery,

which included depositions of fact and expeithesses, expert reports, class certification
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motions and appeals of various aspects of the pending Sasf4s. Mem. at 2. The
presumption of fairness therefore attaches.

For substantive fairness, courts in the@etCircuit “examine the fairness, adequacy,
and reasonableness of a class settlement according rthe€ll factors.” Wal-Mart, 396 F.3d
at 117. These nine factors include:

(1) the complexity, expense aliicely duration of the litigation;

(2) the reaction of thelass to the settlement;

(3) the stage of the proceedings and the amount of discovery
completed;

(4) the risks of establishing liability;

(5) the risks of establishing damages;

(6) the risks of maintaing the class action through the
trial;

(7) the ability of the defendants to withstand a greater judgment;

(8) the range of reasonablenesthefsettiement fund in light of
the best possible recovery;

(9) the range of reasonableness of the settlement fund to a
possible recovery in light ofll the attendant risks of
litigation.

Id. (citing City of Detroit v. Grinnell Corp.495 F.2d 448, 463 (2d Cir. 1974)).

As addressed below, the Court finds tihaise factors weigh ilavor of approving the
settlement agreement under Rule 23(e) of the Federal Rules.

1. Complexity, Expense, and Likely Duration of Litigation

The firstGrinnell factor requires the Court to considhe complexity, expense and likely
duration of the litigationWal-Mart, 396 F.3d at 117. “Most class axis are inherently complex
and settlement avoids the costs, delays andtode of other problems associated with them”
and courts therefore favor class action settleménte. Austrian & German Bank Holocaust

Litig., 80 F. Supp. 2d 164, 174 (S.D.N.Y. 2004f},d sub nom. D'Amato v. Deutsche Ba2B6

F.3d 78 (2d Cir. 2001).
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Plaintiffs argue that the case is complex. Tlass includes all current and former NAPG
customers over a five-year period. In support ofclaans, the parties have also spent extensive
time and money litigating the casesattthe settlement would resohgee, e.g. Inre
PaineWebber Ltd. P’ships Litigl71 F.R.D. 104, 126 (S.D.N.Y3gff'd sub nom. Inre
PaineWebber Inc. Ltd. P’ships Litigl17 F.3d 721 (2d Cir. 1997) (kiohg that first element of
Grinnell supports approval where parties haiddited for “nearly 1,000 days” and “consumed
large sums of money and many thousands of hafuedor.”). Plaintiffs’ counsel alone avers
that they have collectively spe®i805.4 hours in litigating these casgsePIs. Mem. at 29. That
figure “will only escalag” if the case went to trial andltimately any subsequent appdalre
PaineWebber Ltd171 F.R.D. at 126.

As a result, the firgBrinnell factors clearly supportgpproving the settlement.

2. Reaction of the Class to the Settlement

“One of the factors most courts considethis reaction of the absent class members,
specifically the quality and quatyt of any objections and the guiity of class members who opt
out.” 4 Newberg on Class Actiofgs13:54 (5th ed.). Courts magrsider two reactions: opt-outs
and objectiondd. “If only a small number of objectionsereceived, that fact can be viewed as
indicative of the adequacy of the settlemeW¢dl-Mart, 396 F.3d at 118 (quoting 4 NEWBERG
§11.41).

Here, there are no objections to the setdet, and only seventeen of the 491,126 class
members have opted o®eePls. Status Report at 1-2, EGB. 131. These figures strongly
support approving the settlement in this c&se Wal-Mart396 F.3d at 118 (noting eighteen
objections out of five million individuals notified of settlement and stating that “[i]f only a small

number of objections are received, that factlmaniewed as indicative of the adequacy of the
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settlement.”) (quoting 4 NEWBERG 8§ 11.4%ge alsdykes v. HarrisNo. 09 Civ. 8486 (DC),
2016 WL 3030156, at *12 (S.D.N.Yay 24, 2016) (approving sktinent where “a miniscule
number” of plaintiffs — 38 individuals out of a potential 215,000 class members — requested
exclusions)Charron, 874 F. Supp. 2d at 197 (S.D.N.Y. 201approving settlement where
“fewer than 1% of the tenantgho received notice optexlit of the lawsuit, and an even smaller
percentage objected.”).

3. The Stage of the Proceedings aride Amount of Discovery Completed

As the Court noted at the preliminary approstalge, and as apparent from the procedural
history above, this case has been pending fongtime, and it has been subject to extensive
discovery in multiple foraSee, e.g.Pls. Mem. at 2 (noting discovery conducted). With several
different matters pending, the parties condutaetiand expert depositions, multiple class
certification motions, and summygudgment proceedingkl. In this case alone, before
settlement, Plaintiffs mwved for class certificatiorbeePls. Mot. Class Cert., ECF No. 82.
Defendant moved for summanydgment. Def. Mot. for Summ. J., ECF No. 105. In a related
action,Zahn v. North American Power & Gas.C, No. 14-cv-8370 (N.D. lll., filed October 24,
2014), the parties appealed to the Seventh Circuit, which certified a question to the lllinois
Supreme CourSee Zahn v. N. Am. Power & Gas, L1815 F.3d 1082, 1086 (7th Cir. 2017)
(certifying question about whether Illind@mmerce Commission possessed exclusive
jurisdiction over claim).

In short, the parties “entatento settlement only after thorough understanding of their
case."Wal-Mart Stores, In¢.396 F.3d at 118 (2d Cir. 2005). THhetor weighs in favor of
approval AccordThompson v. Metro. Life Ins. G216 F.R.D. 55, 62 (S.D.N.Y. 2003) (“With
respect to the third factor, def@ant notes that the proposed|setent was reached after over a

year of hard fought litigadin, in which some 450,000 pages of documents were produced, 31
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depositions, including 22 current or formepmesentatives of Metrofitan, were taken, and
motions for summary judgment and classtification had ben considered.”).
4. The Risks of Establishing Liability and Damages

Plaintiffs argue “Defendant has raised gavarguments that, if accepted by the Court or
jury, would undermine or eliminate Plaintiffs’ clain®eePls. Mem. at 20-21. Defendant argues
that it adequately disclosed itges, and that long-time custormeshould have been aware of the
rates at issued. Additionally, as evidenced by its summary judgment briefing, NAPG has
contested Plaintiffs’ expedlaim and damages mod#l. at 21;see alsdefs. Mem. in Supp.,
ECF No. 107. Plaintiffs notRichards v. Direct Energy Servs., LL246 F. Supp. 3d 538, 542—
43 (D. Conn. 2017), where this Court granteshsiary judgment in a putative class action
related to utility rates. Plaintiffs gme, while they dispute the relevancdRathards holding to
the case at hand, “the fact remains that Pisraind the Class facedlsubstantial risk of
recoveringnothing but for the Settlement.” Pls. Memt 21 (emphasis in original).

The Court credits these arguments. Withexdressing the merits of the summary
judgment briefing, the Court notes “litigation inherently involves risk.fe Painewebber Ltd.
P'ships Litig, 171 F.R.D. 104, 126 (S.D.N.Y.1997). The proof in this case is also heavily
dependent on expert testimony in relation to dempubject matter. Thisonsideration “always
adds an element of uncertainty as to the outcom®inpson216 F.R.D. at 63. Factors four and
five of theGrinnell test therefore weigh in favaif approving the settlement.

5. The Risks of Maintaining the Class Action Through Trial
“One of the factors most courts consigehow certain the court is that the class

certification requirements are met and maintdmdld Newberg on Class Actions 8§ 13:51. This
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consideration is separate,hadtigh related, to the Cdig determination ative that the class
should be certified for settlement purpodds.

Plaintiffs point to NAPG’s arguments thgiurported differences between individual
contracts, state laws, and purchageographies and rate experiencesate individual issues that
predominate over class-wide issues.” Pls. Man22. Plaintiffs may digge this argument, but
they note here that it poses significaskrio maintaining alass through trial.

Additionally, the Court notes #h the class definition hessveeps beyond the claims that
were pending in this case. It is possible thatvhile the Court has determined that the claims
are appropriate for certification and, ultimately, felease here — the same claims might not be
maintained at trial becausé manageability concern<f. In re Warfarin Sodium Antitrust
Litig., 391 F.3d 516, 537 (3d Cir. 2004) (“Althgiu Appellants’ concerns about the
manageability of a multistate class of consumers and TPPs, as we discussed above, did not pose
a problem for the certification af settlement class, there is grsficant risk that such a class
would create intractable management problgntsvere to become a litigation class, and
therefore be decertified.”).

6. NAPG’s Ability to Withstand a Greater Judgment

The parties have continually teal that they felt there atsubstantial concerns that
NAPG could bear the enormously large statutord compensatory damages award that could
be assessed were the cases to proceed thigaighPls. Mem. at 21-22. This information has
not been put before the Court.

The Court notes, however, that this fa¢gianding alone, does not suggest that the
settlement is unfair,” especially where the ‘@tiGrinnell factors weih heavily in favor of

settlement . . . .D'Amato v. Deutsche Bank36 F.3d 78, 86 (2d Cir. 2001). Therefore, given the
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application of the otheBrinnell factors in this case, the Couldes not need to look to whether
NAPG truly could have withstoodlarger judgment. The Court mayill approve the settlement
agreementAccord Kemp-DeLisse2016 WL 6542707, at *10 (“Thus, even if the Defendants
here could afford to pay more than the $107 million Settlement Amount, this does not prevent
the Court from approving this Setibent as fair and reasonable.”).
7. The Range of Reason#éness of the Settlement Fund

The finalGrinnell factors require examination of th@nge of reasonableness” of the
settlement fund “in light of the sepossible recovery” and “in liglf all the atteadant risks of
litigation.” Wal-Mart Stores, In¢.396 F.3d at 117A court should “consider and weigh the
nature of the claim, the possible defensessituation of the partiegnd the exercise of
business judgment in determining whetties proposed settlement is reasonalihnell, 495
F.2d at 462.

Plaintiffs summarize the settlementalue for claimants as of June 8, 20%8€PIs.

Mem. at 18. A total of 16,890 claims have been submitted and the average claimant will receive

$50:
e Approximately 4,700 will receive between $2.00 and $9.99;
e Approximately 4,500 will receive between $10.00 and $29.99;
e Approximately 2,900 will receive between $30.00 and $49.99;
e Approximately 2,400 class members will receive over $100; and,
e Approximately 200 class merats will receive over $300.
Id.

Plaintiffs also note that #ir expert calculated th#te maximum damage was $.015 per

kilowatt hour for electric supplgervice, although NAPG continuescontest this figure. Pls.

25



Mem. at 17-19. The final settlement amounaeded Plaintiffs $0.00351 per kilowatt hour for
electric supply service. Ginehis calculation, which wasntested, the settlement figure
represents approximately 23 ment of the maximum recovergl. at 17. Courts have regularly
considered such recoveries appropribtee Initial Pub. Offering Sec. Litig671 F. Supp. 2d
467, 484 (S.D.N.Y. 2009) (approvisgttlement that representise percent of plaintiffs’
damages expert’s calculatiom);re Interpublic Sec. LitigiNo. 02 Civ.6527 (DLC), 2004 WL
2397190, at *8 (S.D.N.Y. Oct. 26, 20047 herefore, while the Gigs Settlement Fund reflects
only ten to twenty percent téad plaintiff's aggressive damages estimate, the securities
settlement sits comfortably withthe range of reasonableness.”).

As a result, th&rinnell factors — taken as a whole support finding the settlement
substantively fair, reasonable, and adequate Cichat grants Plaintiffs motion to the extent it
seeks final approval of theettlement agreement.

C. Service Awards, Attorneys’ Fees and Costs

There remain two outstanding questions of compensation. First, the named Plaintiffs seek
an award of $5,000 each as an enhancerBSeePls. Mem. at 37-39. Second, class counsel
seeks approval of an award of $3,154,805.12 in attorneys’ fees and $474,194.88 for elkpenses.
at 24-37. The Court willgprove these requests.

1. Named Plaintiff Enhancement Awards

Plaintiffs seek an award of $5,000 in senaeeards. Pls. Mem. at 37. They argue that,
under the Settlement Agreement, “NAPG ha®ad to pay these awards using its own
resources, which means, as with Class Counsaiisest for attorneys’ fees, these payments will

not reduce the benefits provided to Class Membéats.”
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“Service awards are common in class actiorsasd serve to compensate plaintiffs for
the time and effort expended in assistingghesecution of the litigeon, the risks incurred by
becoming and continuing as a litigant, and ather burdens sustained by the plaintiffs.”
Beckman v. KeyBank, N,R93 F.R.D. 467, 483 (S.D.N.Y. 2013) (affirming service awards of
$7,500 and $5,000, to be paid from settlement ftorcdhamed plaintiffs in putative wage and
hour class action). Courts in the Second Circurehgpproved a wide range of incentive awards.
See, e.gKaric v. Major Auto. Cos., IngcNo. 09 CV 5708 (CLP), 2016 WL 1745037, at *8
(E.D.N.Y. Apr. 27, 2016) (colleémg cases in wage and houas$ action, and noting awards
between $10,000 and $40,000).

Here, Plaintiffs have remained activetie case, providing atte to counsel and
participating in settlement and mediation discussiSeslzard Decl. § 12A service award of
$5,000 in recognition of their time and efforts, antlght of the overall settlement, is warranted.
See Gross v. Washington Mut. BaRIA., No. 02 CV 4135 (RML), 2006 WL 318814, at *6
(E.D.N.Y. Feb. 9, 2006) (approving $5,000 fee iir Bebt Collection Practices Act case
because “[t]his award is consistent witle tiange of awards made in favor of class
representatives in similar casessge also Dornberger v. Metro. Life Ins. G203 F.R.D. 118,
124 (S.D.N.Y.2001) (approving award of $10,000rfamed plaintiff involved in a multi-million
dollar settlement).

2. Attorneys’ Fees

Plaintiffs seek approval for $3,154,805.12 in atkysi fees. Pls. Mem. at 29. The notice
sent to class provided for a maximum awarfeek and expenses, including any service award
to named plaintiffs, of $3,669,00M@. at 36. Plaintiffs note that the attorneys’ fees portion of this

award would represent 16mpeent of the total value of the settlement, and argue that this is
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reasonable, “especially given the complexitg aovelty of the case, the attendant litigation
risks, and the effort Class Counseperded to reach the Settlement . .Id."at 30—31. They
therefore argue approval of theef as a percentage of theell class fund, is warranted.

Courts may approve fees in common fund caseler of one of two deulations: either a
“percentage of the fund” method or a “lodestar’” metiydl-Mart Stores, Inc396 F.3d at 121;
see also McDaniel v. Cty. of Schenectds®b F.3d 411, 417 (2d Cir. 2010) (“[I]t remains the
law in this Circuit that courts may award attorneys' feeommon fund cases under either the
‘lodestar’ method or the ‘percen&@gf the fund’ method.”). As th Court has previously noted,
however, “[m]any courts in the Second Circuidathe percentage @ind method for awarding
attorneys' fees in class action settlemerkerhp-DeLisser2016 WL 6542707, at *15 (citing
Wal-Mart Stores, In¢.396 F.3d at 121).

Potential fee awards are examined undeQGbklbergfactors.Wal-Mart Stores, Inc396
F.3d at 121-122 (citinGoldberger v. Integrated Resource, Inc. et28l9 F.3d 43, 50 (2d Cir.
2000)). The six factors include:1) the time and labor expendked counsel; (2) the magnitude
and complexities of the litigatn; (3) the risk of the litigadn . . . ; (4) the quality of
representation; (5) the requested fee lati@n to the settlement; and (6) public policy
considerations.Wal-Mart Stores, In¢ 396 F.3d at 121. Theoldbergerfactors support the
reasonableness of the fee in this matter.

First, counsel has litigated tl®lwardsaction for nearly four ars, and the settlement
represents the effort of multiple cases elsen@hAccording to documentation submitted in
connection with their motions, Plaintiffs’ counsepresents that they have spent a total of
6,805.4 hours of attorney timgeePls. Mem. at 29 (citing doementary evidence of hours

spent). This factor weighs favor of the proposed fee award.
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Second, as addressed in the Court’s discussiolass certificabn and approval of the
terms of the settlement above, the case presents a large settlement class and a multi-million
dollar fund, relying primarily on expert evidentceaddress a complekeory of liability. See,

e.g, Pls. Mem. at 32 (“The magnitude and complegityhis action is een greater because of
the multiple states in which NAPG is operatiddferences in state law, the differencing
contracts that NAPG used in each state and tower, and the prevailing electric and gas rates
over time.”). The Court credits this argument, &ottls the second factor weighs in favor of the
proposed fee.

Third, the Court must consider the risktbé litigation. As addressed above when
considering the fairness of the $&ttent, there was significant rigk litigating these cases. The
proof relied primarily on expetestimony, which often increases ftiigk that a jury may not find
liability or would limit damagesThompson216 F.R.D. at 63 (notinpat relying on expert
testimony “always adds an element of uncertaintipdle outcome.”). It is also possible, as
addressed above, that the class would presemgeability concerns that absent settlement
might have undermined the class actiGh.Langan v. Johnson & Johnson Consumer Cos., Inc
No. 17-1605, 2018 WL 3542624, at *8 (2d Cir. JB#l; 2018) (“We are not convinced that the
district court here undertook thegrgsite considered analysistbie variations in state law and
the potential need for subclasses thajht result from those vatians.”). Given these risks, the
third Golbergfactor counsels in favor of approval.

Fourth, the Court must consider the quatifycounsel. As this Court has previously
noted, “Class Counsel in this case is compriskattorneys and lafirms that are national
leaders in class action litigation . . Kémp-DeLisser2016 WL 6542707, at *16. Additionally,

“the quality of representation is best measured byltg, and that such results may be calculated
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by comparing the extent of possible recovery g amount of actual verdict or settlement.”
Goldberger 209 F.3d at 55. Here, Plaintiffs’ counsel gedua significant settlement for a large
class of individuals, with a total cash value of $16,053,8@@PIs. Mem. at 32.

The fifth Goldbergfactor requires considation of the “the requested fee in relation to
the settlement.Goldberger 209 F.3d at 50. In determining the total value of the settlement,
courts generally consider the full value of flund, not only the funds claimed, and the total
amount of both the potentiatatneys’ fees and the sum deavailable to the clasSee, e.g.
Masters v. Wilhelmina Model Agency, In¢73 F.3d 423, 437 (2d Cir. 2007) (“The entire Fund,
and not some portion thereof, is created througlefforts of counsel at the instigation of the
entire class. An allo¢@n of fees by percentagdould therefore be awarded on the basis of the
total funds made available, whether claimed or W& side with the circuits that take this
approach.”)Kiefer v. Moran Foods, LLONo. 12-CV-756 (WGY), 2014 WL 3882504, at *8 (D.
Conn. Aug. 5, 2014) (“In applying the commamél method, the Supreme Court, the Second
Circuit, and other Circuit Courts have held tiha$ appropriate to award attorneys' fees as a
percentage of the entire menxam gross settlement fund, ewghere amounts to be paid to
settlement class members who do not file claims will revert to the Defendantsrgs v.
Gristede's Operating Corp519 F. App'x 1, 5 (2d Cir. 2013) (calating total award as inclusive
of attorneys’ fees and costs).

Here, the total value of the settlementfees, costs, and potéad value for class
members — equals $19,722,08@ePIs. Mem. at 29. The attorney fee award would thus
represent 16 per cent of the total award or 19.7 per céime §16,053,000 payments available to
the classld. This figure is significantly lower thanéhpercentages regulamdyvarded within the

Second CircuitSee In re Sumitomo Copper Litigatid46 F. Supp. 2d 436 (S.D.N.Y. 2001)

30



(awarding approximately one-third of settlemastattorney fee award in commodities case);
Strougo ex rel. Brazilian Equity Fund, Inc. v. Bass2®i8 F. Supp. 2d 254, 262 (S.D.N.Y. 2003)
(approving fee award of one-thiml securitieclass action)see also Frank v. Eastman Kodak
Co., 228 F.R.D. 174, 189 (W.D.N.Y. 2005) (approvofgee award at 40% of the settlement
fund); In re Colgate-Palmolive Co. ERISA Liti®6 F. Supp. 3d 344, 351 (S.D.N.Y. 2014)
(noting median fee of 25 to 28 peent of the fund in ERISA cases).

Finally, the sixthGoldbergfactor requires the Court tnsider the public policy
implications of the proposed fee. “Theralso commendable sentiment in favor of providing
lawyers with sufficient incentive to bring conamfund cases that serve the public interest.”
Goldberger,209 F.3d at 51. Here, the class action waessary given the range of relief that
was available to individual class membéksthout adequate counsel — and appropriate
incentives for that counsel — this case migbt have been brought. Class Counsel's fees
“should reflect the important publmolicy goal of providing lawyerwith sufficient incentive to
bring common fund cases therve the public interestColgate-Palmolive36 F. Supp. 3d at
352 (discussing ERISA class action) (internal quotation marks and citations omitted). Public
policy certainly supports providing thatcentive, absent a windfalh this case the sixth factor
supports approving the fee structure in this case.

As a result, the Court determines that the Plaintiffs’ fee award of $3,154,805.12 in
attorneys’ fees is reasonable.

3. Fee Request

Rule 23(h) of the Federal Rules of Civildéedure provides for the award of “nontaxable

costs authorized by law or byetlparties’ agreement. Here, Plaintiffs seek $474,194.88 in costs,

which they argue were “reasonable and necegeahe prosecution dhese actions” and are
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typical of the costs usiig billed to clients.SeePls. Mem. at 36. These fees include expenses
related to experts, court feegpying, research and discovery, sanpts, travel, and other costs
associated with litigatiorBeelzard Decl. § 17; Binkinship Decl. { 22¥lendelsohn Decl.  21;
Schelkpf Dec. § 21.

“Courts may reimburse counsel for expensssonably and nessarily incurred in
litigating a class actionKemp-DeLisser2016 WL 6542707, at *18 (D. Conn. Nov. 3, 2016);
see also In re Marsh ERISA Litj@65 F.R.D. 128, 150 (S.D.N.Y. 2010M is well-established
that counsel who create a commfund like this one are engt to the reimbursement of
litigation costs and expenses.”).

The costs here are reasonable and acaugdg the course of litigation. The Court will
therefore grant Plaintiffs’ motion with spect to the awarof $474,195.88 in costs.

V. CONCLUSION

For the foregoing reasons, Plaintiffs’ Mati for Final Approval of the Class Action
Settlement, ECF NO. 130 GRANTED.

FurthermorelT IS HERBY ORDERED AND ADJUDGED AS FOLLOWS :

1. For purposes of this Final Judgment and Order of Dismissal (“Judgment”), the

Court adopts all defined terms as settfontthe Settlement Agreement filed in
this case.

2. The Court has jurisdiction over thebject matter athe litigation, the

Representative Plaintiffs, the Class Members, and the Released Persons (“the
Settling Parties”).
3. With respect to the Settlement Class and for purposes of approving this

Settlement only, this Court finds as te tBettlement Class that the requirements
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of Rule 23(a) and 23(b)(3) of the Feddralles of Civil Procedure have been met
in this case.
Under Rule 23 of the Federal Rule<ofil Procedure, and for purposes of, and
solely in connection with, the Settlemethie Court certifies this action as a class
action on behalf of the following Settlement Class:

All persons who, at any timedm February 20, 2012 to June

5, 2017 were customers of NAPG and paid NAPG variable

rates for electricity and/onatural gas in Connecticut,

lllinois, Maryland, Maine, N& Hampshire, New Jersey,
Ohio, Pennsylvania, Rhode Island, Georgia or Texas.

The Parties have complied fully witie notice provisions of the Class Action
Fairness Act of 2005, 28 U.S.C. § 1715.

Based on evidence and other material submitted in conjunction with the Final
Approval Hearing, the Court hereby finalsd concludes that (1) the Short Form
Notice was disseminated to members of the Settlement Class in accordance with
the Settlement Agreement and the Court’s Preliminary Approval Order, and (2)
the Long Form Notice, the Claim Form, and the Settlement Website complied
with this Court’s Prelirmary Approval Order.

The Court finds and concludes that 8fert Form Notice, the Long Form Notice,
the Claim Form, the Settlement Website, and all other aspects of the notice, opt-
out and claims submission proceduredaeh in the Settlement Agreement fully
satisfy Rule 23 of the Federal RulesQ¥il Procedure and the requirements of

due process, were the best notice prabte under the circumstances, and support
the Court’s exercise of jgtliction over the Settleme@iass and the Settlement

Class Members.
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8. Seventeen persons who fall withie ttefinition of the Settlement Class have

requested to opt out of the Settlemantl have complied with the procedures

established by the Settlement Agreement and this Court. These individuals will

not be bound by the terms of the Settlement Agreement:

1. SHAKELIA SUMRELL
2. ROSALIND TOBIN
3. RICHARD DALOE
4. PHYLLIS KOLENDA
S. DARRELL GREENE JR
6. NERWYN WHYNOT
7. JERRY L ROWE
8. GEORGE E CHENIER JR
9. ROBERT WEIR
10. JAMAROTHSCHILD
11. REGINALD J WILLIAMS
12. ALDEN R WITT
13. ROBERT W NEFF
14. GEORGE P TAYLOR
15. TAMMY HELD
16. TERESA MAROIS
17. JOANNE COSTABILE
0. The Court finds that the Settlemémgfreement is the product of arm’s length

settlement negotiations between the Settling Parties.
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10.

11.

12.

13.

14.

The Court finds and concludes tha 8ettlement is fair, reasonable, and
adequate and should be approved.

The Court hereby approves the 8etént (as set forth in the Settlement
Agreement), the Releases, and all other terms in the Settlement Agreement, as
fair, just, reasonable andeglate as to the Settling Parties. The Parties are
directed to perform in accordance wikie terms set forth in the Settlement
Agreement. However, without seeking further Court approval, the Settling Parties
may jointly agree to make changes te 8ettlement Agreement, including to the
manner in which the claims process sballadministered, provided that those
changes do not reduce the benefits tachvisSettlement Class Members may be
entitled, increase the burden on Settlen@@dass Members in making a Claim, or
otherwise materially alter the Settling Parties’ obligations under the Settlement
and the Settlement Agreement.

By this Judgment, the Releasing Parties shall be deemed to have (and by
operation of the Judgment shall have) fully finally, and forever released,
relinquished and discharged all Relea€dmims against the Released Persons.
This action is dismissed with prejudithe Settling Parties are to bear their own
attorney’s fees and costs, except as otherwise expressly provided in the Settlement
Agreement and in this Judgment.

Neither the Settlement Agreement, aoy act performed or document executed
under or in furtherance of the settlemenjtigior may be deemed to be or may be
used as an admission of, or evidence @& Mhlidity of any Released Claim, or of

any wrongdoing or liability of the ReleasBédrsons; or (ii) is or may be deemed
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15.

16.

to be or may be used as an admission of, or evidence of, any fault or omission of
the Released Persons in any civil, criminal or administrative proceeding in any
court, administrative agency or othabtmal. The Released Persons may file the
Settlement Agreement and/or the Judgnfieh this litigation in any other action
that may be brought against them in ordesupport a defense or counterclaim
based on principles of res judicatallateral estoppetelease, good faith
settlement, judgment bar or reductioraoly theory of claim preclusion or issue
preclusion or similar defense or counterclaim.

If for any reason the Effective Date daes occur, then (1) the certification of the
Settlement Class shall be deemed vac&®dhe certificatiorof the Settlement
Class for settlement purposes shall nottesidered as a factor in connection
with any subsequent class certificatisaues, and (3) the Settling Parties shall
return to the status quo ante in tiigation as it existed on March 30, 2018,
without prejudice to the righdf any of the Settling Pareto assert any right or
position that could have been assertethefSettlement had never been reached
or proposed to the Court.

Plaintiffs have requested $3,154,805.1&tiarneys’ fees for Class Counsel.
Upon consideration of Plaintiffs’ Motion for an Award of Fees, the Motion is
GRANTED. Consistent with Sectioh5 of the Settlement Agreement,
Defendants shall pay Class Counsel $3,154,806.4forneys’ fees, consistent
with the terms of the Settlement Agreemh Under the Settlement Agreement,
this award shall be paid separated apart from the amounts received by

members of the Settling Class.
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17.

18.

19.

20.

Plaintiffs have requested $474,194.88)penses for Class Counsel. Upon
consideration of Plaintiffs’ Motion foan Award of Expenses, the Motion is
GRANTED. Consistent with Sectioh5 of the Settlement Agreement,
Defendants shall pay Class Counsel $474,19%.8&penses, consistent with the
terms of the Settlement Agreement. Per the Settlement Agreement, this award
shall be paid separate and apart ftbmmamounts received by members of the
Settling Class.

Plaintiffs have requested $5,000 easlPlaintiff Service Awards. Upon
consideration of Plaintiffs’ request fBMaintiff Service Awards, the request is
GRANTED. Consistent with the tesrof Section 7.5 of the Settlement
Agreement, Defendant shall pay P&ualwards, Gerry Wendrovsky, Sandra
Desrosiers, Linda Soffron, John ArcalMichael Tully, David Fritz and Peggy
Zahn a Service Award in the amount of $5,000 each. Per the Settlement
Agreement, these Service Awards shall be paid separate and apart from the
amounts received by members of the Settling Class.

Within 120 days from the Effectiate, the Settlement Administrator shall
destroy all personally identifying information about any Class Member in its
possession, custody, or control, includibgt(not limited to) any list that the
Settlement Administrator received from Defendant in connection with the
Settlement Administrator’s efforts firovide Notice to Class Members.

Each and every Class Member, andRengon actually or purportedly acting on
behalf of any Class Member, is hergirmanently barred and enjoined from

commencing, instituting, continuingursuing, maintaining, prosecuting, or
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enforcing any Released Claims (inchuglj without limitation, in any individual,
class or putative class, representativetber action or praeding), directly or
indirectly, in any judicial, administratiyarbitral, or other forum, against the
Released Persons. This permanent bairgadction is necessary to protect and
effectuate the Settlement Agreemehis Final Judgment, and this Court’s
authority to effectuate the Settlementrégment, and is ordered in aid of this
Court’s jurisdiction and t@rotect its judgments.

21. This document is a final, appealatmder, and shall constitute a judgment for
purposes of Rules 54 and 58 of the FatlRules of Civil Procedure. By
incorporating the Settlement Agreemené&ans herein, the Court determines that
this Final Judgment complies in all respedh Federal Rule of Civil Procedure
65(d)(1).

The Clerk of the Court is hereloyrected to close this case.

SO ORDERED this 3rd day of August, 2018, in Bridgeport, Connecticut.

K& Victor A. Bolden

VICTOR A. BOLDEN
UNITED STATESDISTRICT JUDGE
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