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UNITED STATES DISTRICT COURT
DISTRICT OF CONNECTICUT

ERNEST FRANCIS
Petitioner,

V. : No. 3:14ev-1875 SRU)

SEMPLE and EDWARD MALDONADQ
Respondents.

RULING ON PETITION FOR WRIT OF HABEAS CORPUS

The petitionerErnest Francicurrently confined at th®sbornCorrectional Institution
in Somers Connecticut, filed this habeas corpus action pursuant to 28 U.S.C. § 2254,
challenginghis conviction for murder. The respondemisve to dismiss the petin on the
ground that the petitioner failed to exhaust his state court remedies with kegérgrounds for
relief. | agreethat the petitioner did not exhaust kiate court remedies and gréms
respondents’ motion.

l. Procedural Background

In 1992 Francis was convicteaf murder.On April 15, 1992, he was sentenced to a term
of imprisonment of fifty yeardDoc. #1 at 31.0n direct appeal, Francis challenged his
conviction on the grounds that the trial court abused its discretion in precludirigphimaross
examining a state’s witness about her probationary status, improperly deniemtibis fior
judgment of acquittal based upon insufficient evidence, and improperly instructedythre jur
three waysThe Connecticut Supreme Court affirmed thegjuént.State v. Francis228 Conn.
118, 119-122 (1993).

Francis filed several stapmst-conviction challengesglating to his convictionrOn March
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13, 1995, Francis filed a state habeas petition asserting a claim thatunsécwas ineffective.
Following a trial, the court found that, based on information provided by Francis, counsel
decided to pursue a defense of accident rather than extreme emotional distdibamoeLrt

also heldthat Francis’ testimony did not support a defense of extreme emotional diseurbanc
The trial court denied the petition and also denied certification to appeatis v. WardenNo.
CV950550706S (Conn. Super. Ct. Feb. 18, 1998), Resp’'ts’ Mem. App. B-4, Doc. #13-4, at 39-
45. On appeal to the Connecticut Appellate Cdudncis argued that trial counsel was
ineffective for failing to assert a defense of extreme emotional disturbEme@ppellate court
concluded that Francis failed to show that the denial of certification wdsuar af discretion

and dismissed the apgdeFrancis v. Comm’r of Correctiqr63 Conn. App. 282 (2001).

In 200Q Francis filed a motion to correct illegal senteridee trial court denied the
motion. On appeal, Francis argues that the trial court improperly consideradkhid Vveracity,
relied on information outside the record, and relied on inaccurate or mistaken infornsastan.

v. Francis 69 Conn. App. 378 (2002). The Connecticut Appellate Court concluded that the trial
court lacked jurisdiction to entertain the motiénancishadfiled his motion pursuant to
Connecticut Practice Book Section-23, which provides that the court may correct an illegal
sentence or a sentence imposed in an illegal mafherConnecticut Appellate Court

determined that Francis’ sentence was not illegal because it did not exceed thé¢ seawamy
maximum, did not violate Francis’ right against double jeopardy, was not ambiguoussand wa
not internally contradictoryid. at 382—84.The Murt further noted that Practice Book Section
43-22 was limited by aammontaw rule thata court cannot modify a sentence that was valid

after execution of the sentence had bedgutordingly, the Connecticut Appellate Court



reversed the trial court’s decision and remanded the case with instructiosissdhe motion.
Id. at 385. The Connecticut Supreme Court denied certification to afgtest. vFrancis 260
Conn. 935 (2002).

Also in 2000, Francis filed a second state habeas action challenging his convicti
Francis v. WardenNo. CVV00-0800883, 2011 WL 1367073 (Conn. Super. Ct. Mar. 22, 2011).
his second amended petition, Francis argbatltrial counsel was ineffective because he failed
to investigate a defense of extreme emotional disturbance, request an orstvndtie defense
of extreme emotional distuabce and move to disqualify the judge who presided over the
probable cause hearing and triethe court rejected all three claims after a tff@ancis included
five other claims in his second amended petitiam other instances of ineffective assistance of
counsel, a claim of judicial error for presiding over the probable cause headlitigestrial,
withholding exculpatory evidence, and reliance on inaccurate or mistaken ititorraa
sentencingThoseclaims were deemed abandoned when they wereried¢d throughout the
duration of the cas®©n appeal, Francis claimed that the trial court improperly rejéisatree
ineffective assistance of counsel claimiBe deniabf the petition was upheld on appdalancis
v. Comm’r of Correction142 Conn. App. 530 (20LXert. denied310 Conn. 921 (2013).

In 2004, Francis filed a second motion to correct illegal sentence. He argudwthat t
sentencingudge improperly signed the arrest warrant and presided over his probable cause
hearing.The state cotidenied the motiorState v. FrancisNo. CR 90-391532 (Conn. Super.
Ct. Nov. 18, 2005), Resp’ts’ Mem. App. F-4, Doc. # 13-26 at 3ZFhé.denial was affirmed on
appealState v. Francis108 Conn. App. 901 (20p&ert. denied289 Conn. 914 (2008).

In 2008, Francis filed a third state habeas action directed tmigction alleging



ineffective assistance of counsel in his second habeas adtiestate court denied the petition
in an oral ruling and denied certification to appeal. Resp’ts’ Mem. App. G-5, Doc. # 13-34 at
135. The Connecticut Appellate Court determined that the trial court did not abuserésahs

in denying certification andismissed the apped&rancis v. Comm’r of Correctigri51 Conn.
App. 574 (2014)cert. denied314 Conn. 922 (2014).

In 2010, Francis filed a third motion to correct illegal sentence, again arguirigehat
trial court relied on inaccurate and incomplete information at sentencing. Hethaté¢he
sentencing court incorrectly assumed that he had stabbed the victim tweeeliokbnce and
misunderstood his prior criminal recokde also argued that the sentencing hearing was flawed
because he was unable to present evidence of a mental impairment that was not kmewn at
time of sentencinglhe trial court énied the motiorState v. FrancisNo. CR 90-391532, 2011
WL 2738882 (Conn. Super. Ct. June 7, 2011). On appeal, the Connecticut Appellate Court
reversed and remanded the case because the court had denied Francis’ requesidor a publ
defender without following procedurssnilar tothose outlined iAnders v. California368
U.S. 738, 744 (1967ptate v. Francisl48 Conn. App. 565, 569—-70 (2014). The Connecticut
Supreme Court has granted certification on the question whether the appellageameny
determined thaguch gprocedure was requirefitate v. Francis314 Conn. 908 (2014)he
appeal remains pending.

[l Standard of Review

A federal court “shall entertain an application for a writ of habeas corpu$aif lo¢ a
person in custody pursuant to the judgment of a State court only on the ground that he is in

custody in violation of the Constitution or laws or treaties of the United States.’'S28.U



§ 2254a). Before filing a petition for writ of habeas corpus in federal court, however, the
petitioner must properly exhaust his state court remetheseby giving the state courts an
opportunity to correct any alleged errdggeBaldwin v. Reesé41 U.S. 27, 29 (2004); 28
U.S.C. § 2254(b)(1)(A). The Second Circuit requires the district court to conductpattvo-
inquiry. First, a petitioner must present the factual and legal bases of his federal dlagm to
highest state court capable of reviewinggcond, he must have utilized all available means to
secure appellate review of his clairBge Galdamez v. Kearg94 F.3d 68, 73-74 (2d Cirgert.
denied 544 U.S. 1025 (2005%ee also Richardson v. Superintendent of Mid-Orange
Correctional Facility 621 F.3d 196, 201 (2d Cir. 2010) (quotBaldwin 541 U.S. at 39)%ert
denied sub nonRichardson v. Inserrg562U.S.1188 (2011) (“Exhaustion requires that the
prisoner ‘fairly present’ the federal claim ‘in each appropriate state coaliding a state
supreme court with powers of discretionary reVi€\v The petitioner must have infoed all of
the state courts of all necessary factual allegations and present essémetisdigne legal doctrine
he asserts in federal couiee Picard v. Connpd04 U.S. 270, 278 (1971).
lll.  Discussion

Francischallenges his conviction ohitteengrounds. Because some of the grounds are
related, they are grouped togeth@round 1 - the trial court violated his right to confrontation
when it precluded him from questioning a state’s witness regarding her prargtstatus;
Ground 2 there was insuitient evidence of intent to cause death; Grounds 3, 4 aribestrial
court improperly instructed the jury on the element of intent, that it could consiser fal
statements made by Francis as evidence of guilt, and on the jury’s dutiesng tjae

presumption of innocence; Grounds 6 and 7 — trial counsel was ineffective in failing to pursue a



defense of extreme emotional disturbance and in allowing the same judge whgnlealdise

arrest warrant to preside over the probable cause hearing, pretaaatiegs trial and

sentencing; Grounds 8, 9, 10 and 1tBe-trial court sentenced Francis on incomplete or
inaccurate information; and Grounds 11 and 12 — the state court lacked jurisdiction to hear the
case because Connecticut General S&®i&4-46a is unconstitutional in that it does not afford

a right to an impartial tribunal.

The respondents move to dismiss the petition on the ground that Francis has not
exhausted his state court remedies with regard to all of the grounds forSpéeftically they
contend that Grounds 8, 9 and 10 are not exhausted. They further argue that Grounds 3, 4, 5, 11
and 12 raise only issues of state law and are not cognizable in a federal habeasTet
respondents do not reference Ground 13. In their memorandum, the respondents further argue
that, if| were to deenthose grounds exhausted, the petition should be denied on the merits.

In Ground 8, Francis states that the trial court enhanced his sentence based on an
inaccurate assessment of his lifestide.states that he raised tiegue before the Connecticut
Appellate Court which dismissed the claim for lack of jurisdictknancis further states that the
state court conceded that it had jurisdiction and dismissed the appeal in errorrefudesto
corsider the merits of the appeBloc. #1 at 24. Francis provides no citation to support that
assertion

| assumehat Francis’ reference is to footnote Sitate v. Pagarn/5 Conn. App. 423
(2003), which states:

During oral argument, the assistant stagterney brought to this
panel’s attention, the case $ffate v. Francis69 Conn. App. 378,
793 A.3d 1224, cert. denied, 260 Conn. 935, 802, A.2d 88,
U.S. __ ,123S.Ct. 630, 154 L.Ed.2d 536 (2002francis the
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panel held that the trial courtcleed jurisdiction to consider the

defendant’s claim under Practice Book § 43-22 where the motion

to correct the illegal sentence did not attack the validity of the

sentence as exceeding the maximum statutory limits, did not

violate a mandatory minimum senice, did not violate double

jeopardy rights and was neither ambiguous nor internally

contradictory. Id., at 384, 793 A.2d 1224. The holdingrancis

is not consistent wittate v. McNellissupra, 15 Conn. App. at

444,546 A.2d 292McNellishas not been overruled by an en banc

panel of this court or by our Supreme Court.
75 Conn. App. at 430, n.Baganwas a direct appedl. at424. Footnote nine appears after a
citation toMcNellisfor the definition of a sentence imposed in an illegal mamexellis also
was a direct appedl5 Conn. App. at 416.he cited section concerns a direct challenge to the sentence.
There is no reference to a nwot filed pursuant to Practice Book section 43-22, no discussion of the
court’s jurisdiction over claimsléd under that section and fusther explanation of theeference
Thus,I find no language overruling therisdictional basis for thdecision of the state
court denying Francis’ motion to correct illegal sentence.

In Ground 9 Francis states that the court considered inaccurate or mistakeatioform
during his sentencing when it stated that he stabbed the victim twice even thougilitted m
examiner stated the victim was stabbed only oRamcis states that he raised tisatie twice in
the statecourts.The first time the petition was dismissed by mistdkesre are no reported
decisions referencing a mistaken dismissal and Francis provides no autrdris/statement.
assumehat this is another reference to the footnoteagan The secondime the decision was
reversed and remanded for the court to consider a separate issue. Doc. # 1 at 25.
In Ground 10, Francis contends that, at sentencing, the trial court relied on inaccurate

information concerning his mental statte argueghat the pe-sentence investigation report

stated that he had no mental health issues, but an expert psychologist at a subdsepent ha
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hearing opined that Francis suffered from post-traicrstress disordeFrancis states that the
issue was raised but not addred bythe Connecticut Appellate Court. Doc. # 1 at 25-26.

In Ground 13, Francis states tlia¢ trial court relied on an inaccurate assessment of his
criminal history at sentencingle also argues that the trial court relied on his adolescent criminal
history to conclude that he had made up his mind about a life of crime in violation of Supreme
Court precedentrancis states th#tte issue was raised, but not addressed, in the state courts.
Doc. # 1 at 28.

The respondent argues that Francis has not etdthbis state court remedies on the
claims that the court relied on inaccurate information at sentenidmoge claims are included in
Francis’ third state habeas action which is pending before the Connecticut 8 @warnin
response, Francis statestttiee issue before the Connecticut Supreme Court is not an issue
included in the instardction He contends that the state habeas action is irrelevant because he
already raisethoseclaims insupport othis motion to correct illegal sentence.

To satisfythe exhaustion requirement, Francis was requirgadgsent his claims in a
state court with jurisdiction to consider theBeeO’Sullivan v. Boerckeb26 U.S. 838, 842
(1999)(“[T] he state prisoner must give the state courts an opportunity to actabairnis before
he presents those claims to a federal court in a habeas petit@wieinan v. Thompspb01
U.S. 722, 731-32 (1991) (petitioner must comply with state procedural requirements for
presenting claims in stat®ur). See also28 8§ U.S.C. 2254(bj¢) (petitioner must afford highest
state court with jurisdiction over claintise opportunityto reviewthemerits of all claims
included in federal petition). Although Francis included thedaams insupport of his motion to

correct illegal sentencéhe Connecticut Appellate Court held that the trial court did not have



jurisdiction to address the claims at the time the motion wasditddrdered the trial court to
dismiss the motiorAny appeal of the order considered the propriety of the dismissal, not the
merits of Francis’ claim®By not presenting his claims in a proper manner, Framgswedthe
Connecticut Supreme Couwt the opportunity to address the merits of his claims. Thus, Francis’
argument that he was not required to include thienelan his third state habeas petition is

without merit.

Francis states th#tte pending appeal of the third state habeas action concerns an issue
that is notincluded in his currerfederal petitionDoc. # 1 at 30. The issue on appeal is whether
the trial court properly considered Francis’ request for appointment of counsel. Thaugis
is correct thathe issue is not included in the federal petition, if the Connecticut Supreme Court
decides in Francis’ favor, the case will be remanded with direttietrthe public defender be
appointed to represent Franci$ie public defender can then evaluate the merits of the claims to
determine whether he should move to withdreithe public defender decides that there is merit
to Francis’s challenge to his sentencesttlaims will be addressed by the couBecausehere
remains a possibility that Francis can present the merit® ofaims to the state courts, the
claims arenot exhaustedsee Galdame394 F.3dat 73-74(petitioner must utilize all avaible
means to secure appellate review of his claims).

Francishas filed a mixed petition, containing both exhausted and unexhausted claims.
Federal district courts are generally required to dismiss mixed petiBealiler v. Ford542
U.S. 225, 230 (2004) (citingose v. Lundyt55 U.S. 509, 510, 522 (1982)). Under some
circumstances, however, the district court may stay a mixed habeas petéitabte the

petitioner to present his unexhausted claims to the state court and then returrata@destdor



review of all of his claimsA stay should be utilized only in limited circumstances, where the
petition contains both exhausted and unexhausted claims, the petitioner demonstrataasgod ¢
for failing to exhaust all claims before filing the fedguatition, and the petitioner may be time
barred if the case were dismissBthines v. Webeb44 U.S. 269, 277-78 (2005ke also
Zarvela v. Artuz254 F.3d 374, 380-83 (2d Cir. 2001) (recommending that the district court stay
exhausted claims and dismiss unexhausted claims with direction to timely complete the
exhaustion process and return to federal court).

Francis has had pending proceedings collaterally attacking his sentend¢eragsasince
his direct appeal concludelecauséhe is not in dangeaf being timebarred ifl dismissthe
petition, a stay is not required.
V. Conclusion

Therespondent’s motion to dismid3qc. # 12] is GRANTED and the petition is
DISM I SSED without prejudiceFrancis may file a new federal petition after he exhausts his
state remedies on all grounds for relief.

Because reasonable jurists would not find it debatable that the petéonixed petition
containing exhausted and unexhausted claanegrtificate of appealability will not issugee
Slack v. McDanigl529 U.S. 473, 484 (2000).

The Clerk is directed to enter judgment and closed#se.

SO ORDERED this 4th day ofJanuary2016 atBridgeport Connecticut.

[sSISTEFAN R. UNDERHILL

Stefan R. Underhill
United States District Judge
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