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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF CONNECTICUT

______________________________________________________ X
RICHARD M. COAN, TRUSTEE, et al.

3:15CV 50 (JAM)
V.
SEAN DUNNE, et al. E DATE: MARCH 9, 2019
______________________________________________________ x

RULING ON THE TRUSTEE'S MOTION TG@VERRULE DEFENDANTS’ PRIVILEGE
OBJECTIONS AND COMPEL PRODUCTION OWITHHELD DOCUMENTS (DOC. 181)

l. RELEVANT PROCEDURAL HISTORY

On December 18, 2018, this Court filed a 34-page Ruling on the Trustee’s Motion to
Compel [*December 8Ruling’], in which, inter alia, the Court discusseitie parties dispute
over documents withheld by the defendaassprivileged. (Doc. No. B2at 31-32). As stated in
the December 8Ruling:

The Court [(Meyer, J.)] addressed thetigat privilege logs during the November
16, 2018 hearing, during which the Courguired whether there was a separate
motion addressing this issue and then infedrthe parties: “I think it really needs

to be its own motion if i8 going to be something the Court acts on. We had a
motions deadline to do that.” (Doc. No. 9978-79). The Court then stated that
“this is something to raise with respectlie same other motion[]” that was referred
to this Magistrate Judge. (Doc. No. 998&). The Court direed the parties to
“look at [the] specific privilege items” andeh confer with each other and “try to
resolve it.” (Doc. No. 99 at 80). The detiants contend that the Trustee “did not
attempt to identify any specific items to [the defendants] in an effort to resolve any
disputes concerning them(Doc. No. 120 at 23).

1 The defendants as referred to in this Ruling@agle Killilea, John Dunne, Mountbrook USA, LLC, WAHL, LLC,
and TJD21, LLC.%ee Doc. No. 181, at 1).
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(Doc. No. 129 at 32). The parties then embaikezlipplemental briefingelating to their then-
pending Motion to Compesée Doc. No. 64), which included gmment on the privilege issue and
the Trustee’s challenge to 6,756 communicatioggéd in Killlea’'s May 4, 2018 privilege log.
The defendants argued that the issue was notnwiitte scope of the then-pending Motion to
Compel and that the Trustee did not follow the CauiMeyer, J.) directive todentify . . . specific
items” in which the privilege was disputed. o® No. 120 at 23-24). ThEustee argued that the
attorney-client privilege was waived as tm&d categories of commuwaitions, including those
that identified James Ryan who the Trustee kneveta member of the fimdants’ litigation team
both in Ireland and the UniteStates. In the December™&uling, this Court ruled that the
defendants had to produce “documents from James Ryan which are not protected by the attorney-
client or work-product privilege[,]” and thate parties “shall coef about tk privilege
designations.” (Doc. No. 129 at 25). The Court disected the parties to “once again . . . confer
and try to resolve the outstanding prigiéeissues.” (Doc. No. 129 at 32).

On January 17, 2019, the Ties filed the pending Motion to Overrule Defendants’
Privilege Objections and to Compel Prodantof Withheld Documats (Doc. No. 181see also
Doc. No. 254). The next day, this motion was mefe to this Magistrate Judge. (Doc. No. 184).
In this pending motion, the Trustee seeks “compel the [d]efendants to produce all
communications with nonlawyersaccountants, architet engineers and ak estate agents,
communications with Sean Dunne (“the Debtaf)d communications with adverse attorneys.”
(Doc. No. 181 at 2-3). Includeditwin his request, the Trusteeeks “all communications listed
in both the [d]efendants’ privilege log aneétbB’Agostino, Levine, Landesman & Lederman, LLP
(“D’Agostina”) [log], which was prepared by [d]efendants but not produced until December 11,

2018][,]” as well as “all respong&e emails involving Ross Conty and James Ryan, who are



accountants hired by the Debtordéor Killlea.” (Doc. No. 181 aB). The Trustee claims that,
“[a]lthough the parties met and conferred on Deoen®1, 2018, the [d]efendants still refuse to
withdraw even a single privilege assertion[.]” (Db. 181 at 2). Additionally, the Trustee claims
that the defendants have “had nearly a yearstablish exactly whZonnolly and Ryan were
necessary for the delivery of legal advice and hateeven attempted to do so.” (Doc. No. 181
at 9)2 The Trustee also recounts faet that, despite the BankragtCourt’s order on August 17,
2018, directing the parties to “deliver to the Court all unredagtediments referred to in the
Privilege Log for an in camera review,” thefeledants “never produced a single document for an
in camera review to any Courtaty time[,]” nor did the defendantindertake a review to review
any “incorrect” privilege desigtians as they represented theguld to the Bankruptcy Court.
(Doc. No. 181, at 2, 6-7).

I. DISCUSSION

A. Defendants’ Privilege Logs — Schedules 4, 4-A and 4-B

As this Court discussed in the Decembéf R&iling (at 24-25), the defendants bear the
burden of proving the applicabilitf the attorney-client privilege:

A party invoking the attorney-client prigge bears the burden to establish the
elements of the privilege: “(1) communicat between client and counsel that (2)
was intended to be and was in fact kephfidential, and (3) was made for the
purpose of obtaining @roviding legal advice.”

2 The Trustee maintains that he has raised the majotitig @rguments in briefing relating to Gayle Killilea’s Motion

for Contempt (Doc. No. 77), which this Court (Meyer, J.) denied on the record, and in briefing rel&tiaigti€’s

Motion for Issuance of Letters Rogatory (Doc. No. 107), which this Court granted on January 23, 2019 (Doc. No.
193), stating:

Although defendants do not object in general to the deposition of Connolly andtRsspbject

to the Trustee inquiring into privileged matters.s@ht a showing that the attorney-client privilege

and work product privileges do not apply at all in Ireland, | will grant the letters rogatory with the
understanding that the privilege may be asserted in good faith as to inquiries of Connolly and Ryan.
It is otherwise premature for me to decide indbstract how the privilegmay apply to particular
inquiries of Connolly and Ryan.

(Doc. No. 193 at 2).



In re Smith, No. 14-21261 (JTT), 2017 WL 1190590, *&t (Bankr. D. Conn. Mar. 29, 2017)
(quotinglnre Cty. of Erie, 473 F.3d 413, 419 (2d Cir. 2007)). “The rinehis Circuit, . . . is that

the applicability of the attorney-client privilege to a particular communication depends on
‘whether the predominant purposé the communication is to render to solicit legal advice.”
Deutsche Bank Nat. Trust Co. v. WMC Mortg., LLC, Nos. 3:12 CV 933(CSH), 3:12 CV 969, 3:12
CV 1347(CSH), 2015 WL 1650835, at {B. Conn. Apr. 14, 2015) (quotingrie, 473 F.3d at
420) (footnote omitted)).

The privilege logs filed under seal with the Trustee’s Motion total 430 pageBd¢c. No.
182;see Doc. Nos. 183, 185) and, as fheistee explains, reflect thidite attorney-cliet privilege
was asserted 7,481 times for communicationth won-lawyers, including 6,756 times for
communications with James Ryan and 67 tifeeommunications with Ross Connolly, and at
least 436 times with various non-lg&rs who the Trustee has identifias engineers, real estate
agents, architect and accountaht@®oc. No. 181 at 10; Doc. No. 18&e also Doc. No. 254 at
8). Additionally, the Trustee puis to assertions of the pitege on communications involving

lawyers who are directly adversarial, as welbteer non-lawyers, and nateat Killilea “failed to

identify the roles of people identified in theg, [so that the] Trustee has only listed . . .

% In addition to Ryan and Connolly, the Trustee challenges the privilege designations on communications with Roy
Abramowitz, another accountant who provided services to the defendants. On Februagy the?Urustee filed a
Supplement to this Motion in which he argued that, in preparing for the deposition of Roy Abramowitz, a third-party
account who provides accounting\sees to the defendants and the Debtor, the Truliseevered that Abramowitz
provided documents to the defendants’ counsel before production to the Trustee, despite a Bankruptcy Court order
that denied the defendants’ motion to quash and did not allow for any screening by defendasel’tbewthefendants

then withheld at least seventeen communications withrAtwatz under claims of attorney-client privilege. (Doc.

No. 218). The defendants responded (with email confiomdtom Abramowitz’s counsel) that Abramowitz did not
produce documents to the defendants’ counsel prior to their production to the Trustiigimodefendants’ counsel
undertake any type of pre-screening review before the documents were simultaneously prothec&dutiee and

the defendants’ counsel. (Doc. No. 226 & Exs. A-B)xceéxdingly, the Court finds éhdisclosure/screening issue

moot and addresses the underlying privilege designations above.



communications with thpeople that the Trusté@mows are either nonlawyeor adverse lawyers
who destroy any colorable claim ofiplege.” (Doc. No. 181 at 11).

As this Court recently explained in iBuling on the Plaintiff's Renewed Motion for
Further Contempt (Doc. No. 225 at 22-23), fitedFebruary 11, 2019, priviledegs must include
“sufficient substantive detail for a meaningfidview of the application of the privilege[,]”
including whether the commmications were confidential and maaktween an attorney and client
for the purpose of providing legal advi@alorin v. Borrino, 248 F.R.D. 93, 95 (D. Conn. 2008).
Although the defendants argue that the Trudtas not identified “anyindividual specific
communications in an effort to resolve any digs concerning them[]” (&c. No. 217 at 16), the
record is clear that the Trustdas identified, at minimum, 7,48bmmunications, as referenced
above, which includes over 600 documents with lawyers who eeetlgli adversarial and with
non-lawyer third parties (ekssive of the documentavolving Connolly and Ross).

Rule 26(b)(5) of the Federal Rules of CivibBedure provides that, wh a party withholds
discoverable information by claiming it is privileged protected, “the party must: (i) expressly
make the claim; and (ii) descriltlee nature of the documentspomunications, or tangible things
not produced or disclosed—and do so in a maitinat, without revealing information itself
privileged or protected, will enabliher parties to assess the claimd.; see also D. Conn. L.
Civ. R. 26(e) (“[iln accordance with Fed. R. Civ.28(b), . . . when a claim of privilege or work
product protection is asserted-@sponse to a discovery requestdfocuments,” thparty asserting
the privilege “shall serve on all parties a pegé log containing the following information”: (1)
“[t]he type of document”, (2) “[the general subject matter of the document”, (3) “[tlate of the

document”, (4) “[tlhe author of the documengind (5) “[e]ach recipient of the document”).

4 In that Ruling, this Court addressed the Debtor's February 22, 2018 privilege log, as well as his revised and
supplemental privilege logs. (Doc. No. 225 at 21-23).
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Pursuant to the Advisory Committee’s Notes to the 1993 Amendment, paragraph (5) of Rule 26(b)
requires that the party claiming privilege

must also provide sufficient information @mable other parteto evaluate the

applicability of the claned privilege or protection. Although the person from

whom the discovery is sought decides \hleetto claim a privige or protection,

the court ultimately decides whether, if this claim is challenged, the privilege or

protection applies. Providing informatigpertinent to the applicability of the

privilege or protection should reduce theed for in camera examination of the
documents.
The “intention in this commentary is that theioetof claimed privilege party is mandated to
give should be as specific, detailed and infatice as the circumstances allow. A procedure
intended to ‘reduce the need for in camera exatiun of the documents,’” a manifestly worthwhile
objective, perhaps appeals even morgitd judges than to trial lawyers.Jansson v. Samford
Health, Inc., 312 F. Supp. 3d 289, 294 (D. Conn. 2088ered to on denial of reconsideration,
No. 3:16-CV-260 (CSH), 2018 WL 2357271 (D. Conn. May 4, 2018).

In this case, without knowledgses to the roles of all of éhpeople in the log, neither the
Trustee, nor the Court can identify the role biodthe parties for whom the privilege has been
asserted. Moreover, in light of the inadequadiesntified in the privilege logs, little would be
achieved by an intensive in camegaiew of the thousands and thands of withheld documents.
Instead, the Court orders the dedants to comply with both threquirements of the Rule 26 and
with this Court’s repeated orders over the pgesir, and confer with the Trustee, discuss the
thousands of disputed documents involving non-Evtlird-parties, and resolve on their own the

remaining, outstanding pilege disputes.

B. Connolly and Ryan Communications

The Trustee argues, and the defendantsxatodispute, that Connolly and Ryan are

percipient fact withesses. @0. No. 181 at 13-15; Doc. No. 2a719). The defendants, however,



contend that even, if they are fact witnesgbs, privilege is not waived as to privileged
communications. (Doc. No. 217 at 19). Accordionghe defendants, the “Trustee is well aware
that Mr. Ryan is an accountant but has beentagial member of the [defidants’] litigation team
both in Ireland and the U.S. and that theeffhdants] claim prilege over only certain
communications with Mr. Ryan.” (Doc. No. 28t 17). The defendants add that the Trustee
“attempts an end run around the Irish LitigatioiviRrge protections thaaire broader than the
attorney-client privilege here[,]” and discloswfall communications with Ryan will reveal the
defendants’ litigation strategynd trial plans which would beuhfair and highly prejudicial” to
defendants. (Doc. No. 296 at 6, 11)yhe defendants argue that tHeyly seek to protect . . .
privileged communications maderfpurposes of giving or obtaininggal advice or as to trial
preparation materials prepared for purpasfdsis litigation.” (Doc. No. 217 at 19).

The issue of whether the attorney-client privilege can extend to agents of a client
interfacing with counsel has beemgaed before this Court (Meyer) i this case, most recently
in connection with the Motiofor Issuance of Letters Rogatory for Connolly and Ryaa [Doc.
Nos. 126 at 5-7, Doc. No. 145 at 2-4, 6-12 (sanmgeiments made by the Trustee in the pending
Motion)).> After consideration of thparties’ arguments, the CauMeyer, J.) granted letters
rogatory for Connolly and Ryan with theriderstanding that the privilege may be asserted in
good faith as to inquiries of Connolly and Ryan[,]” but finding it “premature . . . to decide in the
abstract how the privilege mapyaly to particular inquiries d@onnolly and Ryan.” (Doc. No. 193
at 2)(emphasis added). Similgrhere, the Court concludes thia¢ privilege mayapply to some
of the communications involving Connolly anddy but cannot accept the defendants’ blanket

assertion of the privilege on every conmcation involving these two individuals.

5 (Seealso Doc. No. 254see Doc. No. 296).



In reviewing the privilege logs and the procedtniatory of the case, i apparent that the
defendants represented to thenBaiptcy Court in September 201&thhey would review, and in
fact, were, at that time, in the process ofie®ing certain documents which could have been
incorrectly labeled as privileged[.]” (Doc. N&81 at 6-7 (citing AP Doc. No. 466)). To date,
however, this thorough review hast occurred. As a sellt, the undersigned orders the defendants
to conduct this review and produce any non-privileged documents to the Tonstedefore
March 22, 2019.

C. D’'Agostino Privilege Log

The Trustee argues that the privilegg produced on December 11, 2018 showing the
documents withheld from the D’Agostino douent production includes communications on
which Ryan and Connolly were copied, and thus, the mere “presence of these accountants on these
communications waives the attorney-client peige.” (Doc. No. 181 at 12). The mere
involvement of Ross and Connolly, however, neithaives the privilege, as the Trustee argues,
nor, invokes the privilege in lightf their relationshipas the defendants arguéccordingly, the
defendants shall revisit the D’Agostino privilelpg and produce any non-privileged documents
to the Trusteen or before March 22, 2019.

II. CONCLUSION

For the reasons set forth above, the Trustee’s Motion to Overrule Defendants’ Privilege
Log Objections and Compel Production of Withheld Documents (Doc. No. 1§Bnied in part
such thaton or before March 22, 2019, the defendants are ordertxd review their privilege
designations for communicatioms/blving adversarial lawyers andn-lawyer third parties which
the defendants’ represented to the BankruptoyurCmay have been “incorrectly” labeled as

privileged; serve a revised prigde log in accordance with Ru2é(b)(5)(A) that will allow the



Trustee to ascertain whether tthefendants continue to asser #@ittorney-client privilege with
communications involving third parties; and, meet and conéeraddress the specified
communications that have been withheld undemndaof privilege in the defendants’ privilege
logs and in the D’Agostino privdge log, including, in accord withis Court’s (Meyer, J.) earlier
ruling on this issue, the oamunications involving Connolland Ross; and produce all non-
privileged documents.

This is not a Recommended Ruling. Thisais order regarding discovery which is
reviewable pursuant to eéh“clearly erroneous” statoty standard of reviewSee 28 U.S.C. §
636(b)(1)(A); FED. R.Civ. P. 72(a); and DCoNN. L. Civ. R. 72.2. As such, it is an order of the
Court unless reversed or modified by thstrict judge upon tinlg made objection.

Dated at New Haven, Connedticthis 9th day of March, 2019.

/sRobertM. SpectorUSMJ
RobertM. Spector
UnitedStatesMagistrateJudge




