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UNITED STATES DISTRICT COURT
DISTRICT OF CONNECTICUT

RICHARD M. COAN,
Plaintiff-Trustee

V. No. 3:15ev-00050(JAM)
Adv. Proc. No. 15-5019 (JAM) (consol.)

SEAN DUNNEget al,
Defendants

OMNIBUS RULING ON DEFENDANTS’ MOTIONS IN LIMINE

This is a financial fraud case that is related to bankruptcy proceedvulgng real
estate developer Sean Dun8ee Coan v. Dunn2019 WL 302674, at *1-*2 (D. Conn. 2019)
(generally describing the history thiis case)Defendants have filed numerous motiamg§mine
with respect to the claims and evidept&intiffs may introduce at trialAt a pretrial conference
on April 26, 2019, | heard extensive oral argument from the partiestenalia, defendants’
motions. As noted in the Court’'s memorandum of hearing and order (Doc. #426), | ruled on
many of these motions at the heagril took under advisemedefendants’ motions limine to
preclude evidence as to Amrakbo (Doc. #368winvest, the Bloem Settlement, and Yesreb
(Doc. #370); 151 Milbank (Doc. #371); the Lagoon Beach Hotel and Belgravia House (Doc.
#372); defendant Gayle Killilea’s deposition testimony from the 151 Milbank bankruptc
proceeding (Doc. #373); the IGB Lands and Beara properties (Doc. #375); and ewidence
subsequent financial transfers (Doc. #382). | also took under advisement defendant Joks1 Dunne
motion for judgment on the pleadings (Doc. #374). Having further considered the parties’

arguments, tlecidethese motions now in this ruling.
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Motion to limit evidence to claims in the complain{®oc. #369)

Although Iruled on this motion at the pretrial conference, | will discuss it briefhelp
clarify my ruling as to the remaining motiomslimine. Defendants filed this motian limine to
limit the evidence the Trustee presents at trial to the claims assetheddlaims in the removed
state court proceedingeeDoc. #1-1, and bankruptcy adversary proceedirgDoc. #189 to
Coan v. Killlea No. 15-05019 (Bankr. D. Conn. 2016), that have been consolidated before me,
seeDoc. #52. Courts routinelyarpartiesfrom raisng new claims on the eve of trizke, e.g.
Rao v. Rodrigue2017 WL 1403214, at *6 n.4 (E.D.N.Y. 201K)issigman v. USI Northeast,
Inc., 131 F. Supp. 2d 495, 517-18 (S.D.N.Y. 20@hy the Trustemay not use the joiritial
memorandum as a backdoor way of doing so. And for substantially the reasons stated by
defendants, | rejected the Trustee’s suggestion Hikw the Trustedo file a second amended
complaint:allowing new claims after the close of discovery andtleas a week before jury
selectiorwould cause defendants substantial preju@ee. Tiffany (NJ) Inc. v. eBay, In676 F.
Supp. 2d 460, 462-63 (S.D.N.Y. 2007) (Sullivan, J.).

Accordingly, | granted defendants’ motion in part, insofaioasile thathe Trustee may
not pursue any claims that he has not allegeke operative complaints in this cakalso
denied defendants’ motion in part, insofar as my ruling on that motion doesaessarily
precludethe Trustee from introducing any of the evidence discussed in that matrcary-
other evidence—solely to prove up the claims that the Trustee has altageul light of this
determination that | address the bulk of defendants’ remaining matidéingne, which are—in

large par—more specific instances of the same issues.



Motion to preclude evidence as to Amrak(iooc. #368)

Defendants’ first motioim limine asks me to precludses irrelevant and prejudicial
evidence regarding the Irish corporate entity Amrakbo. Doc. #368 at 1. Amrakbo is nigtta par
this case, nor does the Trustee allegeAnatakbo was, itself, fraudulently transferréeDoc.
#1-1 at 1; Doc. #189 at 1 @oan v. Killileg No. 15-05019 (Bankr. D. Conn. 2018ecause |
have limited the Trustee’s claims to those alleged in the complaints, he may neiaddims
against Amrakbo now. Still, Amrakbo is the subjeicseveral factual allegations in the
adversary complaint, such as @dkegedfunneling through Amrakbo of one of Sean Dunne’s
properties to KillleaSeeDoc. #189 at 341 63) toCoan v. Killleg No. 15-05019 (Bankr. D.
Conn. 2016)Becauseevidence should only be excluded on a motiolimineif it is
inadmissible on all potéial groundssee Hart v. RCI Hospitality Holdings, In@0 F. Supp. 3d
250, 257 (S.D.N.Y. 2015),will grant defendants’ motion only in partas to evidence that is
solely relevant to support claims against Amrakbo not alleged in the complaintsvit deny
defendants’ motion as to any evidence that involves AmrHididasused to provelaimsas to
different properties and entitiéisat the Trustee has alleged.

Motion to preclude as to Newinveshe Bloem Settlement, and Yesr¢boc. #370)

Defendantsthird motionin limineasks me to preclude as irrelevant and prejudicial
evidence about three more companies: Newinvest, the Bloem Settlement, aeid Dest #370
at 1. As with Amrakbo, none of these entities is a party tacd#s But also as with Amakbo,
the Trustee has shown that evidence abaci ef them will be relevant to the claims the Trustee
alleges. The Trustee alleges that defendants fraudulently transfery@wperty at 22 Stillman
Lane in Greenwich, ConnecticsgeDoc. #141 at17-18 (1168-74), and in factual allegations

about that transfer, states that Newinvest was used to encumber the propemyregageesee



Doc. #189 at 29 (1 124) t©oan v. Killileg No. 15-05019 (Bankr. D. Conn. 2016). Although
neither complaint mentions the Bloem Settlement by némeelrustee argues that defendants
used the Bloem Settlement as a vehicle to fund the purchase of properties in Carthettére
discussedn the complaintsseeDoc. #14 at 811 (11 2836), and that evidence of defendants’
use and control of the Bloem Settlement is relevant to the Trustee’s fraudaresfer claims.
Doc. #408 at 8Similarly, while neither complaint uses the name “Yesreb,” the adversary
complaintalleges thaBean Dunne fraudulenttyansferred th&Valford property in Ireland “to
an offshore entity,” Doc. #189 at 32-33 (11 147, 15%dan v. Killileg No. 15-05019 (Bankr.
D. Conn. 2016), and seeks to recover from Jotinne as transfereigl, at 50 (11808-10). The
Trustee contends that discovesirevealed thatesreb is a Cypriot entity to which Walford
was transferred, and that John Dunne is the beneficiary of Yesreb. Doc. #408 at 9-10.
Accordingly, | am persuaded that evidence involving each of Newinvest, the Biidentent,
and Yesreb may be relevantpgmving the Trustee’sxisting claims. As with Amrakbo, | will
therefore grantiefendants’ motion in part and deny it in part. The Trustee may present evidence
about each of these entities that goes to prove the elements of the claimgdsimliee
operative complaints. But he may not present any evidence that exceeds thesaho gudts
to prove unalleged claims against or involvihgse entities.

Motion to preclude as to 151 Milban{Doc. #371)

Defendants’ fourth motiom limine asks me to preclude evidenetated to 151
Milbank, LLC on the ground that 151 Milbank is currently in bankruptcy and subject to an
automatic bankruptcy stay. Doc. #371 asdell U.S.C. § 36@); In re 151 Milbank, LLCNo.
15-51485 (Bankr. D. Conn. 201®ut automatic stays generally apply only to claims involving

the debtorsee Queenie, Ltd. v. Nygarmt'l, 321 F.3d 282, 287 (2d Cir. 2003), and Tmestee



maintains thathe claims he intends to pursue at trial are not subject to the stay béeguaee
only against other parties, and not 151 Milbank itself. Doc. #400 at 2-4. This action is, of course,
stayed insofar as any claim might be asserted against 151 MilbankaButuch as the
adversary complaint includaster alia, factual discussias of 151 MilbankseeDoc. #189 at 32
(11141-144) tcCoan v. Killleg No. 15-05019 (Bankr. D. Conn. 2016), | am persuaded that
there may bevidence concerning 151 Milbank that is relevant to claims the Trustee is gursuin
that areagainst otheentities. Acordingly, | will grant defendants’ motion to the extent that the
Trustee may not introduce evidence that is only relevant to stayed claimg againilbank
(or any other claims not alleged in the complaint), but deny the motion insofarfasistee
may introduce relevant evidence regarding 151 Milbank that goes to prove asyayeq-
claims that the Trustee assdrighe two operative complaints.

Motion to precludeevidenceas to IGB Lands and Beara properties (Doc. #375)

Defendants’ eightimotionin limine asksme to preclude the Trustee from introducing
evidence about thksB Lands and Beara properties the ground that any claias to these two
properties is moot. Doc. #375 at 1. The Trustee has contested defendants’ assertions s mootne
claiming in part that Killilea maintains an interedbc. #408 at 14-15 he Trustee’s adversary
complaint unambiguously asserts claims to both sets of properties. Doc. #18%a{4276-
97) toCoan v. Killileg No. 15-05019 (Bankr. D. Conn. 2016). Accordingly, should the validity
of these claims be an issue at trial, evidence about the properties will bettSeeked. R.
Evid. 401. By asking me to rutbat evidence of these alleged transfers is irrelevant because the
Trustee’s claims are moatefendants have attempted to package a motion for summary
judgment in the form of a motidn limine. But “anin limine motion is generally not the

appropriate vieicle for effecting the dismissal of entire claimslF Global Holdings Ltd. v.



PricewaterhouseCoopers LI.P32 F. Supp. 3d 558, 578 (S.D.N.Y. 2017), and dismissal of a
claim on ann limine motion lacks the procedural safeguards of RuleSg@. C & E Sens., Inc.
v. Ashland InG.539 F. Supp. 2d 316, 323 (D.D.C. 2008yill therefore deny defendants’
motion, and allow the Trustee to present evidence as to the IGB Lands and Beataprope
relevant to the claims for the fraudulent transfer of thoseeptieg he alleges.

Motion to preclude evidence as to Lagoon Beach @wlgravia(Doc. # 372)

Defendantsfifth motionin limine asks me to preclude evidence relating to the Lagoon
Beach Hotel and Belgravia House properties. Doc. #3720fendantdfirst point out that the
only references to the Lagoon Beach Hoteldasscussions in thiactualsections othe
pleadingsSeeDoc. #189 at 15, 19 (11 48, 68)Goan v. Killileg No. 15-05019 (Bankr. D.
Conn. 2016)Belgravia is not mentionedt allin any of the complaintsnlline with my rulings
on defendants’ motiona limine as to other properties, the Trustee may not assert a claim for the
fraudulent transfer adhe Lagoon BeaclhHotel or Belgrava, nor may he introduce evidence that
would only be relevant to proving sughallegedclaims.

The Trustee does, however, assert claims for unjust enrithseeid. at 56051 (1311-
13); Doc. #1-1 at 20 (11 82-85), and so argues that transfers involving Lagoon Beach and
Belgravia areelevant to those claims. Doc. #408 at 8-9. Notwithstanthag “[a] fraudulent
transfer claim shares many features of a claim for unjust enrichmermpurts have refused to
dismiss unjust enrichment claims on the basis that they were duplicative of érdichrisfer
claims, noting thait is conceivable that the plaintiff could recover under one theory but not the
other.”In re Hellas Telecomsm(Lux) Il SCA 535 B.R. 543, 585 (Bankr. S.D.N.Y. 2015)

(internal quotations omitted). Accordingly, the fact that the complaints do not hadel&at



transfer claims specifying Lagoon Beaafd Belgraviadoes not mean thavidence concerning
Lagoon Beacland Belgravia cannot kmissible to support an usjuenrichment claim.

Still, there is an additionaiming concern here. Even if transfers involving Lagoon
Beach and Belgravia may be relevant to a claim for unjust enrichment, ithdaiainjust
enrichment is subject to theherenttemporal limits othe complaints themselves. That is, when
a civil complaint for money damages or recovery is filed, the presuntsis forimposing
liability must be conduct that has occurred at some paifarethe filing of the complaintA
principal functionof a canplaint is to serve fair noticen a defendardf thealleged wrongful
acts for whicha plaintiff seekselief, and fair notice does not allow for a defendant to be subject
to liability on the basis of transactions have not been alleged in the complaint and/¢hat ha
occurredonly after the filing of the complaint.

Of course, this is not to say that afterxcurring actare never relevant or admissilale
trial. They may well beelevant to damage®r they may well be relevaiitthey retrospectively
shed light on thesignificance andhature of acts that amthin thetemporalscopeof the
complaint.See, e.gFed. R. Evid. 404(b){lowing “other actevidence for purposes including
“proving motive, opportunity, intent, preparation, plan, knowledtgntity, absence of mistake,
or lack of accident”)In light of this frameworland to the extent that evidence concerning
Lagoon Beach and Belgravia involves acts or transactions occurring aftéinthef the
operativecomplaints | conclude that evighce concerning Lagoon Beach and Belgravia may be
admitted only to the extent thetich evidences shown to be linked to arttierefore tdhelp
explain the nature or significance of acts that occurred andoarged in the operative

complaints.



Posteonplaint transactions may be relevanthtie Trustee’slaim for constructive trust.
But “[a] constructive trust is a remedy, not an independent substantive cause of &dioey
v. Lopez933 F. Supp. 2d 365, 384 (D. Conn. 2013) (dismissing claim for constructive trust and
converting it to a request for a remedy). Constructive trusts are desigpexy&nt unjust
enrichment, and “[a] claimant entitled to restitution from property may obtsiituteon from
any traceable product of that property, without regard to subsequent changes of tovm gf
New Hartford v. Conn. ReRecovery Auth291 Conn. 433, 466 (200Because of the fact
intensive nature of this tracinthe Trustee should be prepared to establish that there is a genuine
basis to coclude thatiny postcomplaintevidence concerning Lagoon Beach or Belgravia
would be sufficient to allow for the imposition of a constructive trust.

In short, | will grant in part and deny in part defendants’ motion to preclude evidence
relating to the_agoon Beach Hotel and Belgravia House properties. The motion is granted to the
extent that the Trustee offers such evidence to prove an unalleged claim. The nu®iadgo
the extent that the Trustee establishes the relevance of such evidence to those alali;s act
alleged in the operative complaints and subject to the limitations described above.

Motion to preclude evidence as to subsequent trans(Bxac. #382)

Defendants’ fourteenth motian limine asks me to preclude evidence'slibsequent
transfers of property and assets.” Doc. #382 at 2. Defendants’ motion is qeital geat as best
| can tell, defendants mean that | should prech&lgrelevant evidence of any transfers of assets
not explicitly £t out as counts of fraudurt transferer described through factual allegations in
the complaints. The Trustee, on the other hand, argues that his claim under 11 U.S.C. § 550
allows him to recover for certain subsequent transfers from defendants, aendideate of

subsequent transfers is also probative of his other claims. Doc. #408 at 13.



The subsequent transfers the parties put at issue fall into two gidwgpBst are those
transfers that took place after the adversary complaint was-fAguil 12, 2016.SeeDoc. #189
at 56 toCoan v. Killleg No. 1505019 (Bankr. D. Conn. 2016). The adversary complaint does
notallege any particular eventdet alone transfersthat took place after 2014, nor does it
allege defendants to be engaged in a process of making transfers going farmeatttefdate of
the complaint.

While limited authority suggests that the Uniform Fraudulent Transfer Actaitay a
plaintiff to seek recovery for transfers made after the filing of the compéaiatTitus v. Shearer
498 B.R. 508, 514 (W.D. Pa. 2013)atltasdook place in the context of a continuing series of
wage payments from single checking accoursige idat 512 with a clear allegation that the
defendant “transacted and continues to transact these transfeesTitus 566 B.R. 755, 763
(Bankr. W.D. Pa. 2017Here, the Trusteean at best point to his state court complaint, which
requests an injunction and includes the argument that injunctive relief is ngtessaforce

and collect on any judgment” given the Dunnes’ “ability tolfrgeirchase, transfer and
dissipate ssets,” Doc. #1-1 at 15-16 (1 54), but which does not itself allege any ongoing
transfers, and certainly does not notice ongoing liability for the manyéranetiuded in the
adversary complaint.

| therefore conclude that because transfers taking placeAaitied2, 2016,are not
included within the scope of the complaints, they cannot be, themselves, the badidifgria
and so evidence of transfers after the date of the complaints that would only go to phove su

claims is irrelevantThat is of course not to say that any evidence of those transfers is irrelevant.

Rather, as | have already explained above with respect to defendants’ motgooa Beach



and Belgravia, evidence about pastversary complaintansfers is only relevant if it goes to
prove up some elemeat or the remedy foone of the claims the Trustee has alleged.

The second groupf transfers includethose transferthat may not be explicitly laid out
in theadversary complaint as adi&for liability, but which took place before April 12, 2026
with transfers postdating the adversary complawitjence about these transfers may be relevant
if it beas on the claims for fraudulent transfers or on other counts that the Trustedlgxpli
alleges.

But there is a key additional way in whiclesie transfermnay serve as a basis for
liability. Count XXVIII of the adversary complaint asserts a claim foowery of avoided
transfers under 11 U.S.C. § 550(a), which allows a trustee to recover on avoideuisnaoisf
just from the initial transferee, but also from “any immediate or mediate transfeseeh initial
transferee.ld. at 8550(a)(2); Doc. #189 at 50 (1 310)Goan v. Killileg No. 15-05019 (Bank
D. Conn. 2016). The Trustee cannot, of course, recover from any subsequent transferee that
not a party to this action. But this provision does put defendants on notiee Triustee’s intent
to seek recovery for subsequéainsferdoetweerthem, sghthat evidence about those transfers
is relevant, and the Trustee may dlgooduce that sort of evidence at trial.

In short, I will grant in part and deny in part defendants’ motion to preclude evidence of
subsequent transfers. The motion is granted to the extent that the Trustee woeNiddéfere of
postcomplaint transferghat are not relevant to transfers that are within the temporal scope of
the complaint. The motion is denied to the extent that the Trustee may offer evitienosfers

(and subsequent transfers) within the scope of the complaint.

10



John Dunne’s motion for judgment on the pleading®oc. #374)

Having considered defendants’ motiandimine asto the scope of the claims in this
case, | turn now to two remaining issukefirst address John Dunne’s motion for judgment on
the pleadingsThe principles that govern a motion for judgment on the pleadings pursuant to
Federal Rule of Civil Procedure 12(c) are well established. The Court mapt asdrue all
factual matters alleged ancomplaint and draw all reasonable inferences in favor of the non-
moving party, although a complaint may not survive are enough to state plausible grounds fo
relief. See, e.gJaffer v. Hirji, 887 F.3d 111, 114 (2d Cir. 2018). John Dunne argues that he
should be dismissed from this actiorncipally becausehe contends, the Trustee does not level
any claims against him with respect to any fraudulent transfers. Doc. #374datrtot agree.

The adversary complaint allegestlSean Dunne transferred Walford to “an offshore ensigg’
Doc. #189 tdCoan v. Killileg No. 15-05019, at 333 (11147, 153), and also alleges that John
Dunne was a transferee of various pleaded transfer propedeei] at 50 (1 307-10).He
Trustee argues that discovery has revealed that Walford was transfeatreCigoriot offshore
entity Yesreb, anthatJohn Dunne is the purported beneficiary of Yesreb. Doc. #408 at 9-10,
16. Because on a motion for judgment on the pleadings leouastrue allnferences of fact in
favor of the Trustee, | conclude here that John Dunne fails to show that the trustee has no
plausible grounds for relief, and so will deny his motion for judgment on the pleadings.
Accordingly, lalsodo notfind evidence of claimshe Trustee alleges against John Dunne to be
irrelevant.Therefore, | will deny the motion to dismiss claims against John Dunne and/or to

exclude evidence against John Dunne.
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Motion to preclude as to Killilea’d51 Milbank deposition testimonfDoc. #373)

Defendantsalso movan limineto precludeGayle Killilea’s deposition testimony from
the 151 Milbank bankruptcy proceeding under Federal Rule of Civil Procedure 32(a). Doc. #373
at 1. Under Rule 32(a)(1), a party opponent’s deposition testimagye used against that
party when the party is: (a) represented at the deposition or had reasonablefrigtib) the
deposition testimony is consistent with the admissibility requirésrafithe Federal Rules of
Evidence; and (c) the use is allowed by Rule 32(dg8R)Rule 32(a)(8) requires that depositions
in an earlier action “may be used in a later action involving the same subjectheaiteen the
same parties, or their representative or successors in interest, to the sahaseiktaken in the
later action.”

The requirements of Rule 32(a) are satisfied here. Although Killilea condbedsad
inadequate notice of the deposition and was not personally represkatéd)stees
submissions make clear that her counsel was notified the day beforeéedde. #398-1, and
sheand her counsel had the opportunity to have coursehapany Killileaif they wished.The
use of the deposition is certainly compatible with the Federal Ruledagriee: Killilea is a
party to this case, and pursuant to Federal Rule of Evidence 801(d)(2), party op@iesrergs
are not subject to the general rule against hearsay.

As for Rule 32(a)(8);[tlhe same subject matter and same parties requirements have been
construed liberally in light of the twin goals of fairness and efficiendist. Attorney v.
Republic of the Philippine807 F. Supp. 3d 171, 209 (S.D.N.Y. 2018). “The accepted inquiry
focuses on whether the prior crassamination would satisfy @asonable party who opposes
admission in the present lawsuit. Consequently, courts have required only a subdiantiigl

of issues, and the presence of an adversary with the same motive texanosse the

12



deponent.’Fed. Housingd-in. Agency v. Meill Lynch & Co., Inc, 2014 WL 798385, at *1
(S.D.N.Y. 2014) (quotingdub v. Sun Valley Cp682 F.2d 776, 778 (9th Cir. 1982)).

| am satisfied that there is a substantial overlap of issues between thiscctse Hsil
Milbank bankruptcyln Republic of the Philippineshe court concluded that the alleged theft of
and subsequent dispute over the rights to the same contested propertglitieress cases were
sufficiently similar issues for purposes of Rule 32(a)fe307 F. Supp. 3d at 209. In the 151
Milbank case, th®ankruptcy Courstayed the action after noting that]tfalmost every
hearing. .., the Trustee has argued that the Debtor and its assets are taggateof Mr.
Dunne,” and then went on to conclutiat the result othis case would govern how all of 151
Milbank’s assets would be distributesieeDoc. #521 at 1, 4-5 tim re 151 Milbank, LLCNo.
15-51485 (Bankr. D. Conn. 2018). Particularly in light of counsel’s representations about the
subject matteof questioning to be introduced in this cad¢ifitea’s familiarity with Yesreb—I
am persuaded that thexus between this case and the 151 Milbank bankruptcy is tight enough
that the issues substantially overlap. And there is little doubt that an adveasapyesentith
appropriate motive to croe<amineKillilea: Coan is also the Trustee in the 151 Milbank
bankruptcySeeDoc. #398-1 at 2As such, because of the libecainstruction undergirding Rule
32(a)(8) and the significant overlap of issues, parties, antsebwith this case, | am persuaded
that undeRule 32(a)(8), Killilea’s deposition testimony as described by couhtiet pretrial
hearing may be used to the same extent as if it were taken in this case. | witréheesly
defendants’ motioto preclde the Gayle Killilea deposition transcript from the 151 Milbank
bankruptcy (insofar as those portions of the transtirgitthe Trustee offers are relevant to

claims at issue ithis action).
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CONCLUSION

For thereasons stated above, defendamistiors to preclude evidence as to Amrakbo
(Doc. #368); Newinvest, the Bloem Settlement, and Yesreb (Doc. #370); and 151 Milbank (Doc
#371) are GRANTED IN PART and DENIED IN PART as described in this rubefdendants’
motion to preclude evidence as to the IGB Lands and Beara properties (Doc. #375)EODEN
Defendantsmotions to preclude evidence as to Lagoon Beach and Belgravia (Doc. #372); and
as to subsequent transfers (Doc. #382) are GRANTED IN PART and DENIED IN BAR
described in this ruling. John Dunne’s motion for judgment on the pleadings (Doc. #374) is
DENIED. Defendants’ motion to preclude the 151 Milbank deposition testimony of Gayle
Killilea (Doc. #373) is DENIED.

It is so ordered.

Dated at New Haven th&d day ofMay 2019.

[s/ Jeffrey Alker Meyer

Jeffrey Alker Meyer
United States District Judge
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