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UNITED STATESDISTRICT COURT
DISTRICT OF CONNECTICUT

HOPETON WIGGAN
Petitioner, No. 3:15¢v-447 (SRU)

V.

UNITED STATES OF AMRRICA
Respondent.

RULING ON PETITION TO VACATE, SET ASIDE, OR CORRECT SENTENCE

On March 27, 2015, Hopeton Wigghled a petitionto vacate, set aside, or correct his
sentence under section 2255 of Title 28 of the United States Code (“section Z2&&8Mot. to
Vacate (doc# 1). Wiggan has since amended his petition twice, so | now consider the third
amended petitionSeeAm. Mot. to Vacate (doc. # 15) (“Amended Petitian

In the Amended PetitionvViggan claims that the sentence he received is invalid because
he received a mandatory sentence enhancdmasetl on a provision in the Armed Career
Criminal Act (“ACCA"), 18 U.S.C. § 924(e), that was declared unconstitutionihmson v.
United States— U.S. ——, 135 S. Ct. 2551 (2019pofinsor). The government opposes the
Motion on the ground that Wiggan has at least three qualifying demnsmotwithstanding
Johnsors effect

For the reasons set forth below, the Amended Petition is granted, the senteresh vacat

and the case will be set down for resentencing.

Standard of Review

Section 2255 provides a prisoner in federal custody an opportunity to challenge the
legality of his or her sentence. To obtain relief under section 2255, the petitioneshowshat

his or her prior sentence was invalid becaEgt wasimposed in violation of the Constitution
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or the laws of the United Statg(2) the court lacked jurisdiction to impose the sentence; (3) it
exceeded the maximum detention authorized by law; or (4) it is otherwisetdolijetiateral

attack. 28 U.S.C. § 2255(a). The standard is a high one; even constitutional errors will not be
redressed through a section 2255 petition unless they have had a “substantial and injurious
effect” that results in “actual prejudice” to the petitionBrecht v. Abrahamso®b07 U.S. 619,

623 (1993) (internal citations omitted)nderwood v. United State$66 F.3d 84, 87 (2d Cir.

1999) (applyingBrechts harmless error standard to section 2255 petition).

A section 225%etition “may not be employed to relitigate questions which weredais
and considered on direct appe&abrera v. United State972 F.2d 23, 25 (2d Cir. 1992ge
also Reese v. United Stat829 F. App’'x 324, 326 (2d Cir. 2009) (quotibgited States v.

Sanin 252 F.3d 79, 83 (2d Cir. 2001)). Such limitation probibaitigation of issues that were
expressly or impliedly decided on direct appdahited States v. Ben Z#42 F.3d 89, 95 (2d
Cir. 2001). A court may only reconsider an earlier decision if it is “confrontdd*ant
intervening change of controllingw, the availability of new evidence, or the need to correct a
clear error or prevent manifest injusticelJnited States v. Beckes02 F.3d 122, 127 (2d Cir.
2007) (quotindJnited States v. Tenze&213 F.3d 34, 39 (2d Cir. 2000)).

Furthermore, a sectia2255 petition is not intended to be a substitute for a direct appeal.
Harrington v. United State$89 F.3d 124, 129 (2d Cir. 2012) (citidgang v. United States,

506 F3d 162, 166 (2d Cir. 2007)). A court will not review claims that the petitioner failed to
properly raise on direct review “unless the petitioner shows (1) good causmise ¢ie default
and ensuing prejudice, or (2) actual innocence . .1d.”(citing Bousley v. United States23

U.S. 614, 622 (1998)).



The petitioner bears the burden of proving, by a preponderance of the evidence, that he is
entitled to relief. See Napoli v. United Statets F.3d 680, 683 (2d Cir. 1995A district court
is not required to accept the petitioner’s factual assertions as credible “wiasséntions are
contradicted by the record in the underlying proceedifuglisi v. United State$86 F.3d 209,
214 (2009). Section 2255 also requires that the district court hold a hearing on the pstitioner’
motion unless “the motion and the files and records of the case conclusively shthe that
prisoner is entitled to no relief.Chang v. United State250 F.3d 79, 85 (2d Cir. 2001)
(“[A]lthough a hearing may be warranted, that conclusion does not imply that a maystnt m
always be allowed to appear in a district court for a full hearing if twrdedoes not
conclusively and expressly belie his claim”) (citidigchibroda v. United State868 U.S. 487,

495 (1962)).

. Background

A. Indictment and Plea

On February 25, 2009, a grand jury returned an indictment charging Hopeton Wiggan
with one count of possession of ammunition by a convicted felon in violation of 18 U.S.C. §
922(g)(1) and 924(a)(2)SeeUnited States v. Wiggahlo. 3:09er-0051 (SRU) (doc. # 1)The
government sought an enhanced penalty undek@@A, which assigns a fifteepear
mandatory minimum sentence to a defendant who has three previous convictions for violent
felonies or serious drug offenses. 18 U.S.C. § 924(e)(1). The indictment allegéfigbah had

the following prior felony convictions:

! Wiggan was also charged with possession with intent to distribatguana in violation of 21 U.S.C. §§ 841(a)(1)
and (b)(1)(D). IndictmenyViggan No. 3:09-cr-0051 (SRU) (doc. # 1).
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(1) Possession of narcotics on April 22, 1996, in violation of Connecticut General Statutes 8
21a-279(af

(2) Conspiracy to commit robbery in the first degree on November 5, 1999, in viol&tion o
Connecticut General Statute$3a-134(a)(4);

(3) Robbery in the first degree on November 5, 1999, in violation of Connecticut General
Statutes § 53a-134(a)(4);

(4) Sale of narcotics on November 5, 1999, in violation of Connecticut Gestatates 8
21a-277(a);

(5) Conspiracy to commit robbery in the second degree on November 5, 1999, in violation of
Connecticut General Statutes § 53a-135;

(6) Robbery in the first degree on November 5, 1999, in violation of Connecticut General
Statutes § 53a-134)(4); and

(7) Assault in the second degree on November 5, 1999, in violation of Connecticut General
Statutes § 53a-604.

Indictment,Wiggan No. 3:09er-0051 (SRU) (doc. # 1).

On January 14, 2011, while represented by Attorney Ronald Resetarits, \Piggdd

guilty to violatiors of 18 U.S.C. §922(g)(1) and 924(a)(2).The parties stipulated as part of

2 This conviction does not affect the analysis of Wiggan’s petiiori,do not analyze it.

% Both briefs discuss Wiggan's assault on a peace officer as a violatieatiohs53al67c(a)(1). The indictment
only lists assault in the second degree in violation of sectioi®88ait does not mention Wiggan'’s conviction for
assault on a peace officeBeelndictment,Wiggan No. 3:09-cr-0051 (SRU) (doc. # 1)The plea agreement also
makes no mention of the section 58/ c¢ conviction. Plea Agreemeki¥jggan No. 3:09¢cr-0051 (SRU) (doc. #
119). The presentence report, however, lists the conviction for assaufieace officer, tlugh it does not list the
specific statute. Presentence Report at ¥\8g@gan No. 3:09-cr-0051 (SRU) (doc. # 141). Although section 53a
167c(a)(1) is not listed by name in the indictmaninahe presentence report, the Second Circuit affirmed Wiggan’s
conviction, based in part, on the fact thatigganpled guilty to . . . one count of assault on a peace officer in
violation ofsection 53dal67c.” United States v. WiggaB30 F. App’x. 5156-57 (2d Cir. 2013). Though the
identification of the assault on a peace officer conviction could have been cleaneggrtiesciting Almendarez
Torresv. United State23 U.S. 224, 228 (1998 gree that there has been no legal erAdthough | am less
sanguine about the continued vitalityAlfendareZlorres | need not decide an issue not raised by the paBiies.
Alleyne v. United State$33 S. Ct. 2151, 2160 n.1 (2018g€lining to revisitAlmendareZl orreswhen not raised
by the parties
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the plea agreement that Wiggan had been convicted of at least three violent édateéred
by 18 U.S.C. § 924(e)(2)(B):
(1) Conspiracy to commit robbery in the first degree on November 5, 1999, in violation of
Connecticut General Statutes § 53a-134(a)(4);
(2) Robbery in the first degree on November 5, 1999, in violation of Connecticut General
Statutes § 53a-134(a)(4);
(3) Conspiracy to commit robbery in the second degree on November 5, 1999, in violation of
Connecticut General Statutes § 53a-135; and
(4) Robbery in the first degree on November 5, 1999, in violation of Connecticut General
Statutes § 53a-134(a)(4).
Supp. Mem. in Support of Section 2255 Habeas Corpus Pet. 2.
On January 24, 2012, Attorney Justin Smith became counsel for Wiggan. On May 21,
2012, Attorney Smith filed a supplemental memorandum arguing that Wiggan was not subje

the ACCA'’s enhanced sentencing provision.

B. Sentencing

At Wiggan’s sentencingn June 1, 2012 fbund fourof Wiggan’s convictions were
qualifying offenses undehe ACCA: two robbery convictions in the first degree; assault on a

peace officef and, conspiracy to commit robbery in the first dedr&ecause there were at

* The government agreed to dismiss the marijuana count. Amended Paitii@

® Attorney Smith noted that he and Wiggan disagreed with respect to whiéithgan’s convictions for robbery in
the first degree qualified as violent felonies. Smith conceded that Wsggamvictions might count as predicate
felonies, but Wiggan disagreed and filed a separate brief addressirgstieat i

® At the time, | did not clarify what | relied upon to determine that Wiggas&ault on a peace officer wasiolent
felony. Sentencing Hr'g Tr. at 40nited States v. WiggaNo. 3:09-cr-51 (SRU) (doc. # 151).

" specifically referred to subsection (i) of section 924(e)(2)(B) wheeid that conspiracy to commit robbery in
the first degree was a violerlbny: “We have as an element of what Mr. Wiggan pled guilty to a step in
furtherance of a violent felony that necessarily presents a serious paisktadlphysical injury to another, and
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least three predicate felonieésleclined to decide whether conspiracy to commit robbery in the
second degree qualified as a violent felony. | then imposed the mandatory miremtencs of

180 months required lihe ACCA.

C. Direct Appeal

On June 13, 2012, Wiggan filed a Notice of Appeal to the Second Circuit Court of
Appeals, arguing that none of the four convictions | found to be violent felonies qlalifier
the ACCA. The Second Circuit addressed the two convictions for robberg ifirsth degree,
holding, “[F]irst degree robbery under Connecticut law falls squarely withifirfigorong of the
definition of ‘violent felony,” which covers offenses having ‘as an element #eattempted
use, or threatened use of physical forceraiahe person of another.United States v. Wiggan
530 F. App’x. 51, 57 (2d Cir. 2013)'he Second Circuithen addressed the conviction for
assault on a peace officeFhe Court held that the conviction under § 53a-167c(a)(1) was
categorically a violent felony in accordance withited States v. Brow$29 F.3d 290, 296 (2d
Cir. 2011), which held that the conviction qualified under the portion of section 924(e)(2)(B)(ii)
that is referred to as the “Residual Clausiel’at 5758. Because theaurt had already
identified three predicate felonies, it declined to address the conspiracy tatcobirery
convictions. Id. at 56. On March 24, 2014, the Supreme Court denied Wiggan’s petition for writ

of certiorari. SeeWiggan v. United State$34 S. Ct. 1565 (2014).

D. Section 225%¢tition

On March Z, 2015, Hopeton Wiggan filed his initial section 2255 petitiSaeMot. to

Vacate (dc. # 1). On June 26, 2015, the Supreme Court of the United States detidsdn v.

accordingly | conclude that the conviction . . . is a violelurfe for purposes of ACCA.” Sentencing HiTg. at
41-42,United States v. Wiggahlo. 3:09-cr-51 (SRU) (doc. # 151).
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United States—U.S. , 135 S. Ct. 2551 (2015)¢hnson), holding that the Residual
Clause was unconstitutionally vagueollowing that decisionwWiggan filed a motion to
amendsupplement his pending motitminclude a claim that, aftdohnson conspiracy to
commit obbery in the first degree, conspiracy to commit robbery in the second degree, and
assault ora peace officeno longer qualifiegsviolent felonies undethe ACCA | granted
Wiggan’s motion to amend. Order Granting Mot. to Atet.(doc. # 8).

After | appointed counséb represent him, Wiggan filethother amended petition,
followed by a memorandum in support of the amendgidign. SeeAmended PetitionlViem. in
Support ofAm. Mot. to Vacatddoc. # 21). On May 12, 2016, the Office of thel&al
Defender submitted aamicus ariae memorandum in support of the Amended PetitiSee
Mem. in Support of the Am. Moto Vacatg/Amicus Curiag(doc # 25) (“Amicus Brief”). The
government responded to all arguments raised on behalf of Wiggan in their memorandum in
opposition, filed on May 19, 2016&eeGov’'t Resp. to Am. Mot. to Vacate (doc. # 26) (“Gov't

Resp.”).

[1. Discussion

Wiggan contends that his sentence was imposed in violation of the Due Process Clause of
the Fifth Amendment to the Uniteda®es Constitution. Amended Petitian{ 12.Specifically,
Wiggan argues thahe legality othis prior sentence was uphdldsed orthe Second Circuit’s
determination that one of his convictions qualified urideACCA'’s Residual Clause, which
hassince been declared unconstitutionakdohnson v. United States— U.S. ——, 135 S. Ct.
2551 (2015)see alsdNelch v. United States— U.S. ——, 136 S. Ct. 1257, 1268 (2016)
(applyingJohnsorretroactively to cases on collateral review). Theegnmentdoes not contest

thatJohnsormapplies retroactively to Wiggan’s casmrcanit earnestly contest that the Second



Circuit upheld Wiggan'’s prior sentence based on its determination that his convictssdoit
on a peace officer qualified as ialent felony under the Residual Clausef. Wiggan 530 F.
App’x at 58(relying on authority interpreting the Residual Clause).

In response, the government has raised what amounts to a harmless errer deteis
Resp. at 6see also Brech607 U.S. at 623. It argues that Wiggan’s conviction is unaffected by
Johnsorbecause he has at lettzree priorconvictions thabtherwisequalify under section
924(e)2)(B) notwithstanding the unconstitutionality of the Residual Clause. In other words,
even if Wiggan can show that he was sentenced under the Residual Clause in viola&on of t
Constitution, he is unable to shoactual prejudice” becauses prior convictions still render
him eligible for the ACCA enhancemertbee Brechtc07 U.S. at 623Jnderwood 166 F.3d at
87 (applyingBrechts harmless error standard to section 2255 petition).

To evaluate Wiggan’'s Amended Petition, | must begin by determining whether the
original sentence imposed was unconstitutional. 28 U.S.C. § 2255(ajetérinine that
Wigganwas sentenced in an unconstitutional manner, | must then assess whether thd arror ha
“substantial and injurious effect” resulting in “actual prejudicehitn. See Brecht507 U.S. at

623;Underwood 166 F.3d at 87.

A. Constitutionality of Wiggan'’s Prior Sentence

In determining the constitutionality of Wiggan’s prior sentence, | firptagx the
procedure for sentencing a defendant utldeACCA, includingJohnsors effect on that
process. Next, | evaluate whetherdanlohnsonWiggan was sentenced in arconstitutional

manner.



1. Armed Career Criminal Act (*fACCA")

The Armed Career Criminal Act provides that when a person violates 18 U.S.C. §
922(g)(1) and has three previous convictions “for a violent felony, or a serious drugptfens
both, committed on occasions different from one another,” that person is subject to aongandat
minimum sentence of fifteen years. 18 U.S.C. § 924(e)(1). The term “violent fetmhgaies
any crime punishable by imprisonment fdeem exceeding one year that:

(i) hasasan element the use, attempted use, or threatened use of physical force against

the person of another; or

(i) is burglary, arson, or extortion, involves use of explosives, or otherwise involves

conduct that presents a serious potential risk of physical injury to another . . . .

18 U.S.C. 8§ 924(e)(2)(B)(i-ii). Subsection (i) is commonly mefe to as the “Elements Clause”
because, in order to qualify under that subsection, “the use, attempted use, orethnsaten
physical force” must be an element of the statlefitning the crime of which the defendant was
previously convicted See Villanueva v. United Stat@916 WL 3248174, at *1 (D. Conn. June

6, 2016). Te first half of subsection (ii) is referredttee “Enumerated Felonies Clause”
because it list®our specific types of crimes that qualify as violent feloniek. The second half

of subsection (ii) is referred to as the “Residual Clabgeause it has traditionally encompassed
felonies that wereansidered violent notwithstanding the fact that they do not fall into either the
Elements Clause or the Enumerated Felonies Claldse.

It is thegovernment’s burden to establish whether a prior conviction qualifies under
section 924(e)(2)See United States v. Ro&87 F.3d 142, 151 (2d Cir. 2007) (quotldgited

States v. Browrb2 F.3d 415, 425 (2d Cir. 1995)). If the government meets that burden, the

conviction is referred to as a “qualifying conviction.”



2. Categorical and Modified Categorical Apf@oh

To determine whether a prior conviction is a qualifying conviction, the court mgage
in what is eferredto as “the categorical approaclséeTaylor v. United Stategl95 U.S. 575,

599 (1990). Under the categorical approach, the court‘idesitify ‘the minimum criminal

conduct necessary for conviction under a particular statuténited States v. Hill F.3d
—, 2016 WL 4120667, at *3 (2d Cir. Aug. 3, 2016). The court may exdynine the elements
contained in the statutory definition of the predicate offense—not the underlyingffacts
conviction—to determine whether the conviction meets the criteria of a certain category of
offense. Taylor, 495 U.S. at 577. [Ements are the “constituent parts’ of a crime’s legal
definition—thethings the ‘prosecution must prove to sustain a convictidmathis v. United
States 136 S. Ct. 2243, 2248 (201@juoting Black’s Law Dictionary 634 (10th ed. 2014)).
Facts, however, are “mere reabrld things—extraneous to the crime’s legal requirenss’ Id.
If a person can be convicted unttex statutevithout engaging in conduct thataategorically
violent, a conviction under that statatnnot serve a& qualifying conviction under the
categorical approactDescamps v. United Stajes— U.S. ——, 133 S. Ct. 2276, 2288 (2013).
There are, however, a “narrow range of cases” in which a court may look “bénond t
statutory elements” of the crime to determine whether it is a qualifying convictaerthe
ACCA. Descampsl33 S. Ct. at 22884. When a statute defines a crime by listing alternative
elements, sentencing courts employ what is referred to as the “modifiedraztegpproach” to
discern which of the alternative elements is integral to the defendant’s eomvidathis 136
S. Ct. at 2249. Under that approach, courts look to a limited class of documents to determine
“what crime, with what elements, a defendant was convicted of” before compairaithe’s
elements to those of the generic offenkk; see Shepard v. United Statéd4 U.S. 13, 23

(2005) (identifying which documents may be considered).
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In Taylor, the Court explained the application of the modified categorical approach by
analyzing a hypotheticaltate burglary statute determine whether it qualified aganeric
burglary conviction under the Enumerated Felonies Clauge&CCA. Taylor, 495 U.Sat
602. The Court hypothesized a burglary statute that contained alternative elements in the
definition of the crime. Specifically, the statute prohibitetteng either a “building” or an
“automobile” for the purpose of committing a crime. In order for a defendant wnbected
under the statute, the prosecutor must charge (and the jury must find) that the defetedadta
particular location (either building or automobile). The Court noted that “[o]ne of those
alternatives (a buildingyorresponds to an element in generic burglary, whereas the other (an
automobile) does not.Descampsl33 S. Ct. at 2284 (describing Court’s analysi§aglor).

Depending on what the jury found—or to which the defendant admitted in the plea
agreemenbr plea colloquy-the defendant’s conviction would necessarily fall categorically
within or outside of the generic definition of burglary. In such situatmisgntencing judge
mayinquire into the facts supporting the prior conviction to determine under which of the
alternative elements the defendant was convicted. If the court, after thatsamkdiermined
that the defendant was convicted for breaking and entering into a building, as oppesed to a
automobile, that conviction would qualify undee ACCA. See id.

The modified categorical approach is inappropriate in situations in which a stdings de
a crime in terms of alternative means of committing the same ciMaghis 136 S. Ctat 2256.
TheMathis court considered a burglary statute that prohihit@dwfully enteringan “occupied
structure” with “the intent to commit a felony, assault or theft therdiowia Code § 713.1
(1989). The state criminal code defined “occupied structure’aay ‘building, structure,

appurtenances to buildings and structures, land, water or air vehicle, or piatkaadapted for
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overnight accommodation of persons, or occupied by persons for the purpose of @arrying
business or other activity therein, or for the aty@ or safekeeping of anything of valuéoiva
Code Ann. § 702.12. The Coatamined state law and determined that a jury need not
determine the type of “occupied structure” in which the defendant committed theenffe
Mathis, 136 S. Ct. at 2255-or examplethere was no need to determine whether the defendant
was convicted of larceny from a “building” or, for exple, a “water or air vehicle.td. The
different types of occupied structures were thus not alternative elementsroéalit
alternative means aheans of committing the same crimd. at 2256. Accordingly, the lower
court committed error when it applied the modified categoricalogmprto determine whether
the conviction was a violent felony. Because the lowa statute was, categgdoicaber than
the generic definition of burglary, the conviction was determined to be gquadifiying offense.
Id. at 2257.

Even if the modified categorical approach is employed, a court may not use toglgarti
facts of the prior conviction to enhance the defendant’s sentéfetthis 136 S. Ct. at 2253.
The underlying facts of conviction may only be used to “determine which elemenrds plgayt
in the defendant’s conviction.Id. (quotingDescampsl133 S. Ct. at 2285) (internal quotation
marks and alterations omitted). The Couriathissummed up thenodified categorical
approach

In other words, the modified approach servesid-serves solehras a tool to

identify the elements of the crime of conviction when a statute's disjunctive

phrasing renders one (or more) of them opaque . . . It is not to be repurposed as a

technique for discovering whether a defendant's prior conviction, everntfaug

a toobroad crime, rested on facts (or otherwise said, involved means) that also
could have satisfied the elements of a generic offense.

Mathis, 136 S. Ctat2253-54 [nternal citations omitted
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3. Residual Clause

On June 26, 2015, the Supreme Court held that the Residual Clause was void for
vagueness under the Due Process Clause of the Fifth Amendment to the United State
Constitution. Johnson135 S. Ct. at 2557. Though new constitutional rules of criminal
procedure are not applicable to cases that have become final before the new rule ¢4, seeffe
Teague v. Lanet89 U.S. 288, 310 (19898 new rule will be retroactive if it is determined to be
a “new substantive rule.Schriro v. Summerlirb42 U.S. 348, 351 (2004). On April 18, 2016,
the Court declared thadbhnsorannounced a new “substantive rule that has retroactive effect in
cases on collateral revieiwWelch 136 S. Ct. at 1268. The Court’s holding/Afelchrequires
me to evaluate whether Wiggan was sentenced uheerow-uiconstitutional Residual Clause.
Wiggan’s 180month sentence will benconstitutional if | determine that he was sentenced
basedon three prior convictions thédiled toqualify, categorically, under either the Elements

Clause or Enumerated Felonies Clause.

4. Sentencing Hearing and Subsequent Appeal

At Wiggan’s sentencing on June 1, 2012, | began by recognizing that Wiggan'’s prior
convictions could possiblfall into either the Elements Clause or Residuau€e of sectio
924(e)(2)(B). Sentencing Hr'g Tat 37 United States v. Wiggaio. 3:09¢er-51 (SRU) (ac. #
151) (“Tr.”). Then, relying on court documents attached as exhibits to the government’s
supplemental memorandum in aid of sentencing, | examined four of Wiggan'’s prior morsvict
to determine whether they wegaalifying offenses undehe ACCA. First, | found that
Wiggan'’s two robbery convictions in the first degree, under Conn. Gen. Stat. § 53a-134,
“categorically satisfy the definition of violent felony under the ACCA.”. air39. Second, using

the modified categorical approach to determine under which subsection Wigganrwicted)
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found that his conviction for assault on a peace officer, in violation of Conn. Gen. Stat. § 53a-
167c(a)(1), qualified as “a violent felony within the meaning of the ACCA.” ™0atFinally, |
found that Wiggan’s conviction for conspiracy to commit robbery in the first degrea was
violent felony under thACCA because it “necessarily involved the threatened use of force and
involved serious potential risk of physical injury to another.” Tr. at 41. Finding four qoglify
felonies, | declined to consider whether Wiggan’s other convictions qualified ast\vgtmies
under theACCA. Tr. at 42. As a result of those determinations, | foundtbieeACCA'’s

mandatory sentence enhancement applied and | sentenced him to the mandatory ipériotim
of incarceration of 180 months.

At the sentencing hearing, | madeterrors. First, | did not clarify the exact manner in
which each prior conviction qualified as a violent felony. The only conviction for which |
necessarily reliedn the Residual Clause was the conviction for conspiracy to commit robbery in
the firstdegree.SeeTr. at 41 (tracking the language of the Residual Clause in concluding that
conspiracy to commit robbery in the first degree was categoricallyenvif@lony). Second, |
did not fully explain the manner in which | was using court documerdstermine whether a
conviction was a qualifying felony. Looking at the transcript, it is possible tdummthat |
misapplied the modified categorical approach by examining court documents woithpridr to
determining thathe statute was divisible

Perhaps because obe ambiguities, Wiggan appealed his sentence. In affirtinéng
sentence, the Second Circuit held that Wiggan'’s prior convictions qualified as ebemnées
underthe ACCA and supported the mandatory minimum 180-month sentence | impdeédd
States v. Wiggarb30 F. App’x 51, 58 (2d Cir. 2013). The Court held that Wiggams

convictions for robbery in the first degree “[fell] squarely within the [Elesigmong of the

14



definition of ‘violent felony[.]” Id. at 57. The Court then held that Wiggan’s conviction for
assault on a peace officer qualified as a violent felony because it was a crime tlesid'cai
confrontation leading to violence . . . 1d. at 58(quotingSykes v. United States31 S. Ct.
2267, 2276 (2011)). Though the Court did not spebiéybasis for its rulinghat assault on a
peace officer was categorically a violent felony, the conclusion that it mali¢he Residual
Clause is unavoidde.

First, the Court focused on the circumstances in which the crime of assault @e a pea
officer would arise rather than its specific elemer@se Villanueva2016 WL 3248174, at *6
(failure to discuss, in detail, elements of crime, weighs in favor of concluagtior
conviction was found to qualify under Residual Clause). Rather than concluding, as thdid wi
respect to fistdegree robbery, that assault on a peace officer contained “as an element, the use,
attempted use, or threatened useootd,”seel8 U.S.C. 924(e)(2)(B)(i),the Court held that it
was a violent felony because it could “end in confrontation leading to violg¢n@éggan 530
F. App’x at 58. The analysis of the crime’s potential to lead to viotnacks the Residual
Clauseés definition of violent felony as a crime that “presents a serious potesialfrinjury to
another[,]” 18 U.S.C. § 924(e)(2)(B)(ii).

Second, in concluding that assault on a peace officer was a qualifying offenseuthe C
relied solely on cases in vah a statute was determined to fall within the Residual Clgrse
comparable statutory provisiongee Wiggan530 F. App’x at 57-58 (citingnited States v.
Brown 629 F.3d 290, 296 (2d Cir. 201Bykes131 S. Ct. at 227&anada v. Gonzale448
F.3d 560, 568 (2d Cir. 2006)). The Court would have no reason to cite those cases if in fact it
heldthat assault on a peace officer qualified under the Elements Clause as opposed to the

Residual Clause.
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Though I did not specify which of the ACCA clauses | relied upon in sentencing Wiggan
to 180 months’ imprisonment, it is clear that his sentence was upheld basddtermanation
that he hadhree qualifying convictions—one of which qualified under the Residual Clause.
Because it is constitutional errar be sentenced based on a prior conviction that qualified under
the Residual Clause, Wiggan tsmwn, by a preponderance of the evidence, that he is entitled

to have his sentence reconsidered in lightadfnson

B. Actual Prejudice

Notwithstanding the fact that Wiggan was sentenced in an unconstitutional manner, the
government argues that Wiggan’s section 2255 petition should be denied because hedlhas fai
show actual prejudice as a result. Though | was not required to look beyond the Rdaitk&al C
a the time of Wiggan'’s initial sentendbge government argues that, had | done so, | would have
found that Wiggan hadlt least three prior violent felonies under the Elements Clduig®at is
the case, any error at sentencing was harmless and Wigyareistitled to relief. Thus, | must
considemwhether at least three Wiggan’s prior convictions qualifgs violent feloniesinder

the Elements clause

1. First-Degree Robbery (Two Convictions)

As | have already discussed, a portion of my error at Wiggan'’s initiarsgng hearing
was remedied by the Second Circultdding that Connecticutrst-degree robbery statute
falls “squarely within the [Elements Clause] of the definition of ‘violshony[.]” Wiggan 530
F. App’x at 57. In doing so, the Second Cirgudde clear that Wiggan’s firgiegree robbery
convictions qualified under the Elements Clause, not the Residual Cldus&ccordingly,
Johnsors pronouncement of a new substantive constitutional rule has no effect on the
determination that Wiggan'’s robbery convictions qualify as violent felodielsnson 135 S. Ct.
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at 2563 (“Pohnsof does not call into question . . . the remaindetlod ACCA’s] definition of

violent felony?”); see also Bellk. United State2016 WL 1587223t *1 (2d Cir. 2016)

(denying reliefbecause “[t]here is no evidence that Petitioner’'s sentence was enhanced under the
provision of the ACCA that was found unconstitutionalalnsori). | need not recasider

whether firstdegree robbery properly falls under the Elements Clause definition of violent

felony because it has already been determined and Wiggan has failed to estaidigational

errorin that determinationSee Belk2016 WL 1587223t *1.°

Even if Johnsormpermits me taeconsider whether firstegiree robbery qualifies as a
violent felony under the Elements Clausdetline to doso. First, Wiggan’sAmended Rtition
does noeven raise the argumertbeeAmended Petitiomt 13 (identifying only the assault and
conspiracy convictions as improperly classified as violent felonies). Seoahe, éxtent |
would permit Wiggan to raise such an argument by means of an Amicus Bdedriileis behalf,
suchan argumenis unavailing.

Wiggan’s Amicus Briefrelying onJohnson v. United Statgs59 U.S. 133 (2010)
(“Curtis Johnsot), contends that Connecticut’s firdiegreaobbery does not qualify as a violent
felony undeithe Elements Clause because it is possible to commit the esimg a degree of
force below that which is required wrdsection 924(e)(2)(B)(i). Amicus Brief at-18. In
Curtis Johnsonthe Supreme Court held tbee of the phrase “physical force’ meamslent
force—that is force capable of causing physicahpa injury to another person.Curtis

Johnson559 U.S. at 140emphasis in original) In effect, Wiggan argues that Connecticut’s

8 The constitutional error in Wiggan’s prior sentence is that it was baseattjrop convictions that were
determined to qualify as ACA predicate felonies under the Residual Clause. Those convictionslyvassgult on
a peace officer and (2) conspiracy to commit robbery in the first degree. Awlgrdhose convictions are the only
ones that need to be evaluated to determine whether, absent relidhedResidual Clause, they still qualify as
violent felonies.

17



robbery statute punishes uses of physical force that would not be considered “afitant”
Curtis Johnson

Unfortunately for Wiggan, that argument was not raised on direct appeal notmdihgta
the fact theCurtis Johnsorwas decided in 2010, two years prior to his initial sentence and
almost three years prior to his direct appeal. A section 2255 petition may not las ased
substitute for direct appeaHarrington v. United State$89 F.3d 124, 129 (2d Cir. 2012)
(citing Zhang v. United StateS506 F3d 162, 166 (2d Cir. 2007)). A court may only consader
newly raised argument thiite defendarfailed to raise on dect reviewif the defendantan
show (1) good cause to excuse the default and prejudice, or (2) actual inndeeade.

Here,Wiggan has failed to make a showing of good cause for failure to raise the
argument on direct appeal. There is, however, an argument that Wiggan may abledotahbw
innocence (though neither Wiggan nor the Amicus Brief raises the issua)ablygWigan has
shown actual innocence because, to the extent he can show that his prior convictions are not
qualifying felonies undethe ACCA, he is actually innocent of a violation of 18 U.S.C. §
924(e)(1) (proscribing increased penalties for a defendant with three prguialifging
convictions).

Nevertheless, | need not evaluate whether Wiggan has established actual indtence t
permits him to advance an argument he failechige on direct appeal. Even if | excused
Wiggan'’s failure to raise such argant on direct appeal, | would be foreclosed from holding
that Wiggan's firstdegree robbery convictias not categorically violeninder the Elements
Clause. On direct appeal, the Second Circuit consideatduestion and held that the statute
fell “squarely within the [Elements Clause] of the definition of ‘violent felon{[JViggan 530

F. App’x at 57. The law of the casdoctrine“requires a trial court to follow an appellate court’s
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previous ruling on an issue in the same casmited States WQuintieri, 306 F.3d 1217, 1225
(2d Cir. 2002) (internal citations omitted). If | were to hold thatr@aticut’s firstdegree
robbery statute is not a violent felony under the Elements Clause, such a holding wauld be i
direct conflict with the Second Circuit’s prior ruling on the same issue. Accoydind not
reconsider that ruling and hold that Waggs two firstdegree robbery convictions qualify as

violent felonies under section 924(e)(2)(B}i).

2. Assault on Peace Officer

As | have already disssed, Wiggan has proved, by a preponderance of the evidence,
that he was subject to an ACCA sentence enhancement based on a conviction under Conn. Gen.
Stat. § 53a-167a)(1) (assault on peace officer) that was held to be a qualifying offense under
the Residual Clausesee Wiggan530F. App’x at 57-58. Accordingly, Wiggahas established
constitutional error undelohnsonandis entitled to relief if he is able to show aaitprejudice.

The government argues that Wiggan has failed to show actual prejudice because his
conviction for assault on a peace offigeralifiesas a violent felony under the Elements Clause.
At the time of Wiggan’s conviction, section 53a-167c provided, in relevant part:

A person is guilty of assault of a peace officer . . . when, with intent to prevent a

reasonably identifiable peace officer. from performing his duty, and while such

peace officer . . . is acting in the performance of his or her duties, (1) he causes
physical injury to such peace officer . . ..

° The continued vitality of the Second Circuit’s holding regarding Conne'stifitst-degree robbery statute is
supported by a recent ruling, clarifying that the Coufumtis Johnsoridid notconstrue § 924(e)(2)(B)(i) to
require that a particular quantum of force be employed or threatened to isaifysical force requirementHill
2016 WL 4120667, at *5 (emphasis in original). Rather, “physical forcenears simply . . . force capable of
causing physical pain or injury to another persda.”(internal quotation marks omitted). In order for a statute
identifying the “use of force” as an element of the offense to be considered wai®goonviolent, “there must be
‘a realistic probability, not a theoretical possibility,’” that the statute a¢ issuld be applied to [nonviolent
conduct].” Id. at *4 (quotingGonzalez v. Duena&lvarez 549 U.S. 183, 193 (2007)). Thus, a defendant convicted
under a statuteequiring the “use of force” who seeks to challenge his conviction uhd@&CCA “must at least
point to his own case or other cases in which the . . . courts in fact dyctlapstatute in the . . . manner for which
he argues.”ld. (internal citatios and quotation marks omitted). “The categorical approach must be gdoinnd
reality, logic, and precedent, not flights of fancyd. (citing Moncrieffe v. Holder133 S. Ct. 1678, 16835
(2013)).
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Conn. Gen. Stat. § 53a-167c(a)(1) (1997). The parties agree that section 53a-167 is not
categorically aviolent felonyin its entirety. See Petrillo v. United States47 F. Supp. 3d 9, 17
(D. Conn. 2015). Because each dbi®n contains alternative elementany one of which is
necessary and sufficient to establish a conviction under the stah#enedified categorical
approach is used to determine under which portion ddtdtae Wiggan was convictedSee
Descampsl33 S. Ctat2283-84. At his initial sentencing, | employed the modified categorical
approach to determine that Wiggan was convicted under subsection {d)étjinding was
affirmed on appealWiggan 530 F. App’x at 57 n.2. Having determined that Wiggan was
convicted under subsection (a)(1), | must then examine—without referring back acttheff
conviction—whether that subsection proscribesduct that is categoricaliyolent under the
Elements ClauseSee Mathis136 S. Ctat 2253.

A crime is considered a violent felony under the Elements Clause if it “has as amtelem
the use, attempted use, or threatened use of physical force against the personrpi’ad&he
U.S.C. 8§ 924(e)(2)(B)(i). The level of physical force applied musvimehtforce—that is
force capable of causing physical pain or injury to another pergaurtis Johnson559 U.S. at
140 (emphasis in original). If a crime’s elements do not require the useefdgainst anothe
or do not require a level of force “capable of causing physical pain or injury toeayidhat
crime will not be considered a violent felony under the Elements Cladise.

The elements of a section 53867c(a)(1) offense are: “(1) intent to prevemeéasonably
identifiable peace officer from performing his duties; (2) the infliction ofspda injury to the
peace officer; and (3) the victim must be a peace officgtdte v. Turner9l Conn. App. 17, 22
(2005). Though assault on a peacéceffisa specific intent crimethe only intentional conduct

requiredis the “intention to interfere with the performance of an officer’s dujie§tate v.
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Paganq 23 Conn. App. 447, 448 n.1 (1990jternal quotation marks and citations omitted)
Unlike Conn. Gen. Stat. § 53a-60(a) (second degree assault), assault on a peaceedficer
require thantentionalinfliction of physical injury as an element of the offenSeeid.
(examining requisite intent elements in each statute).

The government arguethat the second element of assault on a peace officer (infliction of
physical injury) brings the crime within the definition of violent felony under feenEnts
Clause because it is an element that requires the “use . . . of physical force hggason of
another.” Gov’t Resp. at 20. Wiggan responds by distinguishing between an elehent t
requires a defendant to use physical force on another and an element that marely irggry
to be caused as a result of the defendant’s conduct.

In Chrzaroski the Second Circuit had occasion to consider the difference between an
element requiring the “use of physical force” and one requiring the&tanfaninjury.”
Chrzanoski v. Ashcrqf827 F.3d 188, 194 (2d Cir. 2003). The Court was tasked with
determining whether Conn. Gen. Stat. § 53a-61(8)(#)ird degree assault) qualified as a crime
of violence under 18 U.S.C. § 16t4)Id. at 192. Concluding that Connecticut’s third degree
assault statute was not categorically a crime of violender subsection (a) of 18 U.S.C. § 16,
the Court held that “the intentional causation of injury does not necessarily inkelusé of

force.” Id. at 195 (citingPersaud v. McElroy225 F. Supp. 2d 420, 421 (S.D.N.Y. 2002)).

19 section 53#1(a) of the Connecticut General Stasupeovides: “A person is guilty of assault in the third degree
when: (1) With intent to cause physical injury to another person, he cugemjury to such person or to a third
person; or (2) he recklessly causes serious physical injury to anotker;er(3) with criminal negligence, he
causes physical injury to another person by means of a deadly weapon, ausiggrument or an electronic
defense weapon.” Conn. Gen. Stat. §-63¢a).
" The term “crime of violence,” as defined by 18 U.S.C6§rheans:
(a) an offense that has as an element the use, attempted use, or threatenebysseabfgrce against the
person or progrty of another, or
(b) any other offense that is a felony and that, by its nature, involves amstiddstsk that physical force
against the person or property of another may be used in the course oftougthe offense.
18 U.S.C. § 16.
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In support of its holding, the Court recognizbdt“[a]n element of a crime is a fact that
must be proven beyond a reasonable doubt to obtain a convic@dmzZanoski327 F.3d at 192
(citing Apprendi v. New Jerse$30 U.S. 466, 477 (2000)). The “use of force” could not be
considered an element of third degree assault because “[n]othing in the definitionthe. [of
statute] requires the government to prove that force was used in causing the iicjuay.193.
Rather, the government would be able to convict a defendant merely by showing thjairyhe
was caused “not by physical force, but by guile, deception, or even deliberat®orhis at
195.

Like Connecticut’s crime of assault in the third degtlee,crime of assault on a peace
officer does not require the government to prove that the defendant applied aggaircsthe
officer. See Turner91 Conn. App. at 22 (listing elements of crime and not mentioning the “use
of force”); see also Canada&48 F.3d at 568 (recognizing, in dicta, that “a person could
theoretically violate CGS § 53a-167c(a)(1) without using fordéllanuevg 2016 WL
3248174, at *15 (concluding that section 53a-167c(a)(1) was not a violent felony under the
Elements Clauskbecause it did ridhave, as an element, the “use of fojcdtf the government
need not prove that the defendant used “force” in order to obtain a convicédnse of force”
may not be considered an element of the offe@®=Chrzanoski327 F.3d at 192 (citing
Apprendj 530 U.S. at 477).

The government argues that “causing” injury requires the “use of physical’fagov't
Resp. at 171n support of its argument, the@wernment cite®nited States v. Walkea case in
which the Second Circuit held that a defendant’s conviction under New York law for attempte
assault in the second degree constituted a violent felony thel®€CA. 442 F.3d 787 (2d Cir.

2006). The Second Circuit reasoned that the defendant’s attempt to “cause physicabynj
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means of a deadly weapon or instrument was “[an] (attempt to) use ‘physteal.fand
necessarily creates ‘a serious potential risk of physical injury to emdthd. at 788.

First, the Second Circuit’s use of the phrase éssarily creates a ‘serious potential risk
of physical injury to another[,]'td., indicates that ivasrelying Residual Clause in concluding
the crime was categorically violent. Second, and more importantly, theesaatssue iWalker
does not resehte the statutet issudn the instant cas¥ The statutén Walkerrequired both
the intent to cause physical injury and the causation of physical injury “agsyeé a deadly
weapon or a dangerous instrumentfe statute in this caseection 53a-16¢(a)(1) merely
requires the “infliction of physical injury.Turner, 91 Conn. App. at 22The defendant neither
needs to intend to cause physical injury nor use anythingeh less a deadly weapon or
dangerous instrument—to cause that injudaganqg 23 Conn. App. at 448 n.1; Connecticut
Judicial Branch Criminal Jury Instructions 4.3-3 (Elemena¥ajlable at
http://www.jud.ct.gov/ji/criminal/criminal.pdf (last visited July 28, 201} fact, the statute
does not requirthe defendant to “use” gthing at all. SeeTurner, 91 Conn. App. at 22.

The government also citednited States v. Castlemal34 S. Ct. 1405, 1415 (20149r
the proposition thaChrzanoskis no longer good law. The defendanCiastlemarhadargued
that hisstate assautionviction, which prohibited “intentionally . . . caus[ing] bodily injury to
another,” Tenn. Code Ann. 8§ 31-1841(a)(1),did not qualify as a “misdemeanor crime of
domestic violencetinder 18 U.S.C. § 922(g)(9) because it did not invbbage, “as an eleent,
the use of physical force.Castleman134 S. Ct. at 1409 (internal quotation marks, citations,
and alterations omitted)The Supreme Court disagreed, holdimgt “the knowing or intentional

causation of bodily injury necessarily involves the use of physical fotdedt 1414. The Court

2Nor does the statute under consideration here resemble the statuteecoinstmother case cited by the
government.See United States v. Anders685 F.3d 390, 400 (6th Cir. 2012) (construing statute that required
proof of physical harm “by means of a deadly weapon or dangerous oedhan
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focused on the fact that “physical force’ is simply ‘force exerted by amdighr concrete
bodies,” as opposed to ‘intellectual force or emotional forckl."at 1414 (quotingohnson559
U.S. at 138). Furthermore, it held that “the comntema-concept of ‘force’ encompasses even
its indirect application.”ld.

Irrespective of whetheCastlemaroverruledChrzanoskisomething | do natxamine
today, the gvernment’s reliance oGastlemans unavailing. Like the statute Taylor, the
assault statute i@astlemarcontemplates the “knowing or intentional causation of bodily
injury.” Id. Such injury, the Court concluded, could only arise as a result & vl physical
force exerted by the defendantvhether that defendant applied the force directly, by punching
his victim, or indirectly, by “sprinkle[ing] poison in a victim’s drinkld. at 1415 (internal
guotation marks and citations omitted). In either case, the defendant is empglayiadevel of
force for the purpose of causing injury to the victim.

The Court inCastlemardid not consider a statute like section 53a-167c(a)(1) in which
the infliction of physical injury element need not be intamdio See Turner91 Conn. App. at
22; Criminal Jury Instructions 4.3-3 (Element 4). Though the stat@astemarnequired a
defendant tantentionally employ a device that causes injury to the victim, section 53a
167c(a)(1) does not require a defertdaremploy anything at allSee id. Canada 448 F.3d at
569. Though the intentional infliction of injury may, af@astlemanamount to the “use of
force,” it does not follow thdtuse of force” is defined as ariytentional action that happens to
cause physical injurio another.See Persau®25 F. Supp. 2d. at 422.

For example, a defendant may be convicted under section 53a-167c(a)(1) if he

intentionally performed some act or omission to evade a police officer and the wtike

13 The same analysis applies with respect to another case relied upon by tiengoweBee United States v. Rjce
813 F.3d 704, 705 (8th Cir. 2016) (construing statute that required the defentatentionally, or knowingly . . .
cause physicahjury . . .").
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injured asa result. See Turner91 Conn. App. at 22All of the elements of the statureould be
met by a scenario in which a defendant engages an officer in pursuit and thefafaiywn
and injures himself during the course of that purs@it. Persaud225 F. Supp. 2d. at 422
(construing New York statute with similar elements and reaching same sion¢luBecause
engaging a police officer in pursuit does not require the “use of fagaahsthat officer,
assault on a peace officer does not have, as an element, the “use . . . of physiagafnste¢he
person of another,” as is required by section 924(e)(2)(B)(i).

Furthermore, even Bection 53a-167c(a)(1) had, as an element, the “ysieysfcal
force” under the common-law definition of “force” as defined@gstlemanthere is nothing to
suggest that the statute requires a level oy force “capable of causimipysical @in or
injury to another personCurtis Johnson559 U.S. at 140See Castlemari34 S. Ct. at 1411-
12. The Court irfCastlemammade great efforts to distinguish the definition of “physical force”
under section 921(a)(33)(A), the statute at issue in that case, from the definttiergtysical
force” used in section 924(e)(2)(B)(i)d. at 1410-12. Unlike section 921(a), winiwas
interpreted to rely on the common-law definition of “force . . . [that was] &atibly even the
slightest offensive touching,” section 924(e) requires the use of “violent faikg€iting Curtis
Johnson559 U.S. at 140). Though intentionally causing physical injury might amount to the
“use of physical force” under section 921(a), it is possible that physical cgutg be caused
by the use of nonviolent forc&seeChrzanoski327 F.3dat 195. Accordingly,even ifsome
amount of forcavererequired to violate section 53a-167c(1)(a), there is nothing to suggest that
the level of force required rises to the level of “violent force” requireger the Elements Clause
of section 924(e)(2)(B)(i) See Curtis Johnsph59 U.S. at 140Jones v. Uited States— F.3d

——, 2016 WL 3923838, at *6 (2d Cir. July, 21 2016).

25



Finally, at the end of its brief in opposition to the Amended Petition, the government
asserts that Wiggan is procedurally barred from makimgarguments that relgn Curtis
Johnsorbecause he failed to rais€artis Johnsorclaim either at sentencing or on direct
appeal. Gov't Resp. at 20. The government presses too hard on the procedural bar. Though it is
true that Wiggan did not rely d@urtis Johnsorat either sentenieg or on direct appeal, and
therefore might not be able tely on that decision to support a claim of error at sentenicent,
not precluded fronnelying on Curtis Johnsonn opposition to the government’s argument that
he suffered nactual prejudicérom the constitutional error.

As discussed in detail above, Wiggan’s sentence was based on a finding thatutis ass
on a peace officer conviction qualified as a violent felony under the Residuaé Cliggan
530 F. App’x at 58. That finding has since been declared unconstitutimfalson135 S. Ct.
at2557 Accordingly, Wiggan has already made a preliminary showing that he iseiitle
relief under section 2255(a). The only reason | continue to evaluate Wiggan'’s priatiocomsvi
is that he government contends that the constitutional evas harntess. The government
asserts thatlassification oWiggan’s prior convictionsinder the Residual Clause was harmless
because at least three of those convictions otherwise qualify tined€lements Clause
something that was not fully litigated at his prior sentencing hearing orext dppeal.

Wiggan is not barred from opposing the governmeartgimenby citing toCurtis
Johnson.Even ifhemight otherwise be procedurally barred from making such arguments, he
has established cause for failure to make thapecificallythat, at the time of his initial
sentence and direct appeal, he had no incentive to raise arguments unrelated toula¢ Resi
Clause. SeeSustacheRivera v. UnitedStates 221 F.3d 8, 14 n.9 (1st Cir. 2000) (recognizing

that lack of incentive to raise an issue may satisfy “cause” requirement tgpavoatiural bar);
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see alsdJnited States v. SmitR50 F.3d 1073 (7th Cir. 2001) (WoaH, joined by Rovner].,
and Williams,J., dissenting from denial of rehearing en banc) (petitioner may establisle*caus
based on futilityat the time of prior sentencihgln Smith U.S. Ciraiit JudgeDianeWood noted
the potential perverse incentives that would follow a contrary holddeg. idat 1077 (“defense
counsel willhave no choice but to file one ‘kitchen sitkief after another, raising even the
most fanciful defenses that could be imagined based ontéonglogical implications from
existing precedents”).

Similarly, it would be inconceivable to hold that Wiggan was required to argue that his
prior conviction did not qualify under the Elements Clause even though | was going to gnake m
decision based on whether it qualified under the Residual Clause. Accordinglaiisgot
procedurally barred fra relying onCurtis Johnsono arguethat his assault on a peace officer
conviction is not a violent felony under the Elements Clause.

In sum, Wiggan was convicted a$sault on a peace officer in violation of sect3a-
167c(a)(1). Though one of the elements of that statute ightaerifliction of physical injury to
the peace officer,Turner, 91 Conn. App. at 22, non-intentional causation of injury does not
require the “use of force.Canada 448 F.3d at 568 hrzanoskj 327 F.3d at 194Yillanueva
2016 WL 3248174, at *1Fersaud 225 F. Supp. 2d at 421. Because sectionl®Ia(a)(1)
does not require, as an element, the use, attempted use, or threatened use ofgrbgsita

not aqualifying felony under the Elements Clause of section 924(e)(@)(B)

3. Conspiracy to Commit Robbery

As | have alreagldiscussed, Wiggan has proved that he was subject to an ACCA
sentence enhancement based pri@ conviction for conspiracy to commit robbenythe first

degreein violation of Conn. Gen. Stat. § 53a-48 and 8§ 53a-134(a)(4), which was found to be a
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violent felony under the Residual ClauseeeTr. at 41 (tracking language of Residual Clause
and concluding that conspiracy to commit robbery was a violent felony). Accordvglgan
has established constitutional error undt@insorand is entitled to relief if he is able to show
actual prejudice. Wiggan can show actual prejuidibe canestablish that his conviction for
conspiracy to commit robbery does not otherwise qualify as a violent felony unddethents
Clause.

The conspiracy statute in Connecticut under which Wiggan was convicted provides that
“a person is guilty of conspiracy when, with intent that conduct constituting a bem
performed, he agrees with one or more persons to engage in or cause the perfoisuzice
conduct, and any one of them commits an overt act in pursuance of such conspiracy.” Conn.
Gen. Stat. § 53a-48(a). In order to find a defendant guilty of a conspiracy, the jurfynchust
three elements: (1) an agreement between the defendant and one or more personsito engage
criminal conduct constituting the object of the conspiracy; (2) an overt acthedance of the
subject of the agreement by any onehaise persons; and (3) the intent of the defendant to
engage in the criminal conduct constituting the object of the conspiracy. Criuigal
Instructions 3.3-1.

On its face, none of the elements of the crime of conspiracy requires the ‘ersptadt
use, or threatened use of physical foagminst the person of anothesgction 924(e)(2)(B)(i).
The government does natttempt to argue the contrary, but rather argues that conspiracy
gualifies as a violent felony because it subsumes the elementsuoickidying offense. Gov't
Resp. at 13.

In support of its contention, th@gernment citeState v. Padua273 Conn. 138, 166

(2005), which held that “proof of a conspiracy to commit a specific offense requireshabof
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the conspirators intended to bring about the elements of the conspired offehgaternal
guotation marks, citations, and alterations omitt&hcause Connecticut law incorporates the
elements of firstdegree robbery in a conspiracy to commit first-degree robbery, and because
firstdegree robbery isdolent felony undethe ACCA, the government argues that a
conspiracy conviction qualifies as a violent felony urtdleACCA. Gov't Resp. at 12.

The gvernment finds support idnited States v. Prestpa case in which the Third
Circuit ruled on a nearly identical statute and held that a Pennsylvania com¥#etconspiracy
to commit robbery was a violent felony. 910 F.2d 81, 86 (3d Cir. 1988.Third Circuit
reasoned that the “elements of criminal conspiracy to comnbergh . . subsume the elements
of robbery, which is a violent felony [under] § 924(e)d**

More recentlyhowever other circuits have come to the opposite conclusi®ee United
States v. Gorgs36 F.3d 728 (5th Cir. 2011). @ore, the court heldhat conspiracy to commit
aggravated robbery was not a “violent felony” under the Elements Clause bagaryseould
convict a defendant of the crime “without finding that physical force agdiegidrson of
another was actuglused or that there was an attempted or threatened use of such [dreg.”
731.

The Second Circuit has not addressed the issue. Nevertheless, it is withotibhélsaa
| conclude that conspiracy to commit an offedeesnot qualify as a violent felony simply

because t underlying offense, if completed, would require the use of physical foraesagai

14 At oral argument, the government also reliedUmited States v. DiSomm@51 F.2d 494, 496 (2d Cir. 1991).

Like Preston DiSommawas decided before the categorical approach was clearly defitm@over, it was pre

Curtis Johnsorandwas interpreting the term “crime of violence,” which was defined @ading any offense that

“by its nature, involves a substantial risk that physical force aghi@stdrson or property of another may be used in
the course of committing the offenseAfter Johnsonit is clear that crimes that involve the potential “risk” of
violence as opposed to the use of physical force are not qualifying conviatitgrssection 924(e)Johnson135

S. Ct. 2551 Finally, inDiSommathe parties “agreed” that tledfense was a “crime of violenceDiSomma 951

F.2d at 497. For those reasorBiSommadoes not control this case.
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another person. Airy needonly find that the defendant “intended to bring about the elements
of the conspired offensePadug 273 Conn. at 166. “Intent” to use physical force does not
amount to the actual use, threatened, or attempted use of physical foroegrés3 wished to
give sentence enhancements based on the level of force the defendant intendeldeo use, t
Elements Clause would read “use, attempted useatdmed us@y intended usef physical

force.” Because section 924(e)(2)(B)(i) does not enhance a defendant’s sbatsaten what
the individual intended to do, | follow the Fifth Circuit@oreand hold that conspiracy to
commit robbery in the firstlegree does not constitute a “violent felony” under the Elements
Clause.

To the extent that the government argues that the overt act requirement of Corigecticut
conspiracy statute requires the “use, attempted, or threatened use of gagsggasuch an
argument is belied by the fact that an “overt act is any step, action, or ctimatusttaken to
achieve or further the objective of the conspiracy.” Criminal Jury Inging8.3-1 (Element 2).
There is nothing to suggesttithe overt act requires the use, attempted, or threatened use of
physical force.In a drug conspiracy, possession of narcotics is considered an ovestaety.
Elijah, 42 Conn. App. 687, 697 (1996). Similangnting a getaway car in furtheraraea
robbery conspiracy would presumalyalify as an overt a@ven though car rental does not
involve the “use, attempted, or threatened use of physical force.” Accordingly, thedact
conspiracy to commit robbery requires an overt act doesategorically render & violent

felony underthe ACCA.

V. Conclusion

Wiggan has established that he received a sentence based on a finding that some of his

prior convictions qualified as violent felonies untlee ACCA'’s Residual Clause. That sentence
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was in error. Because thevgernment failed to establish that Wiggan had at least three prior
convictions that would qualify as violent felonies under the Elements Clause,Wiggahown
that actual prejudice resulted from his prior sentencing proceedingrdhogly, Wiggan's
amendedection 2255 petition (doc. # )15 granted and the matter shall be set dowrafor
promptresentencing.

So ordered.
Dated at Bridgeport, Connecticut, this 8y of August 2016.

/s STEFAN R. UNDERHILL

Stefan R. Underhill
United States District Judge
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