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UNITED STATES DISTRICT COURT
DISTRICT OF CONNECTICUT

JOHNDOE,
Plaintiff
V.
TORRINGTONBOARD OF EDUCATION, : No. 3:15¢cv-00452(MPS)
CHERYL KLOCZKO, JOANNECREEDON,
CHARLESMCcSPIRIT,MICHAEL McKENNA,
DANIEL DUNAJ, JOHANNAH DEZURIK,
GERALD CARBONE andJAMESDZIEKAN

Defendants.

RULING ON MOTION TO DISMISS

Plaintiff JohnDoefiled afourteencountamendedomplaintagainsthe TorringtorBoard
of Educatiorandseveralof its employeesllegingviolations of the followingederallaws:theDue
Proces<lauseof theFourteentPAmendment under 42 U.S.C. § 1983 (CoudteandTwo); the
EqualProtectionClauseof the Fourteenthmendmentunder § 1983 (CounihreeandFour);
Section504 of theRehabilitationAct, 29 U.S.C. 8794 Section504’) (CountFive); Title Il of the
Americanswith DisabilitiesAct, 42 U.S.C. 812132°ADA”) (CountSix); andTitle IX of the
Higher EducationAct of 1972, 20 U.S.C. § 16§1Title 1X”) (CountSeven)Defendantsnoveto
dismissDoe’sFirst Amended Complaint'FAC”). (ECFNos.23and28.) The CourtGRANTS
Defendantsimotionsto dismiss.Thefederalclaims—CountsOnethroughSever—aredismissed
with prejudicebecauseheyfail to allegefactsthatmakeit plausiblethatthe Defendantwviolated
thefederallawslistedabove.Thestatelaw claims—CountsEight throughFourteer—aredismissed
without prejudicdo refiling themin statecourt.

l. BACKGROUND
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Thefollowing factualallegationsaretaken from the FAC andareacceptedastruefor the
purpose of deciding Defendantabtiors to dismiss.

A. Factual Background

Doeis aresidentof Connecticut(FAC, ECFNo. 22 § 1.)He wasdiagnosedvith alearning
disability thatqualified him for servicesandaccommodations under the Individuafish
DisabilitiesEducationAct (“IDEA”) andSection5042 (Id. § 16.)DoeattendedlorringtonHigh
School(*THS”) from August2011 untilApril 5, 2013. [d. § 15.)FromApril 23, 2013, until July
2013,insteadof attendingTHS, Doereceivedthreehours oftutoring perdayat theoffice of
defendanforringtonBoardof Educationthe“Board”). (Id.)

DefendantCherylKloczkowas Superintendent of thBoardduring therelevanttime period.
(Id.  3.)Doedlegesthat,“[a]s Superintendent, Kloczkeasthe individualprimarily responsible
for . . .formulatingandimplementingpoliciesandensuringhattheBoardfollowed thelaw,
including, but notimited to, equalaccesdo educatiorandequaltreatmentor all studentsandwas
the ultimateauthorityanddecisionmakerof the Board.” [d.) Defendant Joanne Creedeasthe
Principalof THS during therelevanttime period. (d. § 4.)As Principal,Creedonwasresponsible
for “the welfareof the studentsand “the implementatiorof policiesandproceduregoverning the

schools.” (d.) DoeallegesthatCreedorfailed to “ensurethatstaff wereproperlytrainedregarding

! Sincethefiling of the motionsto dismiss thepartieshave*agreedthat questionselatingto
whetherplaintiff wasprovidedwith anappropriate educationptogramarewithin thejurisdiction
of the Statehearingofficer [of the StateDepartment of Education](ECFNo. 39at 3; ECFNo. 41
at 2.) Doe“agreedto amendthe complaint . . to deletereferenceso theIDEA” andtheallegations
thatDoewasdeniedafree appropriate publieducation* FAPE’). (ECFNo. 39at 3; ECFNo. 41
at 2; telephonicstatusconferenceof Februaryl0, 2016) Becausdoe hasnotamendedhe
complaintin this fashion,andthedatefor amendinghe complainhaspassed, the Coutlismisses
Doe’sclaimsrelatedto violationsof theIDEA andthedenialof aFAPE,and does naddresghe
Defendantsmotionto dismissthoseclaimsunder Rule 12(b)(1) dhe FederaRulesof Civil
ProcedureForthe purposes of thiactualbackground, the Couamitsfactsrelatedto Doe’sIDEA
claimsthatareunrelatedo his otherfederalclaims.



their obligationsto report[] andaddressullying.” (Id.) DefendantCharlesMcSpiritt wasVice
Principalof THS during therelevanttime period, andvasresponsibldor overseeingtudents’
welfare,investigatingstudents’ misbehavioand“disciplin[ing] students.”Id. 1 5.)Michael
McKenna,astheAthletic Directorat THS during therelevanttime period,wasresponsibléor THS
sports programs, includirdraftingandimplementingpolicesondisciplineandsafetyof student-
athletes(ld. § 6.)DefendanDan DunajwastheHeadFootballCoachat THS during therelevant
time period,andwasresponsibldor “ensur[ing] the safetyandwell-beingof eachof hisplayers.”
(Id. § 7.)Defendantlohanna DeZurikgsaguidancecounseloat THS, wasresponsibldor
“providing assistanceplanning,andsupportfor students . . . .”Id.  8.)Defendanh GerardCarbone
wasaspecialeducatiorteacherfor Doe.(Id. § 9.) CarbongasalsoDoe’s specialeducatiorcase
manageland,assuch,wasresponsibld¢or checkingon Doe’seducationahndsocialprogressas
well asscheduling PlanningndPlacemenTeam(“PPT”) Meetingsandperforming other
administrativetasks.(ld.) Finally, Defendantlame®ziekanwas“a schoolsocialworkerassigned
to counsel . . . Doe.ld. 1 10.)Doeallegesthat CreedonMcSpiritt, McKenna,Dunaj, DeZurik,
CarboneandDziekanpersonallyparticipatedn and/ordirectedactionsthat they knew or should
have knowrviolatedDoe’srightsunder theJ.S. Constitution federallaw andstatelaw. (Id. at 1
4-10.)

1. Doe’sFreshmanYear (Fall 2011Spring 2012)

In Octoberof 2011, approximzly two monthsafterDoejoined theTHS footballteamin
August “Student A? threwDoe downto the floor of thdockerroom,causinghis glasseso break.
Student Athentook Doe’shatandrubbedit on Studenf'’ s genitals.(Id. 1118-19.)Doereported
the incidento schoolofficials, and Student Awassuspendeébr whatDoe allegesvasfewerthan

10days.(Id.  20.)Doe“was assuredhathis disclosuréo schoolofficials would remainprivate,

% The partiesdid not use the minor student&imesto protecttheir privacy.



however, student@andstaff on the footbalteamlearned’thatDoe hadreportedthe incidento
schoolofficials “and begarto retaliateagainsthim.” (Id.) McSpiritt providedPrincipalCreedon
with awritten reportabout the incidengndthereaftercontinuedo inform PrincipalCreedorof
Doe’sallegationsof bullyingandharassmen{ld. I 21.)Doeallegesuponinformationandbelief,
that“Principal CreedorpersonallyapprovedMcSpiritt’s actionsandinactions.” (d. 1 22.)

In late October orearly November of 2011, StudeBt aplayeron the footbalteam,tackled
Doeand“said hewantedto fight” Doe.(ld. 1 23.)Doeallegesthat“[b]ecauseprior reportswerenot
handled properlpy staffandcoachesandbecause&oachingstaff perpetratedgondonedand
acquiescedb retaliationbetweerteammembersthePlaintiff did notfeel safeto report the incident
to anyonemmediatelyafterit occurred.” [d.) Do€s motherreportedtheassaulto administrators
atsomelaterdate.(Id.)

In Januaryof 2012,Doe sufferedaninjury thatlimited his ability to playfootball. (Id. § 25.)
Doeallegeghat“[h]e wasridiculed bothby coachesandstudentsandcalleda ‘pussy,’ ‘bitch,’and
‘baby’” and“[t]he football coachesled by Dunaj, participatedn, encouragedandcondonedhis
harassment.{ld.) Theamendeadomphint does notllegethatDoereportedthis harassmenb
schoolofficials.

In thespringof 2012,Doewasat track practicewhenStudentC, who, like Doe,wasa
memberof both thetrackandfootballteamsthrewDoeto the groundandthrewrocksin hisface,
which causedoeto swallowa rock. (d. § 26.) Doe did ndeel safereporting the inciderto
schoolofficials; Doe’s motherreportedt to administratorat somelaterdate.(ld.) Doeallegesthat
“[flrom thatpoint untiltheendof hisfreshmanyear,[he] wasassaultedby Student B and/o€, or
other studentsearlyeveryday.” (Id. § 27.)

Also in the spring of 2012, Studebt a footballplayer,hit Doe on thebackof theneckwith

a“karatechop.” (d. 1 30.)Doe“then defendechimselfby executingthesameon StudenD.” (Id.)



Both Doeand Student Dreceivedin-School SuspensiafilSS”) aspunishment.Ifl.) Dunajtold the
footballteamthatDoereceived SS and“disciplined theentireteamfor the Plaintiff's ISS by
forcingall playersto run ‘gassers,or aseriesof sprintingexercises.{ld. { 31.)DoeallegesDunaj
andthe other footbaltoachesvereawarethat“requiring theentireteamto run gasserasaresult
of one student’slisciplinewould encouragelayersto retaliatewithin theteam.”(Id. I 32.)After
practice otherfootball players,including Students BndE, sought ouDoe and“retaliatedagainst
him by repeatedlystriking him on the neck.”lfl. § 33.)Theamendeatomplaintdoes notllegethat
Doereportedtheseassaultd¢o schoolofficials.

2. August 2012Incident

In Augustof 2012,Doe andseveralotherswereplayingfootballin aparkwhenStudent B
committedasexualassaulon Doein thepresencef severalother studentsld. 1 34.) AgainDoe
did notfeel safereportingtheincidentimmediatelyafterit occurred.Id. T 35.)

3. SophomoreYear (Fall 2012Spring 2013)

Beginningin thefall of 2012,Doeallegesthatotherstudentsepeatedijharassedhimin
class,calling him a “faggot”anda*“fat ass.”(ld. 1 36.)An unnamedeacherheardtheharassment
andfailedto disciplinethe other students.Id.) On Septembefi2, 2012 DeZurik left avoicemail
for Doe’s motherin which sheindicatedthatshehadspokernto Doe andwasawarethathewas
beingharassedDeZurik told Doe’s motherthat“she would nottakedirectactionbecauséehe
Plaintiff declinedto offer names.”(Id. 146.)Doe “beganto stayhomefrom school out ofearfor
his physicalsafetyandbecaus®f severeanxietyrelatedto the bullyingthatwasoccuring at
school.He wasabsennhumerousiaysandhis gradesbeganto drop.” (d. § 47.)

On November 12, 201Z/HS convened &PTmeeting—at therequesif Doe’s mother—to
addressamongother things, thésevereandongoingpatternsof bullying, sexualharasmentand

retaliationby studentsandtheimpactof this bullying on” Doe.(ld. 1 48.) Duringhis meeting,



Doe’s motherinformedschoolofficials and/orreferencedeveralof the previous incidents
involving Doe. (Id.) Also during themeeting,Carbone becamevisibly agitatedwith andangry” at
Doefor refusingto nametheharasserqld. 1 49.) Carbon®ld Doe,“l amsick of hearingabout
phantom bullies.Doethen“reluctantly providednamesof some of th@erpetrators.(Id. § 50.)

OnJanuaryl8, 2013, the school convened anofPBiT meeting—alsoattherequesof
Doe’s mother—for thesamereasonsasthefirst meeting.(ld.  51.)Do€s motheragaintalked
aboutseveralpreviousincidentsof bullying againstDoe. (Id.) Do€s private counselomattendedhis
PPTmeeting‘to expresserconcernsegardingheharassmerthatwasoccurringandthelack of
responséy the school.” Id. 1 52.)During themeeting,DeZurik, McSpiritt, andCarbone
characterizedhe harassmeras“everydaybanterbetweertheboys,backandforth.” (1d. § 53.)
Doé€s counselor, his motheandhis grandmotheobjectedo this characterizatiomnd“voiced their
disagreement.(ld.) The PPTdecidedthatDoewould receive30 minutesof counselingperweek
with Dziekan“to assisthim in dealingwith issuegelatedto his peersbhecausef his ‘sensitivity.”
(Id. 1 54.)ThePPTalsoplannedor Doeto “leave hisresourcestudyhall earlyto avoidbeing
harassedor hisstatusasa studenin needof specialeducatiorservices.”(Id.) Do€s motherstated
thatshebelievedthis “safety plan” wasinsufficient,anddisagreedhat Doe’sissuesarosefrom his
sensitivity.(ld.) Doesignedareleaseon Septembefl3, 201210 allow Dziekanto communicate
with Doe’s private counselor about tharassmen(ld. § 55.)Dziekan,however nevercontacted
the private counselor, desp@®e’s mother’srequesthathe do so.l¢l.)

OnMarch17, 2013Doe’s motherattendechn“attendanceappeaimeeting’to address
Doe’sattendancéssues(ld. I 58.)During themeetingDoe’s mother‘pleadedfor helpto endthe
bullying, assaulandharassmergothatthe Plaintiff couldreturnto school.” {(d.) Onthatsameday,
Studentr, pushedoein thechestandsaid “What the fuck,gayboy.” (Id. 1 59.)Doe pushed

Student Fawayfrom himin sel-defense(ld.) TeacheiEric Gamariwitnessedhis incident, but



dismissedt asmutualanddid notdiscipline Student-. (Id.) Thenextday, Doerefusedo goto
schoolbecausef the bullyingandharassmen(ld. { 60.)Doe’s mother informed CarborteatDoe
wasafraidto goto school. [d.) OnMarch 20,Doe’s mothercalledDziekanandinformedhim of
the continuing bullying.1¢l. 1 61.)DziekaninformedDoe’s motherthathehadnotmetwith Doe
sincethePPTtwo monthsearlier, asplanned. id.)

At anunspecifiedime, after Doe “had missedsignificanttime from hisfirst periodclassdue
to hisanxietyover bullying,Gamariasked,;Oh, you decidedto getoff your reclinerandcome
here.”” (1d. 1 65.)Also duringthis time period,Creedoracknowledgedo Doe’s motherand
grandmothethatshewasawarethat studentathletesvereleft unsupervisedbr periods otime
duringwhich theseassaultsvereoccurring.(ld. I 70.)

OnApril 1, 2013 Doe wasin resourcestudyhall with aparaprofessionaDorretteMurphy.
(Id. § 62.)After Murphy opened the window blinds—making the inside ofclhssroonvisible
from thehallway—Doe “turned hisdeskto be shieldedrom view in orderto avoid theridicule of
other studentfor requiringservicedor hisspecialeducatiomeeds.”(Id.) Seeinghis, Murphy
askedDoe, “What? Are you embarrassed?ou should beembarrassedbout the only thingyou
should beembarrassedboutis yourself.You area hider.” (d. { 63.)Murphy’s statements
“provoked other students call Plaintiff a hider. Shéhensuggestethatthe other studentget
paintandwrite the Plaintiff’'s nameon the window.” [d.) Doethenaskedwhetherhe couldeave
classearlyaccordingo thesafey plan. (d. § 64.)In response, Murphgsked:

“Who arrangedhat?! wish | couldleave5 minutesearly.” Shethenstatedto therestof the

class,'Don’t you wish you could?”WhenthePlaintiff respondedhat his Guidance

Counselohadgiven him permissiam, Murphystated:‘we shouldall goto our Guidance

Counselorsowe canleaveearly.”

(Id.) Thatafternoomattrack practice,Students B and €orneredDoe, pushed hinagainstafence,
andrepeatedlypunchechim. (Id. § 66.)Doe sufferedfrom contusionsandhis shirtwasripped. (d.)

Thefollowing day,onApril 2, Doe’smother brought the rippeshirtto schoolandinformed
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McSpiritt of the incident.I.  67.)Doethen“disclosedtheperpetratorsiames.”(ld.) Laterthat
day,thetrackcoach Michael Tyler, calledDoe’s motherandtold herthathebelievedthatDoe had
beenembellishingcomplaintsof harassmen{ld. § 68.)Also onApril 2, McSpiritt characterizedhe
April 1 incidentasmutual horseplayld. 1 69.)

Throughout thecademig/ear,Doe participatedn aprogramwith the StatePolice
Departmentandon April 4, Doewasaskedhow thingsweregoingat school. [d. { 71.)Doetold
themthathewasbeingharasseat schoolandhadbeensexuallyassaultedluring thesummerof
2012.The police begarnvestigating(ld.)

On April 5, TylerinformedDoethathe could no longgparticipateon thetrackteam
becausef hisgrades(ld. I 72.)Doeallegesthat“[a]nother student, a runneith theability to run
very competitively,wasnotaskedo leavetheteam,despitesimilarly poorgrades.”(Id.) Doe
allegeghathisremovalfrom thetrackteamwasretaliation“for assertindhisright to befreefrom
harassmentiscriminationandphysicalassaulbasedon hisdisabilityandgender.”(ld.  73.)

Also onApril 5, Doeanda StateTroopertold Doe’s motherthat Student Bhadsexually
assaulteddoe during thesummerof 2012. (d. § 74.)Do€s motherimmediatelyremovedDoefrom
school “out offearfor hissafety.”(ld.) During aPPTMeetingon April 8to discuss thépril 1
incident, theStateTrooperinformedthe PPTthatDoehaddisclosedanother incidenandthey
would befiling a police reporafterthePPTMeeting.(ld. § 75.)ThePPTwasnotinformedthatthe
other incident involved aexualassault(ld.) The StateTrooperalsorequestedhatthe PPT
establisha safetyplan, andMcSpiritt saidthathe wouldreview studentsschedule$o ensurdhat
they did notcrosspaths.(ld. § 76.)NeverthelessDoe“crossedpaths’with one of the students the
nextday.(ld.) At thesamemeeting,Doe’smotheraskedVicSpiritt whetherStudents BandC had
beendisciplinedfor their conduct. [d. { 77.)McSpiritt saidthat Student Chadbeensuspended

from thetrackteam,but afterfurtherinquiry, McSpiritt acknowledged that Studentwas



suspendeffom thetrackteambecaus®f his lowgradesnotasdisciplinefor his conductoward
Doe.(Id.)

OnApril 17, 2013, the Torrington poli@dDoe’s motherinformed Superintendent
Kloczko aboutthe sexualassaulby Student B and the history of bullyinghysicalassault,
discriminationandharassmenby Student Bandothersagainst’Doe. (Id. § 79.) Kloczkooffered
thatDoe could“be removedirom schoolto receivethreehoursperday of tutoring” attheBoard
offices.(Id. 1 81.)With no otheralternativesDo€s mother‘reluctantlyagreedo the planDoe
begantutoring onApril 23. (d.) Doeallegesthatsuchtutoringprogramsareofferedto students
who areexpelled.(Id. 1 82.)

During a June 5, 201®PTMeeing, schoolofficials “deniedanyincidentsof bullying,
harassmenpr retaliation.”(Id. 1 84.)In July 2013 Doeandhis mothemovedout of Torringtonso
thatDoe couldattendanotherschool. ([d. 1 81.)On SeptembeR6, 2014 afteratrial, Student Brvas
convictedof crimesrelatedto thesexualassaulof Doe. (Id. § 85.) Student Brassentencedo six
months of prisorftime-served)andthreeyearsof probation. id.)

4. Other Violent Conduct by Athletesfrom 2011-2013

In Novemberf 2011,two membersof theTHS footballteam(Students WandX) were
chargedandarrestedor rapeof minorgirls. Student Xpleadeduilty to risk of injury to a minor
with illicit sexualcontact.(Id. § 24.)Doeallegeshatthe Defendantsvereawareof thesearrests,
andboth studentsiereexpelledfrom THS for oneyear.(Id.)

In Marchof 2012, StudenY, theMost ValuablePlayerof the THS footballteamduring the
2011-201ear,“was chargedwith felony robberyrelatedto jumping thredourteenyearold
boys.” (d. T 28.) Atleastoneco-conspiratoiin the robbery, Stude, wasalsoaTHS football

player.Although Student graduatedn 2012, Student Yvasallowedto play footballin thefall of



2012(his senioryear).“Student Ywaslaterarrestedor thesexualassaulof two 13 yearold
females.”(ld.)

In thefall of 2012,Doeallegesthat“the Defendantsvereinformedof othersignificantand
severeactsof hazing,harassmenphysicalassaulandsexualassaulamongplayerson the football
team,”includingthat“a studentwassodomizedn thelockerroomandhaditemsforcedinto his
mouth,causingnjuries.” (d. § 37.) Around theametime, during the 2012-2013 footbakeason,
Defendantbecamewareof threeother incidents of bullyingndassauli(id.  39):(1) anincident
of hazingin which apencilerasewasplacedin a footballplayer'srectum(id. § 40);(2) anupper
classman—with icy-hot creamon his hands-grabbedafreshman’gyenitals(id. § 41);and(3) a
freshmarfootball playerwasforcedto suckthetoe of a senior.Ifl. I 42.) Although some students
weredisciplined, nonavereexpelled.(Id. { 44.)

In late February of 2013wo THS football playerswerearrestedn chargesof sexually
assaultingwo 13-yearold girls. Both wereexpelledfrom THS for oneyear,andbothpleaded
guilty to chargegelatedto their arrests(ld.  56.)After their arrestspther students, including
studentathletesbullied one of thevictims onsocialmedia.(Id. § 57.)

B. Procedural History

Doefiled his originalcomplaintonMarch27, 2015(ECFNo. 1.)OnMay 1, 2015, one
groupof Defendants-the Board, KloczkoCreedonMcSpiritt, Dezurik, CarbonegandDziekan
(“First Group”)—filed amotionto dismissunderRules12(b)(1)and12(b)(6) of thecederaRules
of Civil Procedure(ECFNo. 15.) Thereafterthe CourgaveDoeanopportunityto file anamended
complaint‘to addressheallegeddefectsdiscussedn Defendantsmemorandum aaw” (Order,
ECFNo. 16),andhedid soonMay 29, 2015(FAC, ECFNo. 22.)On June 16, 2015, tHérst

Group ofDefendantsenewedheir motionto dismissthe FAC andincorporatedy referenceheir
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prior brief. (ECFNo. 23.) DefendantunajandMcKennafiled amotionto dismissthe FAC on
June 19, 2015ECFNo. 28.)
. STANDARD

UnderFed.R. Civ. P.12(b)(6),the Court mustleterminewhether thélaintiff hasalleged
“enoughfactsto stateaclaimto relief thatis plausible onts face.” Bell Atl. Corp.v. Twombly 550
U.S.544, 570. Undefwombly the Courtacceptsastrueall of thecomplaint'sfactualallegations
whenevaluatingamotionto dismiss.Id. at 572.The Court mustdraw all reasonablénferencesn
favor of the non-movingarty.” VietnamAssn for Victimsof Agent Orange. Dow Chem.Co, 517
F.3d 104, 11%2d Cir. 2008).“When a complainis basedsolelyon wholly conclusorallegations
andprovides ndactualsupportfor suchclaims,it is appropriatdo grantdefendants['motionto
dismiss.”Scottv. Townof Monrog 306F. Supp.2d 191, 198D. Conn. 2004)For a complainto
survive amotionto dismiss,‘[a]fter the courtstripsawayconclusoryallegationstheremustremain
sufficientwell-pleadedactualallegationgo nudgeplaintiff's claimsacrosgheline from
conceivabldo plausible.”In re Fosamax Prodets Liab. Litig., 2010WL 1654156at*1 (S.D.N.Y.
Apr. 9, 2010).
1. DISCUSSION

A. Federal Claims

1. Due ProcessClause(Counts One and Two)?

% In his memorandum d&w opposingDefendantsmotions,Doe assertshatDefendantsieprived
him of a propertynterestin afreeandappropriateeducationn violation of hisrightto procedural
dueprocess(Pl.’'s Opp.Br., ECFNo. 33at 25.) Thisclaim does noappeain hisamended
complaint.“In generalplaintiffs arenotpermittedto raisenewtheoriesof their casein opposition
to amotionfor summaryjudgment.”’Munozv. City of NewYork No. 04 CIV. 1105(JGK), 2008
WL 464236at*7 (S.D.N.Y.Feb.20, 2008)citationomitted).Becauseheamendedcomplaint
omittedaclaim for violation of proceduradueprocesspPoeis precludedrom raisingsuchaclaim
in oppositionto themotionto dismiss.SeeMaximGrp. LLC v. Life Partners Holdingslnc., 690F.
Supp. 2d 293, 3065.D.N.Y.2010)(“a partycannotamendits pleading througlts opposition
brief”). Moreover,asstatedabove, thgpartieshave“agreedthat questionselaing to whether
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TheDueProces<lauseof the Fourteenthmendmenstateghat“[n]o Stateshall. . .
depriveanypersonof life, liberty, or property, without dugrocesof law.” U.S. Const.amend.
XIV § 1.Doeallegeshatthe individualDefendantgCountOne)andthe Board (CountTwo)
violatedhis dueprocessightsunder the Fourteenth Amendméyt amongother thingsfailing to
follow bullying policiesandproceduresfailing to train staff, failing to maintainorderand
discipline,allowing studentdo assaulDoe,andfailing to ensureDoe’s safetyandprotecthim from
specificstudents.$eeFAC §188-117.)Doeallegeshat Defendantsactionsandinactionsviolated
“his rightsto dueprocessandto befreefrom sexualabuseasprovidedby the Fourteenth
Amendment of th€onstitutionandhisright to privacyandto befreefrom violations of bodily
integrity asprotectedoy the FourthFifth, Ninth and Fourteenth Amendmentsld.(11101-03.)

TheDueProces<lauseprotectsthe“right to befreefrom . . .unjustifiedintrusions on
personakecurity.”Maticanv. City of NewYork 524 F.3d 151, 158d Cir. 2008)(internal
guotationmarksandcitationsomitted); Springv. Allegany-Limeston€ent.Sch.Dist., No. 14-CV-
476S, 2013VL 57936004t *5 (W.D.N.Y. Sept.30, 2015)“A claimthata plaintiff wasdeprived
of aliberty interestin freedomfrom unjustified intrusions on personakcurityasaresultof a
defendant’dailure to protectinvokes the substantivatherthanprocedural component of tibrie
Proces<lause.”)."But nothingin the language of theue Proces<lausedtself requiresthe State
to protectthelife, liberty, andpropertyof its citizensagainstnvasionby privateactors.The Clause
is phrasedasalimitation on theState’spowerto act, notasa guarante®f certainminimal levelsof
safetyandsecurity.”"DeShaney. WinnebagdCty. Dep'tof SocServs, 489U.S.189, 195 (1989).
TheDueProceslausedoes not providan“affirmative right to governmentaid, evenwhere

suchaid maybenecessaryo securdife, liberty, or propertyinterestsof which the government

plaintiff wasprovidedwith anappropriate educational prograrewithin thejurisdiction of the
Statehearingofficer.” (ECFNo. 39at3; ECFNo. 41at2.)
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itself maynot deprive the individual DeShaney489U.S.at 196.Therearetwo exceptiongo this
generalprinciple thestateor its agentamayowe a constitutionabbligationto thevictim when(1)
thevictim wasin a“specialrelationship’with thestate,or (2) thestate"in someway hadassistedn
creatingor increasinghe dangetto thevictim.” Matican, 524 F.3cat 155.Doeallegesthatboth of
theseexceptionsapply.
a. SpecialRelationship

“IW]hen the Statetakesa personnto its custody and holds hitmereagainsthiswill, the
Constitutionimposes upoit a corresponding duty assumesome responsibilitior his safetyand
generalwell-being.”Matican, 524F.3d at 156 (quotingdeShaney489U.S.at199-200). Although
the SecondCircuit hasnotyet addressewhethercompulsory schodattendancereatesucha
“specialrelationship,” othefcourtsin this Circuit andothersaddressingasesf peeronpeer
bullying in schoolshaveheldthatthespecialrelationship doctrine does not appiythe public
schoolcontext,evenif schoolattendancé compulsory.”Spring,2015WL 5793600at *6
(citationsomitted);Reidexrel. RozB. v. FreeportPub. SchDist., 89F. Supp. 3d 450, 458
(E.D.N.Y. 2015)(“The Courtagreeswith othercourtsin this circuit andelsewheren holdingthat
RozB.’s statusasa student did not pterin the custody of th&tateat thetime of thealleged
sexualassaultforeclosinganyrelianceon the'specialrelationsip’ exceptionto DeShaney);
Gagnonexrel. MacFarlanev. E. HavenBd. of Educ, 29F. Supp. 3d 79, 83-8. Conn. 2014)
(noting “wide consensus among federal courts of appeals” that the speciahséligt exception
does not apply to schools and stating tiign‘'this district, our courtdikewise haveheldthatthe
‘specialrelationship’exceptiondoes not applyo schools.); Chambersv. N. RocklandCent.Sch.
Dist., 815F. Supp. 2d 753, 764 n.18.D.N.Y.2011)(citing caseshowingthat“[tlhe consensus
among the courts thatthe‘specialrelationship’ does not applg the schooketting”). These

courtsreasorthat“while schools impose certain rules and restrictions on studdr@g,do not limit
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an individuals freedom to act in the same manner as involuntary confinement by the statats
prison or mental institutionP.W. v. Fairport Cent. Sch. Dis@27 F. Supp. 2d 76, 82 (W.D.N.Y.
2013). lagreewith thesecourtsandfind thatthereis no specialrelationshipbetweerDoe andthe
Defendantasaresultof compulsory schodttendanceAnd becausé®oe hasnot pledany other
factsthatwould warranta findingof “custody” or a“specialrelationship”betweerDoeandthe
State,|l dismissthis theory ofliability.
b. StateCreated Danger

In orderto showthatthe“statecreateddanger’exceptionapplies,Doe “must showmore
thanthe State’'sgeneraknowledge of alangerhe must showhatthe Stateassistedn creatingor
increasinghedangerthat thevictim facedat the hands of third party.” Spring 2015WL 5793600,
at*6 (internalquotationmarksandcitationsomitted);seeMatican 524 F.3d at 157Passive
conduct,suchasthefailure to punish, does ndall within this exceptionjnsteadtheremust bean
affirmativeacton the part of a defendanSpring ,2015WL 5793600at*6 (citing Penav.
DePriscq 432 F.3d 98, 11(®d Cir. 2005)).“A failure to interferewhenmisconductakesplace,
andnomore,is notsufficientto amountto astatecreateddanger.”’Peng 432 F.3cat 110. When,
however “stateofficials communicatéo a private persothathe orshewill not be . . . punished[]
or otherwisdanterferedwith while engagingn misconducthatis likely to endanger théfe, liberty
or property ofothers thoseofficials canbeheldliable undersection1983 for injurycausedy the
misconduct’evenif “none of the defendangseallegedto havecommunicatedhe approval
explicitly.” Pena,432F.3dat 111.“[l] n the context of school bullying and harassment, courts have
held that schools have no duty under the due process clause to protect stodeasséults by
other students, even where the school knew or should have known of the danger presented.”

Scruggs v. Meriden Bd. of Edublo. 3:03€V-2224 (PCD), 2007 WL 2318851, at *12 (D. Conn.
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Aug. 10, 2007)internal quotation marks and citations omitted) (citing cases by4ng"36", 7",
8", and 18 Circuits).

Doeargueghathis complaint “plausiblgstablisheshatthe studenassailant&new of the
DefendantsViolent intentions towards” hirandDefendants*continuing non-responde previous
harassmerdndviolencetowards . . Doe,amount[ed}o asignalthatthey wouldtoleratethe
assailantsescalatingoehavior.”(Pl.’s Opp.Br., ECFNo. 33at 31.) But Doe does notllegethat
anyof theassailantsvho werenotdisciplinedwereawarethatDoe hadreportedtheir assaultso
schoolofficials. See Chamber815F. Supp. 2cat 767;seealso Spring 2015WL 57936004t *6
(alleged-failure to adequatelyisciplineandsupervise’is “insufficient to plausiblystatea
substantive duprocesslaim basedon astatecreateddanger.”)Moreover,in severainstancesthe
assailantsveredisciplined.For example Student Awassuspendeébr throwingDoeto the floor.
(FAC 1118-20.) Both Doeand Student Dweredisciplinedfor hitting eachotherin the springof
2012. (d. 1 30.)And in severalotherinstancesheretheassailantsverenot disciplinedDoehad
failed to reporttheincidentsor refusedio namethe perpetators.Doereportedthat Students Band
C punched hinattrack practice andallegesthat students BandC werenot disciplined, buDoe
does notllegethat Students BandC wereawarethatDoe hadreportedthe incidentgor any
previous incidentsp school officials. “Defendants’ mere failure to take steps to fully remedy the
situation does not amount to an affirmative creation of dan§eriiggs 2007 WL 2318851, at *12.
Doe makes no non-conclusory factual allegations that Defendants encouragezk\agi@inshim
or harbored “violent intentiongbwardhim. Thus,Doe’sallegationsareinsufficientto showstate
createddanger.

c. Egregious and Outrageous
Evenif Doe’sclaimswereto fall within one of theexceptionsPoe mustalsoshowthat

Defendants“behaviorwas‘so egregiousso outrageousthatit mayfairly besaidto shock the
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contemporarygonscience.”Matican 524 F.3cdat 155 uotingCty. of Sacramentwo. Lewis 523
U.S.833, 847 n. 8 (1998)Doeargueghat“Defendantscompletelyignoredreportsof assault . .
on thebasisthatsuchassaultsveresimply ‘boys beingboys’ and‘everydaybanter’andthatJohn
Doewassimply ‘embellishing’andbeing‘sensitive’” (Pl.’s Opp.Br., ECFNo. 33at 32.)
Doedoes nosufficiently allegethat Defendants’ behaviawasegregiousputrageous, or
conscienceshocking,andhisfactualallegationsdo not support his conclusostatementhat
“Defendantscompetely ignoredreportsof assault."Doe did notreporteveryincident,andwhenhe
did, Defendantglid, in fact, disciplinestudents, including StudentsafndD. Defendantslsotook
otheractionsto addresghe bullying, includingneetingto discusst, offering Doe counseling,
allowing Doeto leavea classearlyto avoidcertain studentsandproviding tutoringat the Boards
offices.See S.Cv. Monroe Woodburgent.Sch.Dist., No. 11-CV-1672CS,2012WL 2940020at
*8 (S.D.N.Y.July 18, 2012]“Defendantshereat leasttook somestepsto addresdM.R.’s situation,
including the usef arecesanonitorandcounseling M.R. on higssertivenesandcommunication
skills. Thatthesemeasurefailed to stop the bullyingnaygiveriseto astatg]law negligenceclaim
... but noto a substantive due process violation&hd althoughin somecasedoeallegeshathe
reportedbullying orassaultandDefendantglid nottakedisciplinaryaction this does notiseto
thelevel of egregious or outrageous cond@#eSmithv. Guilford Bd. of Educ, 226F. App’x 58,
62 (2d Cir. 2007)(summaryorder)(“Defendants failure to respondo theharassingandbullying to
which Jeremywassubjected . .while highly unfortunate, does naseto thelevel of ‘egregious
conduct . . sobrutalandoffensiveto humandignity asto shock theconscience.”); seealso
Scruggs 2007WL 2318851 at*13 (finding, onmotionfor summaryudgmentthatDefendants’
limited “responsdo therepeatedullying of Daniel—including assaults—and“failure to fully
remedythe bullyingsituationdoes not amourtb ‘brutal’ or ‘oppressivetreatment,’as

“Defendantdid disciplinesome of the bullyingerpetratorsandthey didtakestepsto try to ensure
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Daniel’'swell-being,including recommending hisansferto [another]programonce they
concludedhathis safetywasin danger.”).

Doe’sallegationssuggesthat, attimes,schoolemployeeslid nottakeseriouslyenough his
andhismother'scomplaints about bullyinggndat timesdownplayedeportsof harassmeniThese
allegationshowever, do notiseto thelevel of aviolation of dueprocessBecauséoe’s
allegationsareinsufficientto show aspecialrelationship, atatecreateddangeror egregiousnd
outrageous condt, Doefails to statea claim for violation of substantive duprocessandCounts
OneandTwo aredismissedThereforejt is unnecessario considemwhetherindividual defendants
hadqualifiedimmunity or whetherthe Boardwasliable underMonell. Camplell v. Brentwood
Union Free Sch.Dist., 904F. Supp. 2d 275, 28&.D.N.Y. 2012);Spring 2015WL 57936004t *4
(“absentanunderlying constitutional violation,Monell claim againstamunicipality cannotie”).

2. Equal Protection Clause(Counts Three and Four)

In CountsThreeandFour,Doeallegesthatthe individualDefendantandthe Board,
respectivelyyiolatedthe EquaProtectionClauseof the FourteentAmendmenby treatingDoe
differently from otherstudentsbasedon his gendeanddisability. (FAC 1118-46.)Specifically,
Doeallegeshat Defendantwiolatedthe EquaProtectionClauseby “failing to takeadequatesteps
to prevent odeter’harassmenty dismissingsuch conducas“horseplay’and“boys beingboys”
(id.1 124),andprovidingDoewith alowerlevel of protectioncomparedo other studentat THS
becausef hisdisabilityandgender. Ig.  125.)Doeallegeshatasaresultof Defendantsconduct,
Doesufferedinvasionsof bodily integrity, physicalinjury, indignity, “humiliation, severeemotional
distressandmentalanguish.” [d. 1135, 146.)

The EqualProtectionclauseof theFourteenthAmendmentrequiresthatthe government
treatall similarly situatedpeoplealike.” Harlen Associate. Inc. Vill. of Mineda, 273 F.3d 494,

499 (2d Cir. 2001). “To succeed on an equal protection claim in the harassment context, a student
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must show that he was afforded a lower level of protection as opposed to other students, and that
this lower level of protection was the result of his [protected statdptihg 2015 WL 5793600, at
*7 (internal quotation marks and citations omitted).

Theamendedomplaint does nahake factualallegationghat supportaninferencethat
DefendantsntentionallytreatedDoe differently becaus®f hislearningdisability or his gender.
Do€s complaintsimply statesjn a conclusorynannerthat“Doe receivedalower level of
protectionascomparedvith other studentat TorringtonHigh School because of his learning
disability andhis gender . . . (FAC { 126.)Doeallegesnofactssuggestinghatsimilarly situated
girls or nondisabledstudentsveretreateddifferentlythanDoe. SeeEskenazMcGibneyv.
ConnetquoCent.Sch.Dist., 84F. Supp. 3d 221, 23(E.D.N.Y. 2015)(dismissingclaim where
plaintiff “doesnotoffer any non-conclusorgassertionshatthe Defendantsliscriminatedagainst
him becausef hisdisability nor does he poirib anysimilarly-situatedstudens who weretreated
differently’) ; seeSmith 226F. App’x at 63 (summaryorder)(“affirm[ing] thedistrictcourt’s
dismissalof Plaintiffs’ equalprotectionclaim, becauseéheamendedomplaint nowhereallegesthat
Defendantsin condoning oacquiescingn the studentsmistreatmenbf Jeremyweremotivatedn
anyway by Jeremy’ssizeor ADHD”).

Doe’samendectomplaintallegesthatthe Defendant&iled to disciplinesufficiently
“studentswho wereactivelyandregularlycommittingphysicalassaultandwho hadcommitted
sexualassauliagainst . .Doe,forcing Doeto remainin proximity to violent perpetrators.
Conversely, students haviegmmittedsexualassaullagainstfemaleswereexpelledfrom school.”
(FAC q 127.)Doeallegesthattwo memberof the THS footballteamwerearrestedor rape of
femalevictimsin November 2011andbothwereexpelledfrom THS for oneyearfollowing their
arrests(ld. 1 24.) Againjn February2013,two memberf theTHS footballteam“werearrested

on chargeof felony sexualassailt of two 13+yearold females, andwereexpelledfrom THS for
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oneyear.(ld. 1 56.)But Doe does notllegeanyfactssuggestinghathewassimilarly situatedo
thefemalevictims, andtheallegationssuggesthathewasnot. Doe did notreportStudenB’s
sexualassaultagainsthim to the police untilApril 2013,andto THS andtheBoarduntil aweekor
two later. Furthertherearenoallegationsn theamendedtomplaint aboutvhenStudent Bvas
arrestecr what if any,disciplinehereceivedirom THS afterhisarrest Beginning in theendof
April, DoewasnotattendingTHS; instead hewasreceivingtutoringat the offices of the Board.By
thetime Student Bivasconvicted ofchargesrelatedto thesexualassut in Septembe014,Doe
wasno longerattendingTorrington publicsclools, having movetb anothertownin July 2013.
(Seeid. 1 83-4.)

Doe also asserts that the Defendants violated his equal protection rightglayirlis
“deliberate indifference” to the bullying other students were inflgcin him. Toestablish liability
under this theory,d plaintif must show that the defendasihdifference was such that the
defendant intended the discrimination to occ@dnt ex rel. Gant v. Wallingford Bd. of Edut95
F.3d 134, 141 (2d Cir. 1999]I]n cases of allegedtudent-on-student harassment, only deliberate
indifference to such harassment can be viewed as discrimination by sdimalsahemselves.id.
at 140 ¢iting Davis Next Friend LaShonda D. v. Monroe Cty. Bd. of E&&6 U.S. 629, 642
(1999). “[D]eliberate indifferencean be found when the defendantsponse to known
discrimination is clearly unreasonable in light of the known circumstanc&atit ex el. Gant
195 F.3d at 141cfting Davis Next Fried LaShonda D.526 U.S. at 648) (internal citations
omitted).The GantCourt borrowed thédeliberate indifferencestandard from the U.S. Supreme
Court’s decision ibavis, which examined Title IX and concluded that “a private damages action
[under Title IX] may lie against the school board in cases of student-on-studasgrhant. . . .
only where the funding recipient acts with deliberate indifference to known dwisasfsment its

programs or activities.Davis Next Friend LaShonda 326 U.S.at 633.
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Thus, to succeed on a 8§ 1983 equal protection claim of deliberate indifference to
student-on-student . . . harassment, the plaintiff must prove that: (1) he was harassed
by other students based on his disability or gender; (2) suckshaeat was

“actually known” to the Defendant; and (3) Defendant’s response to such harassme

was so “clearly unreasonable in light of the known circumstances” as togpve &

reasonable inference that the Defendant intended for the harassmentto occu
DiStiso v. Cook691 F.3d 226, 241 (2d Cir. 201@)ternal citations omitted)

The “deliberate indifference” standard does not require a particular discypdicton.
DavisNextFriend LaShondd., 526U.S.at 648 (notingthat“courts shouldrefrainfrom second-
guessinghedisciplinarydecisiongnadeby schooladministrators’anddisagreeinghat school
“administratoramust engaga particulardisciplinaryaction”). It is not a “mere reasonableness
standard,” and it is one that courts may apply as a matter of law. “In an apfg@ase, there is no
reason whycourts, on a motion to dismiss . . . could not identify a response as not ‘clearly
unreasonable’ as a matter of lawd’ at 649 seeKF exrel. CF v. Monroe Woodburgent.Sch.
Dist., No. 12CIV. 2200ER, 2013WL 177911 at*8 (S.D.N.Y.Jan.16, 2013)ff'd KF exrel. CF
v. Monroe Woodbury Cent. Sdbist., 531F. App’x 132, 134(2d Cir. 2013)(dismissingplaintiff's
Title IX claim becausehefailed to setforth factssufficientto showthatschoolactedwith
deliberatandifferencein respondingo theincidentsof sexualassault).

The allegations in the amended complaint are not sufficiestatean equal protection
claim for deliberate indifferenc@heallegationssuggesthat,whenDoereportedincidents of
bullying andharassmenischoolofficials generallyaddressethemby providing some suppofor
Doe or discipliningthe offendingstudentsAfter the incidenin October2011, the schoadusgnded
StudentA. (FAC 1119-20.)In thespringof 2012, the school punish&be and Student Dfor
hitting eachotherby giving thembothISS. (Id. § 31.)In Septembef012,DeZurik contactedoe’s
motherto inform herthat shewasawareof harassmeragairst Doe butwould nottakedirectaction
becaus®oedid not provide th@erpetratorshames(ld. { 46.)In Januaryof 2013, schoobfficials

metto discuss the bullyingyfferedto provideDoe counselinganddevelopeda safetyplanthat

20



allowedhim to leaveresourcestudyhall early. (Id. 1 54.)An incident of pushindpetweerDoeand
Student Fesultedn nodisciplinebecauseheteachemwho withessedt determinedhatit was
mutual,asbothboyshadhit eachother.( 59.) Finally, in April of 2013 afterlearningthatDoehad
beensexuallyassaultedy Student B duringhe summerof 2012, the superintendeniferedthat
Doe couldreceivetutoringat theoffices of theBoard.Thus, theamended complaint fails to allege
sufficiently that Defendants’ respses to the harassment and bullyiege“clearly unreasonable
in light of the known circumstances.”

Because the amended complainisfgo allege sufficientlyhat the Defendants were
deliberately indifferent, and also because, as discussed below, the amendaihtdaiplto allege
sufficiently that Doe was bullied by other students because of his disabijgnderDoefails to
stateclaims for violations of the EquaProtectionClause andl grantDefendantsimotionto dismiss
CountsThreeandFour.

3. Section504 andTitle 1l of the ADA (Counts Five and Six)

Plaintiffs asserdisability discriminationclaims againsttheBoardunderTitle Il of theADA
andSection504 of theRehabilitationAct, which “protectdisabledpersongrom discrimination,
both intentionabndunintentionaljn the provision of publiservices.’K.M. exrel. D.G.v. Hyde
Park Cent.Sch.Dist., 381F. Supp. 2d 343, 35(5.D.N.Y.2005) €iting Weixelv. Bd. of Educ. of
City of NewYork 287 F.3d 138, 14@d Cir. 2002)).Title Il of the ADA appliesto publicentities
andprovidesthat“no qualifiedindividual with adisability shall, by reasonof suchdisability, be
excludedfrom participationin or bedeniedthebenefitsof theservicesprogramsopr activitiesof a
public entity, or besubjectedo discriminationby anysuchentity.” 42U.S.C.8 12132 Similarly,
Section504 provideshat“[n]o otherwisequalifiedindividualwith adisabilityin the United States
.. shall,solelyby reasonof heror hisdisability, be excludedirom the participationin, bedeniedthe

benefitsof, or be subjetedto discriminationunderanyprogramor activity receivingFederal
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financialassistance. . .” 29 U.S.C. § 794(aflaimsunderTitle Il of theADA andSection504
“areanalyzeddentically.” Prestonv. Hilton Cent.Sch.Dist., 876F. Supp. 2d 235, 240N.D.N.Y.
2012) ¢iting HenriettaD. v. Bloomberg 331F.3d 261, 2722d Cir. 2003)).

To establisha primafacie caseof discriminationunder theADA or Section504, aplaintiff
must show/(1) that[he] is aqualifiedindividual with adisability; (2) thatthedefendantsre
subjectto [the pertinenstatute];and(3) that[he] wasdeniedthe opportunityto participaten or
benefitfrom defendantsservicesprogramspr activities,or wasotherwisediscriminatedagainsty
defendantshy reasorof [his] disability.” Preston 876F. Supp. 2dat 241@QuotingHarris v. Mills,
572 F.3d 66, 742d Cir. 2009)).“A plaintiff mayrecovermoneydamagesinder theADA or
Section504 by showing astatutoryviolation resultedirom ‘deliberatandifference to therights
securedhedisabledby thosestatutes.’K.M. exrel. D.G., 381F. Supp. 2cat 358 (iting Garciav.
S.U.N.YHealthScis.Ctr. of Brooklyn 280 F.3d 98, 11&d Cir. 2001));see Bartlett v. N.Y. State
Bd. of Law Examinerg,56 F.3d 321, 331 (2d Cir.1998) (intentional discrimination under the
Rehabilitation Act may be inferred from “at least deliberate indifference tstiitveg likelihood
that a violation of federally protected rights will” occurcated on other grounds27 U.S. 1031
(1999).

TheBoarddoes not disputihatDoeis aqualifiedindividual with adisability or thatthe
Boardis subjectto theADA andSection504.Instead,theBoardargueghatthe anendedcomplaint
does not “support elaim of intentional dscrimination,animus oeliberatendifferenceto
plaintiff's statusasa disabled person(ECFNo. 15at22.) lagree.

First,theamendedtomplaintis devoid of non-conclusorgllegationghatthe bullying of
Doewasbasedon hisdisability. EskenazMcGibney 84F. Supp. 3cat 232 (“Simply because
disabledpersonwasbullied does not, withoumore,compelthe conclusiothatthe bullyingwas

‘basedon[JEM’s] disability.””). Doeallegesthatwhile hewasin resource studiall onApril 1,
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2013, hdriedto shieldhimselffrom theview of the hallway*“in orderto avoidtheridicule of other
studentdor requiringservicedor hisspecialneeds.”(FAC { 62.)Doealsoallegeshat Defendants
knewthathe“sufferedfrom a SpecificLearningDisability which limited his ability to defend
himselfagainsthis peers’abusive conduct’ld. § 91)andmadehim “especiallyvulnerableto
harassmentyullying andassault.”(Id. § 95.)Finally, Doe allegesthat Defendantselied on Doe “to
advocateon hisown behalf whentheyknewhewasunableto dosoasaresultof hisdisability.” (1d.
19153, 166.Doedoes nosufficiently allege,however thatanyoneactuallyharassedyullied, or
assaultedhim because ohis disability or perceivedisability, ratherthansome other reasosiich
aspersonal animus.

[E]venif studentsvith disabilitiesaremorelikely to bebullied thanstudents without

disabilities,bothbasedontheir disabilitiesandbasedon otherfactors,aplaintiff

neverthelesdoesnotstateaclaim under theADA andSection504absensome

factualallegationlinking thedisability andthe bullying.To hold otherwise would
convert theADA andRehabilitationAct into generalizeanti-bullying statutes.

EskenazMcGibney 84F. Supp. 3cat 233.

Evenif Doehadadequatelyllegedthatthe bullyingwasbasedon hisdisability, hisADA
andSection504claimswould still fail, becausédne does naufficiently allegethatthe Boardacted
with deliberatandifference As discussedbove, thallegationssuggesthat whenDoereported
incidents, schoabfficials generallyaddressedhemby providing some suppofbr Doeor
discipliningthe offending students. Unlike othsase in which courtshavedeniedmotionsto
dismissADA andSection504claims, here, therewasnot a“‘completefailure to addressullying.”
J.R.v.NewYorkCity Dep't of Educ, No. 14CIV. 0392ILG RML, 2015WL 5007918at *5
(E.D.N.Y.Aug. 20, 2015)in respons&o complaintsaboutharassmenprincipal did not intervene
andtold student’'sparents'that the bullyingwaslikely to continuegiventheviolent nature othe
student bodyJ; seealsoPreston 876F. Supp. 2dat 242 (denyingmotionto dismisswhereparents

of bullied student'notified multiple District employee®f the sgoingharassmendf A.P. by his
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peersthrough telephone conversationsna# correspondencandsit-downmeetingsand. . .
those individuals nonethelefsled to act,acquiescedh theharassmendf A.P. andimposed no
disciplineon A.P.’sharassery).*

Becausdoe does nosufficiently allegethat: (1) hewasbullied becausef hisdisability, or
(2) theBoardactedwith deliberatandifference,CountsFive andSix aredismissed.

4. Title IX (Count Seven)

DoeallegeshattheBoardsubjectechim to severeandpervasive'genderbasecharassment
by hisHarasserbasedupon thebeliefthatharassmerdamongsboyscanbedismissedas
‘horseplay.” (FAC 111170, 174.SuchharassmerindabuseDoealleges deprived him of the
educationabenefitsor oppotunitiesof THS, andtheBoardwasdeliberatelyindifferent. (d. 1174-
75.)

Title IX providesthat“no person . . shall,on thebasisof sex,beexcludedrom

participationin, be denied thbenefitsof, or be subjectedo discriminationunderanyeducdion

* In asingleparagraptof hisamendedomplaint,Doealleges that, by “removing thePlaintiff from
thetrackteam,the[track coach]retaliatedagains{Doe] for assertinghisright to befreefrom
harassmentiscriminationandphysicalassaulbasedon hisdisabilityandgender.”(FAC 1 72-
73.) It doesnotappeathatDoeintendsto stateaclaim for retaliationbecausehereis noseparate
retaliationcountandno mentionof therelevantstatutesSee42 U.S.C. § 1220a). In orderto plead
aretaliationclaim under theADA andSection504, aplaintiff mustallegethat “(i) [he] was
engagedn protectedactivity; (ii) theallegedretaliatorknewthatplaintiff wasinvolvedin protected
activity; (iii) anadversedecisionor course oactionwastakenagainstplaintiff; and(iv) acausal
connectiorexistsbetweenhe protectedactivity and theadverseaction.” Spring 2015WL
5793600at *12 (citing Weixe] 287 F.3dat 148—-49). “Advocacy obehalfof adisabledstudenis
‘protectedactivity’ for purposes oSection504 and théDA.” J.R, 2015WL 5007918at*5. The
relevantfactualallegationis thatthetrack coach“informed the Plaintiff that he could not continue
to participateon thetrackteambecausef hisgrades.”(FAC § 72.)But thetrackcoachis not a
defendantandthereis no allegationthatany of theDefendantsvereinvolvedin thedecisionto
excludeDoefrom thetrackteam.Further,Doedoesnotallegethatheor his motheicomplainedo
thetrackcoachor theBoardthatthe bullyingandharassmentverebecausef hisdisability. Thus,
Doehas“not adequatelyalleged'protectedactivity’ under theADA andSection504.” Eskenazi
McGibney 84 F. Supp.3d at 234 (dismissingretaliationclaimsbecausealthoughplaintiffs
“complainedabout bullying ofJEM, they did nottomplainthatthe bullyingwasonacount of
JEM’s disability”).
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program oractivity receivingFederafinancialassistance. . .” 20 U.S.C. 1681(aln orderto state
aclaimfor genderbasedpeeronpeerharassmentinderTitle IX, aplaintiff “mustallegethat: (1)
hewasharassedn thebasisof gender|2) thatthe harassmenwvassoseverepervasiveand
objectivelyoffensivethatit alteredhis education(3) the schootlistricthadactualnotice ofthe
gendefbasecharassmentand(4) the schooWasdeliberatelyindifferentto it.” Preston 876F.
Supp. 2d at 24&itationsomitted).

Doedoes nosufficiently allegethathewasbullied, harassedandassaultedecaus®f his
genderDoeallegesthathis classmatesalledhim “faggot” anda“fat ass”(FAC { 36),andhis
football teammatesndcoachegalledhim a “pussy,” “bitch,”and“baby.” (Id. § 25.)Theterms*“fat
ass’and“baby,” arenotassociateavith genderand other courtm this Circuit have foundhatthe
terms“pussy,” “faggot,”and“bitch” arealsoinsufficientto suggesthata studentvasharasse@n
thebasisof genderSeePreston 876F. Supp. 2dat 243(“thefactthat A.P.’sharasseraskedhim
embarassingsexualquestionandusedtermswith sexualconnotationssuchassuchas‘gay,’
‘homo,’ ‘faggot’ and‘bitch,’ is insufficientto suggesthatA.P.washarasse@n thebasisof his
gender. . . ."); Estateof D.B. by Briggsv. Thousand Island€ent.Sch.Dist., No.
715CV0484GTSATB, 2018VL 945350at*8 (N.D.N.Y. Mar. 14, 2016)“the slur ‘pussy’is more
likely to mean‘coward’ thananything genderelated.); HB v. Monroe WoodburgZent.Sch.Dist.,
No. 11-CV-5881CS,2012WL 4477552at*17 (S.D.N.Y.Sept.27, 2012) (findinghat student—
who wascallednamessuchas“whore” and“bitch,” aswell as“fucking rat,” “dirty spic,”and
“gorilla,” and“was physicallyassaultedn a non-gendespecificway” did not plausiblypleadthat
shewasharassethecawseof hergender).

ThesexualassaulDoe sufferedis severeandobjectivelyoffensivesexualharassmenSee
Kelly v. YaleUniv., No. CIV.A. 3:01-CV-1591, 2003NL 1563424at*3 (D. Conn.Mar. 26, 2003)

(“thereis no questiorthatarape. . .constitutesevereandobjectivelyoffensivesexualharassment
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under the standaktforth in Davis’); T.P.exrel. Pattersorv. EImsfordUnion Free Sch.Dist.,
No. 11CV 5133VB, 2012WL 860367 at*8 (S.D.N.Y.Feb.27, 2012)"As to liability against the
SchoolDistrict, asingleincident ofsexualassaulimaysufficeto creatdiability underDavis. . . 7).
But thesexualassaulbccurral outsideof school grounds durintihe summeyandtheBoard’s
liability is limited “to circumstanceshereintherecipientexercisesubstantial control over both
theharasseandthecontextin which the knownharassmenoccurs,’i.e., misconducthatoccurs
during school bursandon school ground®avis NextFriend LaShondd., 526U.S.at 645-46.
Moreover, no onéisclosedhesexualassaulto THS or theBoarduntil April 17, 2013(FAC |
77.)Onthesamedayit wasdisclosedo theBoard KloczkoofferedDoetutoring at theBoard
offices—awayfrom the studentgrho hadbeenbullying andassaultinghim—which he began on
April 23. (d. T 81.)Suchactionis not“clearly unreasonablé

Becauseheallegationan theamendedomplaint do nosufficiently allegethatDoewas
harassedr assaultedn thebasisof genderor that—evenif hewas—the Boardwasdeliberately
indifferent(seeSupraPartlll.A.2.), CountSevenis dismissed.

B. StateLaw Claims

The Courtdeclinesto exercisesupplementgurisdiction overDoe’s statelaw claims.See
United Mine Workersof Am.v. Gibbs 383U.S.715, 726 (1966([I]f thefederalclaimsare
dismissedeforetrial . . . thestateclaimsshould bedismissedaswell.”); 28 U.S.C. § 1367(c)(3).
CountsEight, Nine, Ten,Eleven,Twelve, Thirteen,andFourteerarethereforedismissedvithout
prejudiceto refiling themin statecourt.
IV.  CONCLUSION

The Court GRANTS Defendantsimotionsto dismiss.CountsOnethroughSevenare

dismissedvith prejudice,andthestateclaims,Countskight through Fourteergredismissed
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without prejudiceo refiling themin statecourt. The Clerkis directedto enterjudgmentdismissing
this case.

IT ISSOORDERED.

/sl
MichaelP.SheaU.S.D.J.

Dated: Hartford, Connecticut
March 30, 2016
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