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UNITED STATES DISTRICT COURT
DISTRICT OF CONNECTICUT

IRA ALSTON, :
Plaintiff, : Case N03:15¢v-669 CSH)

V.

CORRECTIONAL OFFICERDANIELS,

CORRECTIONAL OFFICER

RUTKOWSKI, CORRECTIONAL

OFFICER HERNANDEZ,

CORRECTIONA. OFFICER JOHN

DOE #1, CORRECTIONAL OFFICER

JOHN DOE #2, LIEUENANT DAIRE,

LIEUTENANT ANYNA, CAPTAIN :

JASON CAHILL, : NOVEMBER 17 2015
Defendang. :

ORDER

HAIGHT , Senior District Judge

l. INTRODUCTION

Paintiff, Ira Alston currently incarcerated at thWorthern Correctional Institution
(“NCI”) in Somers Connecticut, has filed pro se complaintunder42 U.S.C. 81983 against
eight prison officials. The complaint waselectronically filed from the prisponMay 4, 2015
and is based oanincident which occurrech the prison inApril of 2012. On June 2, 2015, the
Court ordered the plaintiff to show cause why this case should not be dismissed-lartede

becausehe limitations period for filing anciion under § 1983s three years, and plaintiff's

! Defendants include five correctional officeiBaniels, Rutkowski, Hernandez, and

John Does #1 and #2), two lieutenants (Daire and Anyna), and one captain (Cahill). Each
defendant was employed at NCI on the date of the alleged incident.
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complaint had been filed more than three years following the April 2012 inéident.

In responseAlston explainedthat hehad not completd exhausting his administrative
remedies until July 17, 201Zee Doc. 6 (Plaintiff's Response, dated 6/7/2P1&ttesting that
plaintiff exhausted his “state administrative remedies within the ConnecticuCs[D€partment
of Correction] System,” commencing on April 24, 2012, and ending on July 17, 2012).
Prison Litigation Reform Act (“PLRA")42 U.S.C. § 1997e(a), provides that “[n]o action shall
be brought with respect to prison conditions under section 1983 of this title, or any albeal Fe
law, by a prisoner confined in any jail, prison; other correctional facility until such
administrative remedies ase available are exhauste@e Giano v. Goord, 380 F.3d 670, 675
(2d Cir. 2004). In recognition of this exhaustion requirement, the Second Chesiteld that
the applicable statutef limitationsin 8 1983 prisoner suits must be “tolled while a prisoner
completeshe mandatory exhaustion procés&onzalez v. Hasty, 651 F.3d 318, 3234 (2d Cir.
2011). “[T]he date on which [the plaintiff] first raised his administrativéentdademacates the
commencement of the period of time during which he was actively exhausting those"dld
at 324. See also Dorlette v. Butkiewicus, No. 11CV-1461 TLM), 2013 WL 4760943, at *7
(D.Conn. Sept. 4, 2013)Accordingly, acceptingAlston’s factual assertiaregarding the dates

during which he exhausted Fagministrative remedies, his complaint, at least with respect to his

2 In Connecticut, a plaintiff must bring his § 1983 claim within three years of theniat
claim accrues.Dorlette v. Butkiewicus, No. 1:CV-1461 (TLM), 2013 WL 4760943, at *7 (D.
Conn. Sept. 4, 2013) (citingvalker v. Jastremski, 430 F.3d 560, 562 (2d Cir. 2005) and
Lounsbury v. Jeffries, 25 F.3d 131, 134 (2d Cir.1994) (holding that thyear limitations period
set out in Conn. Gen. Stat. 8-&Z7 governs the statute of limitations period for § 1983 claims
in Connecticut)).



federal claims regarding prison conditiongstimely filed.?

In his complaint,Alston assertghe following claims against all defendants) a8 1983
action for violation of his rights under th&ighth and Fourteenth Amendments to the
Constitution €.g., inter alia, cruel and unusual punishment and deprivation of lipdrecause
he was allegedlysubjected td'disbursements df] chemical ageritinto his cell and‘place[d]
on in-cell restraint statti3; and (2)intentional infliction of emotional distress in violation of
Connecticut state laveee Doc. 1, 11 5469, 62. As to defendanfsnya, Rutkavski, Hernandez,
John Does #1 and #and Cahill, Alston also brings a federal claim for‘an atypical and
significant hardship in relation to the ordinary incidents of prisof (ieeck of due process with
respecto in-cell restraint status)ld., 60. Lastly, as to all defendants except Daniels, plaintiff
brings aConnecticutort claim for“assault and battefy Id., 160-61. Plaintiff requests a jury
trial and prays for compensatory damages, nominal damages, punitive damagesraegsatt
fees Id., 1 63.

Under 28 U.S.C.8 1915A,the court must reviewa prisoneis civil complairt and
dismiss any portion thd{1) is frivolous malicious,or fails to state a claimpon which relief
may be grantedyr (2) seeks monetary relief from a deflamt who is immune from such relief
See 28 U.S.C. 8 1915A(b)(1)(2). Although detailed allegations are not required, the complaint
“must contain sufficient factuanatter, accepted as true, to ‘state a clthat is plausible on its
face.” Ashcroft v. Igbal, 556 U.S662, 678 (2009) (quotinBell Atlantic Corp. v. Twombly, 550

U.S 544, 570 (2007%) Theallegedfactsmust be sufficient tafford the defendants fair notice of

% Plaintiff signed his complaint on April 13, 2015 and it was electronically filed on May

4, 2015. Under the prisonerfieng program, prisonofficials datestamp and email the
complaint to court on the samaydthe prisoner gives them tleemplaint for filing. But for the
tolling period of almost 3 months (from April 24 to July 17 of 20p2jntiff's complaint, filed
on May 4, 2015, would have been filed approximately one month too late.
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the claimsand the grounds upon which the claims are ba$admbly, 550 US. at 55556. The
complaint must provide “more than the unadorned,-défendanunlawfully-harmedme
accusation.” Igbal, 556 U.S. at 678. “A pleading that offers ‘labels and conclusiors’ ‘a
formulaic recitation of the elements afcause of actiowill not do.” Id. (quoting Twombly,
550 U.S. at 555).

“A document filedpro se is to be liberally construed andpeo se complaint, however
inartfully pleaded, must be held to less stringent standards than fpleaalings drafted by
lawyers.” Boykin v. KeyCorp., 521 F.3d 202, 214 (2d Cir. 2008) (quotiBgckson v. Pardus,
551 U.S. 89, 94 (2007))See also Sealed Plaintiff v. Sealed Defendant, 537 F.3d 185, 191 (2d
Cir. 2008) (vhere theplaintiff proceedspro se, a court is“obliged to construe his pleadings
liberally”) (quotingMcEachin v. McGuinnis, 357 F.3d 197, 200 (2d Ci2004)). In reviewing a
pro se complaint, the court must assume the truth of the allegations, and interpret thaftylibe
to “raisethe strongest arguments [they] suggest\ibas v. Dixon, 480 F.3d 636, 639 (2d Cir.
2007). See also McPherson v. Coombe, 174 F.3d 276, 280 (2d Cit999) 6éame. Despite
being subject to liberal interpretationpeo se plaintiff's complant still must “state a claim to
relief that is plausible on its faceMancuso v. Hynes, 379 F. App'x 60, 61 (2d CiR010)

(quotinglgbal, 556 U.S. at 678).

II. EACTUAL ALLEGATIONS

On April 5, 2012, the plaintiff shared a cell with inmate Tye Thomas, avhthat date
“signed up for recreation while the plaintiff declined.” Doc. 1, f1L42-At approximately 2:30
p.m., defendantCorrectional Gficer Daniels was toumng the housing unit and noticed that
Alston’s and Thomas’sell door window was coveredvith a towel, obstructing the view into

the cell Id., T15. In accordance with prison rul@®gefendant Daniels asked intearhomas to
4



uncover the window, buthomasrefused and told Daniels that the window was covered because
he“wanted his recreatidrtime. Id., 11 16-17. Thomasthen requested teee a shift lieutenant

to “addresshe issugegardinghis recreatioi Id., § 18. Daniels told Thomas that if stad to

call a shift lieutenant;hewas most definitely not going to get mecreatiofithat day. Id., § 19.

Inmate Thomas andOfficer Daniels then begana verbal disagreementusing
“derogatory’ “insult[ing]” language. Id., I 20. Daniels askedilston to uncover the window.
Id., 1 22. He declined; and in respond@aniels threatenetb place himon “in-cell restraint
status$ if he did notcomply. Id., J 22. Both AlstonandThomas told Daniels tha&lston was
not involvedin covering the windowld., {1 23-24.

Danielsthenattempted tsummona prisonshift supervisorld., {26. LieutenantsDaire
and Anynareportedto the unitin response to the summoind., 127. Daniels told them that the
cell window was covered and that badkston and Thomas wer@nresponsive’to the requests
to uncover the windowld., 128. Alstonand Thoma repeated thalston was not involvedn
covering the cell door window Id., 29 At this time Correctional @icers Hernandez,
Rutkowski and John Does #1 and&#®ved and were present at the cédl., 131.

When Thomas continued to refuse to uncover the window, Daire ordered Hernandez to
retrieve a camera to record theell extractiofi of the prisoners.ld., 1 32. LieutenantsDaire
and Anynathendeployed several bursts of a chemical agent into the cell, cafisitog to gag,
cough, sneezend vomit.Id., 1935-36. In response to the gas, Thomas finadynoved the
covering from thecell window. Id., 3. Plaintiff Alston was handcuffedshackled with a
connecting tether chain and escorted to the medical unit where his eyes, whactilegedly
burningfrom the chemical agenwere rinsed.ld., 1137, 39-40 Alstonwas themlaced orf'in-

cell restraint statuisfor twenty-four hours.ld., §41. During this time Alston’s restraints were



allegedly bound in such a mannghat he had taemain bent at the waistd., I 42. His
restraintsalso allegely caused cuts, swellingnd bruising orhis wrists and anklesld., 1 43.
Plaintiff allegedlycontinued to suffer from the effects of the chemical agent in that he was not
permitted toshower while on ireell restraint statusld., 145.

On April 5, 2012, Lieutenant Daire and Officer Daniels issued a misconduct report
regarding Alston, charging him with interfering wiphisonsafety and securityld., 148. On
May 9, 2012, at &earingon Alston’s alleged misconduct, a disciplinary report hearing officer

dismissed theharge 1d., 149.

1. ANALYSIS

A. Federal Claims

1. Excessive Force

The Court willfirst analyze the plaintiff's federal claims to determine whether they may
go forward. If anyfederal claimsurvives the Courtpossesse$federal questicghsubject matter
jurisdiction 28 U.S.C. 8§ 1331and will examine whethethe supplemental state claimsay
proceed"

As to defendanCorrectional Gficers Daniels, Rutkowski, ernandezandJohn Does #1
and #2,LieutenantsDaire and Anynaand Captain Cahill,plaintiff contends thabn April 5,
2012, theedefendants violated his Eighind Fourteent®mendment rightainder the United

States Constitutiomhen they sprayed hielt with achemical agent and placédn on incell

*  Plaintiff basessulject matterjurisdiction over this action on “federal question”

jurisdiction, 28 U.S.C. 81331, which provides that “[tlhe district courts shall have original
jurisdiction of all civil actions arising under the Constitution, laws, or treatiegheofUnited
States.” In any event, plaintiff presents no factslemonstratéhe existence of the alternative
basis for jurisdictionidiversity of citizenship” pursuant to 28 U.S.C. § 1332(a).
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restraint status with tight wrist shackles and leg irons.

The Eighth Amendment prohibits the infliction of “cruel and unusual punishment”
including the “unnecessary and wanton infliction of pafse& Rhodes v. Chapman, 452 U.S.
337, 34546 (198). It is well-settled that the Eighth Amendment is the “primary source of
substantive protectioto convicted prisoners. . ., where the deliberate use of force is challenged
as excessive and unjustifiedWhitley v. Albers, 475 U.S. 312, 327 (1986) (emphasis added).

On the other hand, the Due Process Clause of the Fourteenth Amendment protects
pretrial detainees, entitling them to be free from excessive forcenited Sates v. Walsh, 194
F.3d 37, 47 (2d Cir. 999). Because plaintiff's excessive force claim areffler he was
convicted, it must be analyzed under the Eighth Amendmisanty v. Cnty. of Orange, 379 F.
Supp. 2d 533, 539 (S.D.N.Y. 2005¥ee also Berry v. Muskogee, 900 F.2d 1489, 1493 ({ir.
1990) (“The critical juncture is conviction, . . at which point the state acquires the power to
punish and the Eighth Amendment is implicatedB@! v. Wolfish, 441 U.S. 520, 535 n. 16
(1979) (Eighth Amendment scrutiny is appropriate once the “Skete complied with the
constitutional guarantees traditionally associated with criminal prosastiand “has secured a
formal adjudication of guilt”). Accordingly, plaintiffs excessive forcé&im under the
Fourteenth Amendment will be dismisse&e Graham v. Connor, 490 U.S. 386, 395 hO
(1989) (“Any protection that ‘substantive due proceafords convicted prisoners against
excessive force is. . at best redundant of that provided by the Eighth Amendmegdedity,

379 F.Supp.2d at 539 (becauptintiff pled guilty seven months prior to the alleged excessive
force incident,” Eighth Amendment was implicated and Fourth and Fourteenth Am@ndme
claims were dismissed)

In the Second Circuit, a prison guardise of a chemical agent dadextremey tight



shackleson an inmate mayunder certain circumstancespnstituteunnecessary and wanton
infliction of pain in violation of the Eighth Amendmertee, e.g., Tracy v. Freshwater, 623 F.3d
90, 98 (2d Cir. 2010) (concluding that feasonable juramould find that the use of pepper spray
deployed mere inches away from the face of a defendant already in handduff§esimg no
further active resistance constituted an unreasonable use df f@esidson v. Flynn, 32 F.3d
27, 30 (2d Cir. 1994)nplding material questions of fact remained with respect to excessive use
of force where plaintiff was shackled so tightly as to cause severe ghpeananent injury).
“Although not ‘every malevolent touch by a prison guard gives rise to a federal chus
action,” the Eighth Amendment is offended by conduct that is ‘repugnant to the consafience
mankind.” Crawford v. Cuomo, 796 F.3d 252, 256 (2d Cir. 201%yuoting Hudson v.
McMillian, 503 U.S. 19-10 (1992). *“Actions are repugnant to the conscientenankind if
they are ‘incompatible with evolving standards of decency’ or involve ‘the unmegessl
wanton infliction of pain.” Crawford, 796 F.3d at 256quotingHudson, 503 U.S. at 40). See
also Williams v. Curtin, 631 F.3d 380, 383 (6th Ci2011) (“Although prison discipline may
require that inmates endure relatively greater physical contact, théhEAghendment is
nonetheless violated if the offending conduct reflects an unnecessary and waitbanirdgf
pain.”) (citation and internal quation marks omitted).

As to prison guards, it is generally accepted that “[u]njustified strikiegtithg, or

®> In Williams, the Sixth Circuit heldhata pro se petitioner’s allegtions were sufficient

to state a § 1983 claim for violation of the Eighth Amendment where the “[p]etitidagelal]
that, when instructed to ‘pack up,’” he inquired, ‘What for, saPWwhich point an ‘assault team’
entered the cell and used a chemaggnt on him.” 631 F.3d at 384. The Sixth Circuit explained
that “[tlhese facts, if true, may permit a finding that the use and/or amountroé foas
unnecessary, which may suggest thihe prison guards’] actions were not taken in good faith
and were perhaps motivated by thdioiaus purpose of causing harimld.



infliction of bodily harm without cause will give rise to liability for violatioftbe civil rights
laws.” 60 Am. Jur. 2d Penal and Correctional Institutions 8 173 (2d ed. updated August 2015)
(citing King v. Blankenship, 636 F.2d 70, 72 (4th Cir. 1980))[T]he core judicial inquiry is . .
whether force was applied in a gefaith effort to maintain or restore discipline, or maliciously
and sadistically to cause harntudson, 503 U.Sat7.

In the case at bar, plaintiff has alleged that although he informed Lieutenama &md
Daire that he had no involvement in covering the cell window, they “repgasbethised burs|ts]
of chemicalagent into the cell. Doc. 1, T 35. In addition, plaintifflaims that he was
unnecessarily “placed in handcuffs through the cell door trap enclosure” antplheed in leg
irons with a tether chain between the leg irons and handcufis.¥39. Tre handuffs and leg
irons wereallegedly bound in such a way that plainbifid to“*ben[d] over at the waist;and the
restraints were allegedly so tight that they causeds| svjellingg, [and] bruises to his wrists
and ankles. Id., 1142, 43. Plainiff alleges that he was forced to remairthese restraints and
given no opportunity to shower so thhts skin contined to burn from the chemicals
“throughout the afternoon, evening, and nighd.; 1944-45. Under these circumstancetsthe
screermg stage mandated BL915A,the complaint will proceedn the 8 1983claim pursuant
to the Eighth AmendmentPlaintiff has allegedactssufficientto support the contentidhat the
prison guards actetivith a culpable state of mind” and the conducegéid was “objectively
harmful’ or “sufficiently seriou$ so that it may have reachedonstitutional dimensions.”

Crawford, 796 F.3d at 25€citation and internal quotation marks omittéd).

® In particular, plaintiff alleges that “[ahll times during the abowéflescribed incident

all defendants knew plaintiff was not involved” in covering the cell window, Doc. 1, fed7; y
they sprayed him with chemicals and shackled him in excessively tightuindnd leg irons
for 24 hours,id., 11 3536, 43-44.



2. Atypical and Significant Hardship

Paintiff also argues thahis placement on“in-cell restraint stattis without cause
subjected him to atatypical and significant hardshipconstitutinga due process violationn
Sandin v. Conner, 515 U.S. 472 (1995), théJnited Sates Supreme Court expligi held that
“disciplinary confinement does not deprive an inmate of a liberty interesgsuthle confinement
imposes an ‘atypical and significant hardship on the inmate in relation to tinargrdicidents
of prison life.” Miller v. Selsky, 111 F.3d 78 (2d Cir.1997) (quotingSandin, 515 U.S. at 486).

In Sandin, the prisonerbrought a8 1983 action against several prison officials alleging that they
had violated his constitutional right to procedural due process by sentencing hsuiptirdiry
segregation without permitting him to call certain witnesseésl5 U.S. at476. Given the
prisoners indeterminate sentence of 30 years to life, his confinement in disciplegmggation

for 30 days “did not exceed similar, but totally discretionary confinementhereituration or
degree of restriction.ld. at 486. The Supreme Court concluded #uath confinement did not
constitute arfatypical and significant hardship on the inmate in relation to theany incidents

of prison lif¢ inasmuch as[t]he regime to which [the prisoner] was subjected . . . was within
the range of confinement to be normally expected for one serving an indeterminaté &J¥m
years to life.”1d., at 484, 486-87.

InterpretingSandin, the Second Circuit has held thda]‘ prisoner's liberty interest is

" In Sandin, the Supreme Court noted that in some cases, a restraint might be so extreme
as to implicate rights arisindirectly from the Due Process Clause itsBlf5 U.S. at 4834.
Moreover, states may create liberty interests protected by the Due Prdaess @here the
freedom from restraint imposed an “atypical and significant hardship on tla¢eimmrelation to
the ordinary incidents of prison lifefd. at 484.

10



implicated by prison discipline, such as SH&pecial Housing Unittonfinement, only if the
discipline imposes [an] atypical and significant hardship on the inmate in relation to the
ordinary incicents of prison life.””Palmer v. Richards, 364 F.3d 60, 64 (2d Cir. 2004quoting
Sandin, 515 U.S.at 484) see also Frazier v. Coughlin, 81 F.3d 313, 317 (2d Cir.1996)e(
curiam). Moreover, the Second Circuité¢ad[s]Sandin to require that [the aot] look to actual
punishment in making this determinationPalmer, 364 F.3d at 64 (citin§cott v. Albury, 156
F.3d 283,287 (2d Cir. 1998))see also Brooks v. DiFas, 112 F.3d 46, 49 (2d Cir. 1997)
(mandating thatifh order to determine whether a goner has a liberty interest in avoiding
disciplinary confinement, a court must examine the specttigistances of the punishmeint.”
Factors relevant to determining whether the plaintiff endtmaditypical and significant
hardship” include “the extent to which the conditions of the disciplinary segregatienfdiim
other routine prison conditions” and “the duration of the disciplinary segregation imposed
compared to discretionary confinemenfWfight v. Coughlin, 132 F.3d 133, 136 (2d Cir.1998).
“Both the conditions and their duration must be considered, since especially harsh conditions
endured for a brief interval and somewhat harsh conditions endured for a proloteyedl i
might both be atypical.Sealey v. Giltner, 197 F.3d 578, 586 (2d Cir.1999) (citation omitted).
Applying the Second Circuit'ftactdeterminative approach to the case at bar, the Court
examines whethehe allegedchangesn plaintiff's confinement — placing him on 24 hours of in-
cell restraint status- “are within normallimits or range of custody which conviction has
authorized the State to impg5er “whether the restraints or condms of confinement exceed
the sentence in an unexpected mannArce v. Walker, 139 F.3d 329, 3382d Cir. 1998)
(internal citations anctllipses omitted). The Court will thus consider bdtk duration and

terms of plaintiff's imprisonmenh the present record.
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As to the duration oplaintiff's prison sentencevis-avis the alleged 24hour in-cell
restrainf the Court takes judicial notice that on July 3, 2002, Alston, was convicted after a jury
trial of manslaughter in the first degree with a firearm in violation of Conn. Gang§ $3a55a,
andof carrying a pistol without a permit in violah of Conn. Gen. Stat. 8§ Z¥(a); and hevas
sentencedo a total effective term of thirtfive yearsof imprisonment. Alston wasthereafter
convicted oraplea of guilty of possession afweapon or dangerous instrumentarcorrectional
institution in violation ofConn. GenStat. § 53dl74a. As to this second charge, heceived a
additionalsentence of one yefr. In sum, Alstorreceived aotal maximumprisonsentence of
36 years for his offeses with a maximum release date of Decembe235°

With respect to i3 prisoner status anabusing, faintiff is incarcerated aa “maximum
security inmaté housed in a maximum security correctional facilityis a matter of public
record that “[tlhe Northern Correchal Institution [NCI] is a level fivemaximum security
institution. . . [which] is designated to manage those inmates who have demonstrated a serious
inability to adjust to confinement posing a threat to the safety and security ocbrtiraunity,
staff and other inmates, are sentenced to death, or p¢sis¢sa high bond. See
http://www.ct.gov/DOC/cwp

Alston is admittedly “assigned to the Security Risk Group Safety Threat Member

8 On June 30, 2008, while Alston was an incarcerated prisod&lathe was found to
possess an instrument consisting of a pen witateachedazor blade. The instrument was found
on Alston's person, concealed in his boxer sho®se Sate of Connecticut v. Alston, 141
Conn.App. 719, 721 (2013).

® See http://www.ctinmateinfo.state.ct.us/detailsupv.asp?id_inmt_num=275&&8n.
Dep't of Corr. Info.).
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[SRGSTM] program withirthe 2 East Housing Unit ” of NCI. Doc. 1, {1 12. On April 5, 2012,
in refusing tdfollow the instructions otieutenants AngaandDaireto remove the towel from
his cell window,Alston was noacompliant with bhe lieutenants’instructions and the prison’s
rules In such circumstancesyhere, for example, an inmate has “a proven track record of
violent behavior,” courts have reognized thatthe use of mechanical restraints may be
“reasonably related to a valid penological interes wit, the safety and security of correctional
personnel and inmates.’Dabney v. McGinnis, No. 97#CV-489A, 2006 WL 1285625, at *5
(W.D.N.Y. May 9, 2006) (ellipsis omitted) See also Caballero v. Lantz, No. 3:05-CV-140
(CED), 2008 WL 638397, at *3 (D.Conn. Mar. 5, 2008) (noting that “[tlhe use -@klin
restraints in prisons is not prohibited by the Eighth Amendment and is certainlyegustifler
many circumstances”).

Furthermore when transporting prisoners frotheir cellsto other locationge.g., for
medical assistancey while attempting to obtain a disruptive inmate’s compliance with lawful
direction, mechanical restraints are often emgtbin the interest of safetySee, e.g., Allah v.
Goord, 405 F.Supp.2d 265, 267 (S.D.N.Y. 2005) (finding no due process violation in use of
mechanical restraints on inmate during transportation to medical appointrheMire v.
Maass, 12 F.3d 1444, 146(®th Cir. 1993) ("The use of icell restraints to control [inmatds’
behavior and maintain security does not violate the Eighth Amendmenilliams v. Burton,
943 F.2d 1572, 1578%11th Cir.1991) (placement of disruptive inmate in fpomt restraints
with adhesive tape covering his mouth was “both prudent and proper” and did not violate the
Constitution), cert. denied, 505 U.S. 1208 (1992).

Plaintiff’ s “in-cell restraint’status lasting at most one full dayasbrief in comparison

to restraint or confinement found in “atypical and significant hardship” casesredVer,
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Alston’s restrainimmediatelyfollowed thedisruptive incidentn his cellregarding the towel

This Court finds no precedehbldingthata oneday restrition following an alleged infraction
amounts to a constitutional violation of an inmate's liberty intef@sturthermore, accepting
plaintiff's allegations as true, finding that he was bound with both handcuffs and leg irons,
causing him discomforc(its, swelling,andbruising of his wristand ankles), “[clonfinement on
in-cell restraint status or in foymoint restraints does nin and of itself]rise to the level of a
sutstantive due process violatiof:” Alston v. Butkiewicus, No. 3:09CV-207 CSH), 2012 WL

6093887, at *12 (D. Conn. Dec. 7, 20)2jtation omitted. See also, e.g., Grinter v. Knight,

19" Wwith respect to duration, the Second Circuit &gglicitly avoided“a bright line rulé
that a certain period oBpecial Housing Unit (“SHU”)confinement automatically failsot
implicate due process rightSms v. Artuz, 230 F.3d 14, 23 (2d Ci2000). See also Colon v.
Howard, 215 F.3d 227, 234 (2d Ci2000) (noting Second Circuit’s decision “not to proceed
with a brightline approach”). However, Second Circuit “cases establish the following
guidelines for use by district courts in determining whether a prisoner'sy liibéerest was
infringed”:

Where theplaintiff was confired for an intermediate duratienbetween 101
and 305 days- “development of a detailed recordf the conditions of the
confinement relative to ordinary prison conditions is required. We have
characteried segregative sentences of -2ZBB days as relatively long, and thus
necessitating specific articulation of .. factual findings before the district court
could properly term the confinement atypical or insignificant. In thosatsns,

a district court must “make a faitttensive inquiry,” examining the actual
circumstances of SHU confinementf the case before it without relying on its
familiarity with SHU conditionsn previous cases.

Palmer, 364 F.3d at 6465 (citations, internal quotation marks, and brackets omitted). In the
absence of a detailed factual record, the Second Circuit “ha[s] affirmed dikofiskie process
claims only in cases where the period of tspent in SHU was exceedingly shert less than

the 30 days that theSandin plaintiff spent in SHU-- and there was no indication that the
plaintiff endured unusual SHU conditiondd. at 6566 (emphasis added).

1 The Court further notes that Alston makes no allegations regarding any perranent
long-term injuries resulting from these of theestraints.
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532 F.3d 567, 574 (6th Ci2008) (prisoner has no liberty interest in avoiding confinement
(shackled to bed in foypoint restraits, “suwstain[ing] aits and bleediriy for four hours without

a nurse preseribllowing alleged disruptive incideptBruscino v. Carlson, 854 F.2d 162, 166

(7th Cir.1988) (holding that handcuffs, shackles and -pmint restraints areéreasonable
measurés to maintain ordewhen dealing with violent inmatesgert. denied, 491 U.S. 907
(1989); Parks v. Williams, 157 F. App'x. 5, 6 (9th Cir2005) (noting that prison security
measurstaken for the protection of prison officials and the inmate population are constitutional
if applied in good faith and not used maliciously).

Restraints are “expected adse consequences of confinemeriid thus “not an
‘atypical and significant hardship’ in prison life.Grinter, 532 F.3d at 574 (citin§andin, 515
U.S. at 484)? Seealso Allah, 405 F.Supg2d at277 (no libertyinterestviolated by mechanical
restraint of inmate during transportation to hospital for medical appointmembsafe van
becauserieither the degree nor duration of thisr@st appear to be significant”

“The DueProcess Clause standing alone confers no liberty interest in freedorstiigm
action taken within the sentence imposedSandin, 515 U.S. at 480 (citatioand internal
guotation marks omitted). “Discipline by prison officials in response to a wadeg rof

misconduct falls within the expected perimeters of the sentence imposed hy afdaw.” 1d.

12 As the Sixth Circuit noted irinter:

The use of the restraints and the absence of a possea
lesser hardship than théhirty-day asgnment to solitary
confinement inSandin that the Court held did not infringe a liberty
interest and are significantly less burdensome than the assignment
to supermaximum security prison which was found not to infringe
any liberty interest inilkinson [v. Austin, 545 U.S. 209 (2005).]

532 F.3d at 574.
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at 485. “[T]he Constitution itself does not give rise to a liberty interest in agpidansfer to
more adverse conditions of confinemenWilkinson, 545 U.S. at 221 (citation omitted)
Moreover, "[g]enerally, correction officers, in light of their experiemgth prisoners, are in a
position to judge whether or not restraint of a prisoner is necessary to maintastae r
discipline, and how much reatnt is necessary.Eng v. Coughlin, 684F.Supp. 56, 62 (S.D.N.Y.
1988).

In the case at bar, Alstostates in his Complaint that the incident in his cell began
around 2:30 p.m. Doc. 1, 1 14. He later states that he remained in his restraintsy@ome
following the incident “throughout the [rest of the] afternoon, evening, and nidhit,” 45
(describing his inability to shower during those houigcordingly, by his own description, he
was likely restrained for less than a d&ursuant tahe Sipreme Court's holding ig&andin and
the particularcircumstancesf this case-- a non-compliant prisoner who isreember of digh-
risk security group angerving a lengthyrisonsentence-- confinement onih-cell restraint
statu$ for up to one dg following a disruptive incident of noncompliance in his ceéitl not
imposean “atypical and significant hardship. . . in relation to the ordinary incidents of prison

life.” 13

13 See, e.g. Goodwin v. Hungerford, No. 12CV-00362 (AF), 2014 WL 1219050t #4
(W.D.N.Y. Mar. 24, 2014) Plaintiff [who was placed in mechanical restrainteatorections
officer accused him of ‘threatening to throw fe¢esinnot state a due process violation based on
the application of mechanical restraints as Plaintiff had no liberty interesmiaining free of
such restraints so as to trigger due process protediaepbdrt and recommendation adopted,
2015 WL 1431675 (W.D.N.Y. Mar. 27, 2015ee also Sealey v. Giltner, 197 F.3d 578, 5890
(2d Cir. 1999) (finding that 10dlay confinement in restrictive housing, while “doubtless
unpleasant,” did not constitute an “atypical and significant hardship inoreletithe ordinary
incidents of prison life”).
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The Second Circuit has held that where the conditamtithe duration of enfinement
are not reasonably in disputéhe ultimate issue of atypicality is one of lawS3ealey v. Giltner,
197 F.3d578, 585(2d Cir. 1999) See also, e.g., Brown v. Coughlin, No. 93CV-0633E(H),
1995 WL 643349, at *3 (W.D.N.Y. Oct. 13, 1995}h{s Court concludes that, as a matter of
law, the plaintiff does not have a liberty interest in being unencumbere@dyamcal restrats
during his exercise periodfue to prior disciplinary infractions).

Although paintiff has stated a potential claim faiolation of theEighth Amendment, his
allegations are insufficient to state a due process dtaimn“atypical and significant hardship”
as a matter of law. As describabovethe brief duration of plaintiff's restraint and the use of
four-point restaints, handcuffs and leg irons, especially following a disruptive incident, do not
give rise to a finding of ahatypical and significant hardsHipo ahigh-risk maximum security

prisonerservinga 36year sentenc&

B. State Law Claims

1. Assault and Battery

Next, the Court reviers plaintiff's state law claims:assault and battery and intentional
infliction of emotional distress. With respect to common law “assault and battenynter

Connecticut law, “assauliiccurs when one intends to place another in apprehension of bodily

14 «If the force [exerted by prison guards] was maliciously or sadistigatlicted,

significant injury is not required for an EighAmendment violation to be foundMolina v.
New York, 697 F.Supp.2d 276, 285 (N.D.N.Y. 2010) (citidgdson, 503 U.S. at 8).0Otherwise,
“various kinds of statsponsored torture or abuseof the kind ingeniously designed to cause
pain but without a telltale ‘significant injury’” would be “beyond the paleh&f Constitution.”
Hudson, 503 U.S. at 134 (BlackmunJ., concurring). In contrast, iemonstrate “an atypical
and significant hardship,” érestrictions of imprisonmert i.e., the allegechardship-- must be
“significant,” given the surroundingrcumstances.
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harm; and “batteryfs an act intended to cause harmful or offensive contact with an@heir.i

v. Colasso, 168 Conn. 329, 334 & n.3 (1975)To prevail on a claim for assault and bajt
plaintiff must establish that a defendant applied force or violence to him and thppticataon

of such force or violence was unlawful.Odom v. Matteo, 772 F. Supp. 2d 377, 395 (D. Conn.
2011) (quotng Williamsv. Lopes, 64 F.Supp.2d 37, 47 (D.Conn.19P9See also Betancourt v.
Savin, 676 F.Supp.2d 71, 80 (D.Conn. 2009).

In the case at baplaintiff alleges thatone or more defendants touched himan
offensive manner by spraying him with a ohieal agent and placing him in painfully tight
restraints. He thus attempts to state a common law claimskault and battery See, e.qg,
Nelson v. City of Samford, No. 3:09¢v-1690 (VLB),2012WL 233994, at *9 (D.Conn. Jan. 25,
2012 (denying dismisdaof Connecticut common law assault and battery claims of excessive
force by police officers on summary judgment).

However, applyinghe relevant Connectictlireeyear statute of limitations for actions
founded upon a tort, Conn. Gen. StabZ&577, Alston's assault and battery claim is not timely.
The assault and battery at issaleegedlyoccurred on April 5, 2012 and this action was not
commenced until May of 2015, almost one month beyond the statutory degdline.

Furthermore, theres no factual bais for tolling the relevant statute of limitation¥he
United States Supreme Cotds broadly held “that the PLR&®exhaustion requirement applies
to all inmate suits about prison life, whether they involve general circumstangesticular
episodes, and whether they allege esisesforce or some other wrongPorter v. Nussle, 534
U.S. 516, 532 (2002). However, the PLRA exhaustion requirement, and tollirfgdefal civil

rights claim during a prisonexr’exhaustion, does not apply dtate law claimsSee Nunez v.

15 Seen. 3,supra.
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Goord, 172 FSupp2d 417, 430 (S.D.N.Y. 2001) AS [plaintiff's] cause of action alleging
negligence does not invoke 8§ 1983, or any other federal law, it is not subject tGega)89
exhaustion requiremenj;”see also Napier v. Laurel Cnty., Ky., 636 F.3d 218, 226 (6th Cir.
2011) (affiming summary judgment on inmasefederal claims for lack of exhaustion of
remedies under PLRA, 42 U.S.C. § 1997e(a), but dismissing plardttite law cias for lack
of supplemental jurisdiction, acknowledging that plaintiff could pursue stateléams in state
court without complying with PLRA exhaustion).

A federal court looks to the applicable state tolling laws to determine whethetea sta
claimis timely. As statedsupra, there is nd’LRA exhaustiorbasisfor tolling a state law claim
Moreover, when ordered to show cause why his complaint was untimely, pldistidissed only
the PLRA andpresented néacts in either his complaint or his response to the Court’s otder,
support aralternative basis for tolling For example, as described in the compldh#,alleged
assault and battery upon plaint{Bpraying of chemicals and use of restraimgye evident
obviating “fraudulent concealmentas a basis for tolling, Conn. Gen. Stat. 8-595.
Furthermore, there can be no continuing course of tortonductwhere, asllegedby plaintiff,
the incidenton April 5, 2012 began and endedn that date or the next dayCf. Watts v.
Chittenden, 301 Conn. 575, 583 (201{recognizing thathe statute of limitationfor torts may
be tolled in the proper circumstances, under either the continuous course of contturet doc
the continuing treatment doctrine Absent ay viable basis for tollingplaintiff's assault and

battery claim is timdarred.

2. Intentional Infliction of Emotional Distress

With respect to Alston’s claim for intentional infliction of emotional distreke, four

requisite elements under Connecticut common law are: (1) anitetoded to inflict emotional
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distress or knew or should have known that emotional distress was a likely result of hig;conduc
(2) the conduct was extreme and outrageous; (3) the conduct caused plaintiff's; disttggds

the plaintiff's emotional disess was severeBell v. Bd. of Educ. of City of West Haven, 55
Conn.App. 400, 409 (1999) (citations omitted)Liability for this tort ‘requires conduct
exceeding all bounds usually tolerated by decent society, of a nature whedpasially
calculated to cause, and does cause, meistaésls of a very serious kindI'd. Construing the
complaint liberally, plaintiff alleges that defendaatted in an intentional manner to cabga
severe emotional distress when they sprayscéli with a chemical agent and tightly shackled
him.

However, regardless of plaintiff’'s substantive allegatiotisis state law claim is also
time-barred. ConnGen Stat § 52-577 provides a thregear statute of limitations fan action
founded on a tort, commencing from the “date of the act or omission complaine@ihaf.acts
which gave rise to thislaim all occurred oror aboutApril 5, 2012 andplaintiff’'s lawsuitin this
Courtwas commenced in May of 2015. The Connecticut Supreme Couftlaaifed that in
cases of intentional infliction of emotional distrei$3)0 conduct has occurred within the three
year limitations period set forth in § 8277, the plaintiff will be barred from recovering fibre
prior actions of intentional infliction of emotional distréssBrady v. Bickford, No.
KNLCV116007541, 2015 WL 1727591, at *3 (Conn. Super. Ct. Mar. 13, 2@its)g Watts,

301 Conn. at 596)In the case at bamhere is no PLR exhaustion applicable to this stdsev
claim and no factal basis to argue that conduct after April 2012 should toll Connecticut’s three

year statute of limitationsln sum, plaintiff's state law claims mus¢ dismissed as untimely.

C. Immunity from M onetary Relief

Finally, with respect to the issue of whether any of plaintiff's claims might [seek
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monetary relief from a defendant who is immune from such rel&s U.S.C.§ 1915A(b}2),
there is no Eleveh Amendment bar to plaintiff'§ 1983 clains brought against the state official
defendants in theindividual capacities. Ying Jing Gan v. City of New York, 996 F.2d 522, 529
(2d Cir. 1993).See also Scheuer v. Rhodes, 416 U.S. 232, 238 (1974) (Eleventh Amendment
does not bar award of damagesd®paid from the official's personal fund§)S]tate officials,
sued in their individual capacities, are ‘persons’ within the meaning of § 188&¥ v. Melo,

502 U.S. 21, 31 (1991¥.

IV. ORDERS

In accordance wh the foregoing analysis, the Court enters the following orders:

(1) Plaintiffs Foureenh Amendment claim for use of excessive force is
DISMISSED as redundanbecausehis excessive force claim aroséter he was
convicted, implicating the Eighth Amendment, as opposed to the Fourteenth
Amendrment, which protects pretrial detainees.

(2)  All due process claimalleging an “atypical and significant hardship in relation to
the ordinary incidents of prison lifegpursuant toSandin, 515 U.S. at 484are

DISMISSED pursuant to 28 U.S.C. 8 1915A(b)(1).

16 Plaintiff prays only for monetary damages in his Complaint. Therefore, h&ahay

sue the state official defendants in thaffrcial capacities. When a suit against a state official in
his or herofficial capacity seksmoney damages, the state is deemed to be the real party in
interest because an award of damages would be paid from the state tidesswvyPort Auth.
Trans-Hudson Corp., 513 U.S. 30, 489 (1994). Under such circumstances, a lawsuit is deemed
to be against the State so that the State official is entitled to Eleventh Amendment immunity.
See, eg., Minotti v. Lensink, 798 F.2d 607, 609 (2d Cir. 1986Lf. In re Deposit Ins. Agency,

482 F.3d 612, 617 (2d Cir2007) (nder the “welestablished” exq#ion to Eleventh
Amendment immunity, set forth ilBx parte Young, 209 U.S. 123 (1908)a"plaintiff may sue a
state official acting in his official capacity notwithdanding the Eleventh Amendmentfor
prospective, injunctive relief from violations &éderal law) (citations and internal quotation
marks omitted) In the case at bar, plaintiff seeks no prospective injunctive relief.
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3)

(4)

(5)

(6)

(7)

Thestate law claims for assault and battery andhiideal infliction of emotional
distress ardDISMISSED as timebarred by Connecticut's thrgear statute of
limitations for actions founded upon a tort, Conn. Gen. Stat. 8 52-577.

The case will proceesblely on the§ 1983federal chim against the state official
defendantsn their individual capacitiefor use of excessive forage violation of

the Eighth Amendment.

The Clerk shallverify the current work address of each defendant with the
Department of Grrecticn Office of Legal Affairs, and mail a waiver of service of
process request packet to each defendant at the confirmed addressneitiym

one (21) daydrom the date of this OrderThe Clerk shall report to the Court on
the status of that waiveequest on the thirtfifth (35") day after mailing. If any
defendant fails to return the waiver request, the Clerk shall make arrangdanent
in-person service by the U.S. Marshals Service on the defendant in his individual
capacity and the defendarital be required to pay the costs of such service in
accordance with Federal Rule of Civil Procedure 4(d).

The Clerk shall send a courtesy copyf the Complaint and this Order to the
Connecticut Attorney General and the Department of Correction OfficegslL
Affairs.

The defendants shall file their response to the Complaint, either an answer o
motion to dismiss, withisixty (60) daysfrom the date the waiver forms are sent.
If they choose to file an answatefendantshall admit or deny the allegations
and respond to the cognizable clairecitedin the Complaint. They also may

include any and all additional defenses permitted by the Federal Rules.
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(8)

9)

(10)

(11)

(12)

Discovery, pursuant to Federal Rules 26 througlf3CZivil Procedureshall be
completed within seven months (210 daysfrom the date of this Order.
Discovery requests need not be filed with the Court.

All motions for summary judgment shall be filed witldight months (240 days)
from the date of this Order.

Pursuant to Local Civil Rule 7(a), a nonmoving party must respond to a
dispositive motiorwithin twenty -one (21) dayf the date the motion was filed.

If no response is filed, or the response is not timely, the dispositive motion can be
granted absent objection.

If the plaintiff changes his address at any time during the litigation of this case,
Local Court Rule 83.1(€2) provides thahe MUST notify the court. Failure to

do somayresult in the dismissal of the case. The plaintiff must give notice of a
new address evemhile incarcerated. The plaintiff should writPEEASE NOTE

MY NEW ADDRESS”on the notice. It is not enough to just put the new address
on a letter without indicating that it is a new address. If the plaintiff has more
than one pending case, he should inmicall of the case numbers in the
notification of change of address. The plaintiff should also notify the defendant
or the attorney for the defendants of his new address.

Service cannot be effected updafendants Correctional Officers John Doe #1
and John Doe #2 without their full names and current work addresses. The
plaintiff is directed to file a notice containing this information witthirty (30)

days from the date of this fer. Failure to file the notice within the time

specified may result ithe dismissal of all claims against defendants John Doe #1
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and John Doe #2.

(13) The plaintiff's motion for emergency reli¢boc. 8] and motion to expedite his
motion for emergency religDoc. 9], seekingissuance of this ruling, are both
DENIED as moot.

(14) Plantiff's motion for a courtesy copy ofhe Gomplaint [Doc. 10] is hereby
GRANTED on a“one-time only” basis. The Clerk is dected to include a copy
of the G@mplaint with service of the copy of this Order. Plaintiff is advited
he mustkeep copies odll future pleadings he files in this actioithe Court will
not henceforth provide copies of pleadings plaintiff files in this action.

It is SOORDERED

Dated: New Haven, Connecticut

November 17, 2015

/s/Charles S Haight, Jr.
CHARLES S. HAIGHT, JR.
SeniolUnited States District Judge
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