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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF CONNECTICUT

SUSAN GALLINARI,
Plaintiff, : CASE NO. 3:15-cv-00872 (VAB)
V.
DAVID S. KLOTH, M.D., CONNECTICUT
PAIN CARE, P.C., DANBURY HOSPITAL,
AND RIDGEFIELD SURGICAL CINTER, DECEMBER 1, 2015
LLC, :

Defendants.

RULING ON MOTIONS TO DISMISS

INTRODUCTION

Plaintiff, Susan Gallinari, filed this divaty action against Defendants, David S. Kloth,
M.D. (“Dr. Kloth”), Connecticut Pain Care, ®. (“CPC"), Danbury Hospital (the “Hospital”)
and Ridgefield Surgical Centdrl .C (“RSC”), alleging that DEendants injected her with a
contaminated medication. Defendants have movearately to dismiss all claims for lack of
personal jurisdiction and/or failute state a claim. For the reasons that follow, the motions are
GRANTED IN PART AND DENIED IN PART.
I. FACTUAL ALLEGATIONS

The Complaint sets forth the following alléigas, which the Court must accept as true at
this stage.In re NYSE Specialists Sec. Liti§03 F.3d 89, 95 (2d Cir. 2007).

CPC, RSC, and the Hospital are healthpaowiders. Compl. 11 2, 5. Dr. Kloth is a

licensed physician employed by CP@. | 4.
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On August 20, 2012, Defendants provided mediegtment to Plaitiff, including the
sale and injection of compounded prestweafree betamethasone (the “Compounded
Medication”) into Plaintiff's spinal columnld. 1 10, 21-23. Defendants purchased the
Compounded Medication from New Eagd Compounding Center (“NECC"). 1 23.

For years leading up to Plaintiff’s ggtion, risks associated with compounded
pharmaceuticals were discusse@ inumber of publicationsSee idf[{ 11-17. Moreover, the
Food and Drug Administration and Centers for Disease Control and Prevention identified
contaminants in medications supplied by NECC, some of which cause human didefse.
Contaminated NECC products allegeddgulted in deaths and injurieSee idf 7. Plaintiff
claims that Defendants knew sfould have known of risks assated with the use of NECC-
supplied compounded medicatiorfsee idf 18.

The Complaint has four couni$) battery; (ii) violationsof the Connecticut Products
Liability Act (“CPLA”); (iii) violation of the Connecticut Unfair Trade Practices Act
(“CUTPA"); and (iv) punitive damages. The Court addregsiea additional factual allegations
unique to each count.

.  STANDARD OF REVIEW

To survive a motion to dismiss under FederdeRud Civil Procedure 12(b)(6), a plaintiff
must state a claim for reliefdhis plausible on its faceAshcroft v. Igbal556 U.S. 662, 678
(2009). A claim is facially plausle if “the plaintiff pleads factuaontent that allows the court
to draw the reasonable infementhat the defendant is liakdter the misconduct allegedfd.
Although “detailed factual allegians” are not required, a compiamust offer more than
“labels and conclusions,” or “afimulaic recitation othe elements of a cause of action” or

“naked assertion[s]” devoid of tfther factual enhancementBell Atl. Corp. v. Twombly550



U.S. 544, 555, 557 (2007jThe plausibility standal is not akin to a ‘probability requirement,’
but it asks for more than a sheer possibtligt a defendant Baacted unlawfully.”Igbal, 556
U.S. at 678 (quotingwombly 550 U.S. at 556).

The Court must accept the allegations in the complaint as true and draw all reasonable
inferences in the light mo&vorable to the non-moving party, re NYSE Specialists Sec. Litig.
503 F.3d 89, 95 (2d Cir. 2007), and generally may censidly “the facts as asserted within the
four corners of the complairthe documents attached to the complaint as exhibits, and any
documents incorporated in the complaint by referenécCarthy v. Dun & Bradstreet Corp.
482 F.3d 184, 191 (2d Cir. 2007).

V. DISCUSSION

A. Plaintiff's Failure to Submit Memoranda in Opposition

Local Rule 7(a)l providesdh“all memoranda in oppositidn any motion shall be filed
within twenty-one (21) days of the filing die motion” and that “[f]ailure to submit a
memorandum in opposition to a motion may berded sufficient cause to grant the motion,
except where the pleadings provide sufficienugids to deny the motion.” D. Conn. L. Civ. R.
7(a)l. Plaintiff did not file memoranda in opgam to either of Déendants’ motions to
dismiss. Accordingly, the Court will grantegimotions unless the Complaint provides sufficient
grounds to deny them.

B. Applicability of Conn. Gen. Stat. § 52-190a

“[T]o prevent the filing of frivobus medical malpractice actiongylorgan v. Hartford
Hosp, 301 Conn. 388, 398 (2011), Connecticut tagyuires any person claiming medical

malpractice to include with heomplaint a certifica of good faith and a written opinion from a



health care provider regardingetbvidentiary basis for her claim. Conn. Gen. Stat. § 52-190a
provides, in relevant part:

“(a) No civil action . . . shall béled to recover damages resulting
from personal injury or wrongfuledth . . . in which it is alleged

that such injury or death resulttdm the negligence of a health
care provider, unless the attorneyparty filing the action . . . has
made a reasonable inquiry as permitted by the circumstances to
determine that there are grouridsa good faith belief that there
has been negligence in the care or treatment of the claimant. The
complaint . . . shall contain a tiicate of the abrney or party

filing the action . . . that sucleasonable inquiry gave rise to a
good faith belief that grounds exist for an action against each
named defendant . . . . To show the existence of such good faith,
the claimant or the claimant’s attorney . . . shall obtain a written
and signed opinion of a similar health care provider . . . that there
appears to be evidence of medical negligence and includes a
detailed basis for the formation sfich opinion . . . and shall attach
a copy of such written opinion . to such certificate. . . .

(c) .The failure to obtain andd the written opinion required by

subsection (a) of this section @ grounds for the dismissal of
the action.”

The Connecticut Supreme Court has “recpefl] that the written opinion letter,
prepared in accordance with ttietates of § 52—-190a, like the goodtHecertificate, is akin to a
pleading that must be attached to the complainrder to commengeroperly the action.”
Morgan, 301 Conn. at 398. As a result, failurartolude the certifica and written opinion
amounts to a failure of service, which deps the Court of personal jurisdictioid. at 395-402.
Accordingly, Defendants’ motions to dismiss fack of personal jurisdimn are proper vehicles

to address Plaintiff's failure to complyith Conn. Gen. Stat. § 52-190a in this chse.

Y In a similar case, this Court observed a legal question “lurking in the background . . . : does Connecticut’s
certificate-of-merit requirement apply notlpho malpractice claims filed in Connecticut state court but also equally
to malpractice claims that have been filed in federal cout@nelius v. ECHN Rockville Gen. HosNo. 3:14-cv-

00779 (JAM), 2014 WL 2986688, at *3 (D. Conn. July 1, 2014). That question is relevant here, where thsssole ba
for subject matter jurisdiction is diversity, and the Court must apply federal procedural law and state substantive
law. Gasperini v. Ctr. for Humanities, In618 U.S. 415, 427 (1996) (“Under thee doctrine, federal courts

sitting in diversity apply state substantive law and fedam@edural law.”). While ‘flhe Second Circuit has not

yet determined whether the requirement of a certificate @d f@ith in a medical malpractice action is a substantive
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Defendants argue that, despite the labkieeal to the four counts of the Complaint
(“Battery,” “Connecticut Products Liability Act;Unfair and Deceptivelrade Practices,” and
“Punitive Damages”), all of Plaintiff's claims a@lly sound in medical malpractice. Therefore,
Defendants argue, Plaintiff's failure to submeatificate and a healitare provider’s opinion
requires dismissal of all her claims. The Cagtees with respect Rlaintiff's negligence
claims, but disagrees with respect to her battrict products liallity, implied warranty, and
CUTPA claims.

“[T]he interpretation of pleadings is alwagjuestion of law for the court . . . [and] in
determining the nature of a pleag filed by a party, [the court is] not bound by the label affixed
to that pleading by the party¥Yotre v. Cnty. Obstetrics & Gynecology Grp., P13 Conn.

App. 569, 576 (2009) (internal quotation marks and citations omitted). Accordingly, this Court
and others have looked past the labels affteerlaims to determine whether they actually
sounded in medical malpractice and thereforeevgabject to the requirements of Conn. Gen.
Stat. § 52-190aE.g, Simoneau v. Stryker CorpNo. 3:13-cv-01200 (JCH), 2014 WL 1289419,

at *3-5 (D. Conn. Mar. 31, 2014) (loalg past claim’s label as an ordinary negligent failure to
warn claim, concluding that &ctually sounded in medical medgtice, and dismissing it for

failure to comply with Conn. Gen. Stat. § 52-19Qa¥son v. Brighten Gardenslo. 3:08-cv-

00455 (WWE), 2009 WL 103372, at *2-3 (D. Codan. 14, 2009) (noting that “Section 52—
190a looks past the words of the plaintiff's conmi@ao determine whether the claim is truly one

of ordinary negligence or one for medical nralgice,” concluding that purported ordinary

or procedural requirement[,Cornelius 2014 WL 2986688, at *3 (quotir@ole v. GreeneNo. 3:11-cv-00543

(SRU), 2013 WL 1759571, at *1 (D. Conn. Apr. 24, 2013)), this Court repeatedly has dismissed medical
malpractice claims brought under Cesticut state law for failure to comply with Conn. Gen. Stat. § 52-¥90a,
Blumenkopf v. ConboiNo. 3:08-cv-00457 (MRK), 2008 WL 4196974, at *1 (D. Conn. Sept. 8, 2008) (in diversity
action, dismissing medical malpractice claim for failure to comply with Conn. Gen. Stat. § 52Pla0kgtt v.

Rathi No. 3:11-cv-01773 (MPS), 2013 WL 1987084, at *5 (D. Conn. May 13, 2013) (saiti@); Am. Red Cross
No. 3:12-cv-00348 (JBA), 2013 WL 1149951, at *3 (D. Conn. Mar. 19, 2013) (same). In the absencenf contr
instruction from the Second Circuit, the Court will continue that trend here.
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negligence claim actually sounded in medical medpce because it involved medical judgment,
and granting judgment on the pleadings for failto comply with Conn Gen. Stat. 8§ 52-190a);
Votre, 113 Conn. App. at 574-80 (looking péaels of emotional distss, breach of contract,
and misrepresentation claims, concluding that they actually sounded in medical malpractice
because “the factual allegatiomsderlying the claims requjid proof of the defendants’
deviation from the applicable standard of care[,]” and dismissing them for failure to comply with
Conn. Gen. Stat. § 52-1908)yimel v. Lawrence & Mem’l Hosp. Rehab. C&1 Conn. App.
353, 354-64 (2001) (concluding thatrported ordinary negligencéaim actually sounded in
medical malpractice and dismissing it for failtoecomply with Conn. Gen. Stat. § 52-190a).

Typically, the inquiry is whether a claipurportedly sounding in ordinary negligence
(i.e., alleging duty, breach, and resulting haaojually sounds in medical malpracticgee, e.g.
Trimel, 61 Conn. App. at 355-64 (scrutinizingrparted ordinary negligence clain@pld v.
Greenwich Hosp. Ass'1262 Conn. 248, 253-57 (same). Indeed,dhse originally setting forth
the standard that Connecticut courts follow whetermining whether a claim actually sounds in
medical malpractice involved taking a closesk@t a purported ordimanegligence claimSee
Trimel, 61 Conn. App. at 355-64 (“The classification afegligence clainas either medical
malpractice or ordinary negligence requires artcto review closely the circumstances under
whichthe alleged negligenaaccurred.”) (emphasis added).

In this case, Plaintiff's purportedlaims for negligence under the CPLseeCompl. 11
53-68, actually sound in medical medptice. Those claims allegigat Defendants negligently

soldf the Compounded Medication in breach of thiity to suspend sale of the Compounded

2 Plaintiff's allegations are inconsistent on this poiShe alleges that Defendants purchased the Compounded
Medication from NECC, Compl. 1 23, but later alleges that Defendants “develop[ed],dfiudpaufacture[d],
distribut[ed], and s[old]” the Compounded Medicatiwmh,f 53. Reading the Complaint as a whole, Plaintiff's
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Medication when they discovered it to é@ngerous, and that Defendants negligently
administered the Compounded Medication withotdriming Plaintiff of the risks associated
with the NECC-supplied drugSee idf{ 53-68.

The Connecticut Supreme Court has adoptdtee-prong test to determine whether a
negligence claim actually sounds in medical malpractift|he relevant onsiderations . .. are
whether (1) the defendants are sued in their ¢agmas medical professionals, (2) the alleged
negligence is of a specialized medical naturedhiaes out of the mechl professional-patient
relationship, and (3) the alleged negligence is substantiiedeto medical diagnosis or
treatment and involved the exeseiof medical judgment.Gold, 262 Conn. at 254.

First, Defendants are sued in their cafiesias medical professials and health care
providers. SeeCompl. 11 2, 5, 21.

Second, the Defendants’ actions related &nfiff's medical treatment and were of a
specialized medical nature that arose ouhefmedical professionglatient relationship.

Plaintiff sought treatment for an unspecified conditidn{ 1, Defendants provided her medical
treatment, including the injection of the Compounded Medication into her spinal caturfifh,
10, 21, and Plaintiff describes hefsad a “patient” of Defendanti. 1 52, 58, 59. The fact
that the alleged treatment dirlgcinvolved Plaintiff’s medical condition is sufficient to satisfy
the second prongSee Votrel13 Conn. App. at 577 (“The claima$ a ‘specialized medical
nature’ because it directly involves the plainsiffnedical condition: her high risk pregnancy.”).

Third, the Defendants’ alleged negligence walsstantially related to medical treatment
and involved the exercise of medical judgmdpiaintiff alleges that Defendants owed her a duty

to assess and warn her of the risks assocwitedhe Compounded Medication used to treat her,

allegations plausibly suggest that NECC manuiizct the Compounded Medication at its facilitl,f 18, sold it to
Defendantsid. § 23, and Defendants then sold and administered it to Plaihtff21.
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and to suspend the distribution and sale ef@ompounded Medication when they discovered it

to be unreasonably dangerous. Compl. 1 54. Slea#ieges that Defendants were negligent in
failing to inform her of risks assated with NECC-supplied medicatiosge id.f 67, and failed

to exercise ordinary carsee idJ 57. See Simonea2014 WL 1289419, at *4 (third prong was
satisfied because allegations that defendants knew or should have known of risks, failed to alert
plaintiff, and caused her harm presupposad ¢bnforming with duty would have altered

plaintiff's treatment).

Underthe Gold test, Plaintiff's claims for neglgnce under the CPLA sound in medical
malpractice, not ordinary negligence. Accordingly, Plaintiff's faiklar@roduce a good faith
certificate and a health care provider’s opinion requires dismissal of those claims. Conn. Gen.
Stat. § 52-190a(c). The Conmtieat Supreme Court has noted that a dismissal for failure to
comply with Conn. Gen. Stat. § 580a should be without prejudic&élorgan 301 Conn. at
398. Accordingly, Plaintiff's negligence clainagse dismissed without prejudice to being
renewed, in compliance with Conn. Gen. S§e62-190a, as medical malpractice claims.

The inquiry is less clear wittespect to claims that do not purport to sound in negligence.
Count One of Plaintiff's Complaint assertslaim for battery, and contains no allegations
concerning duty or breactseeCompl. 11 21-32. Count Two asseitger alia, claims for strict
products liability and breach ahplied warranties, which claims do not rely on negligence

allegations.See id ] 35-52. Count Three asserts aatioh of CUTPA on the basis of alleged

% Under Connecticut law, a complaint must be properly served, not merely filed, within the statute of limitations.
Slocum v. U.S. Dep't of Veterans Affaio. 3:13-cv-00501 (SRU), 2014 WL 4161985, at *3 n.2 (D. Conn. Aug.
19, 2014). The statute of limitations for a medical malpraatiaim is two years from ¢hdate when the injury is

first sustained, discovered, or shoulve been discovered. Conn. Gétat. § 52-584. Plaintiff's injection

occurred over three years ageeeCompl. 1 21. Because Plaintiff's failure to comply with Conn. Gen. Stat. § 52-
190a amounts to a failure of service, she has not yegibraumedical malpractice claifor purposes of the statute

of limitations. As a result, there may be a question as to whether such a claim would be time-barred.
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inflation of the price of the Compounded Mealion, and contains radlegations sounding in
negligence.See idf 82-89.

Courts have concluded that claims patporting to sound inegligence actually
sounded in medical malpractice. \Iotre, the plaintiff allegednter aliaintentional torts and
breach of contract, and the court concludeddhaidf her claims acially sounded in medical
malpractice.Votre, 113 Conn. App. at 574, 577, 580. Sigrafitly, the court noted that
“[a]lthough the plaintiff here denamated the claims in her coaint as sounding in ordinary
tort and breach of contract, the factual altees underlying the claims require proof of the
defendants’ deviation frortine applicable standard of careaofiealth care provider . . . 1tl. at
580;see also Simmons v. CVS Pharmacy, Mo. CvV085021084S, 2009 WL 2230841, at *4
(Conn. Super. Ct. June 17, 2009irfported claim for negligent supgsion was not separate and
distinct from medical malpractice claim becatlse allegations relevant to that claim were
merely “interspersed amongst the other allegatodmsegligent and redéss conduct . . . .").

Here, in contrast, Plaintif’ battery, products liability,sal CUTPA claims contain unique
allegations that are not merely derivatiof her allegations of negligence.

First, Plaintiff's battery claim does natnd in medical malpractice because it contains
allegations regarding consent that are not metetfivative of Plaintiffs negligence allegations,
and because it would not requinrgert testimony as to the duty cdre owed by Defendants. It
alleges that her injection was an unconsentedhing because she did not consent to receiving
an injection of a medicationdhcarried the risks thatehiCompounded Medication allegedly
carried. SeeCompl. 11 28-30. lhandry v. ZborowskiNo. TTD CV 07-6000211-S, 2007 WL
4105519, at *3 (Conn. Super. Ct. Oct. 26, 2007)cthet observed thdbattery claims

ordinarily are not medical negkgce claims . . . when suclaichs rest on facts independent



from treatment performance claims, such as when they are based on information communicated
before the treatment is provided.” The Courtlartnoted that batteryaims are tested by lay
standards that do not require expert testimony as to a stasfdaaee, and “[ijt would be
incongruous to construe General Statutes 8§ 52{a%@@require a plaintiff to obtain, in advance
of suit, a written opinion from medical expert on a point on ih medical expert testimony is
not required at trial.”ld. The court concluded that the piaif's battery claim did not sound in
medical malpractice, and therefore was notecttip the requirements of Conn. Gen. Stat. § 52-
190a, because it contained allegations regardingeootisat were distinct from the plaintiff's
negligence allegationand “d[id] not involve the adequaoy the performance of the health care
professionals in the procedure used or treatment renddickdat *4; see also Doe v. Town of W.
Hartford, No. HHDX04CV106012130S, 2012 WL 1292589, at *5 (Conn. Super. Ct. Mar. 21,
2012) (assault and battery etaagainst hospital and doctati&l not sound in medical
malpractice because “[p]roof ofdke intentional torts would not require expert testimony . . . but
rather would require the plaifftto prove the doctors’ stateg mind. While this may be a
difficult burden, it does not turn the allegatsinto medical malpractice claims.Tiano v.
Fitzpatrick No. CV 000494828, 2000 WL 264292, at(tf3onn. Super. Ct. Feb. 17, 2000)
(intentional assault and battezgunt was not subject tco@n. Gen. Stat. 8§ 52-190a because it
alleged intentional rathehan negligent conducthut see Bruno v. GuelakiSlo.
CVv065000424S, 2006 WL 2195261, at *®1icluding that battery diam based on extraction of
wrong tooth sounded in medical Ipeactice because it was “iigent to a medical treatment
administered to the plaintiff and,efefore, implicates § 52-190a.”).

Second, Plaintiff's strict prodteliability and implied warranty claims do not sound in

medical malpractice. 1®’Dell v. Greenwich Health Care Servs., Indo. FSTCV116008364,

10



2011 WL 4424393, at *1, 4, 10-11 (Conn. Super.Sept. 6, 2011), the court considered
whether the plaintiff's productsability claim premised on an afled failure to warn about risks
associated with an injeotn of compounded medication wastually a claim for medical
malpractice subject to Conn. Gen. Stat. 8§ 52-1%hile the Court concludgthat the plaintiff's
purported ordinary negligence claim actuallyrsted in medical malpractice and dismissed it
for failure to comply with Conn. Gen. Stat. § 52-19@aat *3-10, the Court determined that the
products liability claim did not sound in medicallpractice because it did not merely rely on
the malpractice allegations and “simply addfloamclusion that defendants are therefore liable
under the product liability statute[,id. at *11. Instead, it contaide'certain specific factual
allegations . . . that are unique to a productslifglzlaim, namely that the defendants were all
resellers of medication . . ., thiie medications were in a @etive and unreasonably dangerous
condition, . . . that the product wdesigned in a defective manner, that the defendants used
improper materials in the mixture and/or cortcation of the product, and that the defendants
breached the implied warranties of merchantghkdity and fithess for particular purposdd.
(internal quotation marks omitted). Thus, thert@oncluded that, although it shared a factual
predicate with the medical malpractice clathe products liability claim “d[id] not sound in
medical malpractice and thus the failure todtta good faith certificatand a statement of a
similar health care provider d[id] not depeithe court of persohgarisdiction . . . .* 1d.

Likewise, in this case, Plaintiff's striproducts liability and implied warranty claims
contain unique allegations notrdetive of her negligence allegatis. These claims allege that

Defendants are “product sellers,” and tthet Compounded Medittan was defectively

* The court did not analyze whethee throducts liability claim stated aaain upon which relief could be granted
because the defendants had moved to dismissoortlye basis of a lack of jurisdictio®ee O'Dell 2011 WL
4424393, at *2, 10 n.10.
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designed, was defective when iached Plaintiff, and was noterchantable or fit for the
purposes for which it was intende8eeCompl. 1 36, 40-52, 69-80.

Third, Plaintiffs CUTPA clam does not sound in medical malpractice. It alleges that
Defendants artificially infited the price of the Compounded Medication by concealing
information about the risks associated with medication. The pricing of the Compounded
Medication did not involve Plairitls diagnosis or treatmentnd did not involve conduct of a
specialized medical natur&ee Gold262 Conn. at 254.

AstheO’Dell court noted, “[a] plaintiff who suffers anjury that gives rise to a cause of
action for medical malpractice is not preveniiean pleading other claims that do not sound in
medical malpractice and that do netd to comply with § 52-190a(a)O’Dell, 2011 WL
4424393, at *11. The Court declines to subsuraaiff’s battery, strct products liability,
implied warranty, and CUTPA claims into heradiwal malpractice claims. Accordingly, those
claims are not subject to dismissal on the bafsiaintiff's failure tocomply with Conn. Gen.
Stat. § 52-190a. They are, however, subjedidmissal if they fail to state claims upon which
relief can be granted.

C. Analysis of Claims under Rule 12(b)(6)

1. Count One: Battery

Count One sounds in battery. Compl. att7alleges that Diendants “pierced the
plaintiff's body with a needland injected the medicationd. § 22, that Plaintiff never
consented to “a procedure involving injects of non-FDA approved Compounded Medication
that had been produced, purchased, received, tielivered, and/or sold in violation of

Connecticut law,ld. T 29, and that therefore the “infen was an unconsented touching and
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thus, a battery,id. 1 30. Finally, it allegethat “[a]s a proximate result of such battery, the
plaintiff has sustained serious and permanent injuries .1d. § 32.

“The theory of battery as a basis fecovery against a physician has generally been
limited to situations where he fails to obtaimy consent to the particulieatment or performs a
different procedure from the one for which condeag been given, or whehe realizes that the
patient does not understand whia operation entails.Lambert v. StovelR05 Conn. 1, 4
(1987) (emphasis in original). Battery is asawof action distinct from lack of informed
consent.See id(because claim was “based upon a lack of informed consent and not an absence
of consent,” it was na battery claim)l.andry, 2007 WL 4105519, at *2 (A battery . . . lies
where there is an absence of consent as oppodack of informed consent . . . "Martinelli v.
Fusi, No. X1ONNHCV044016894SCL, 2006 WL 164921*atfConn. Super. Ct. Jan. 5, 2006)
(noting that the Connecticut Supreme Coug tieawn a “bright-line doctrinal distinction
between battery, which is predicated upon anamnted invasion of the sanctity of one’s body,
and informed consent claims, which concemnghbfficiency of disclosure to a procedure
otherwise consented to.”).

Plaintiff has failed to state a claim for battégcause she has not alleged that she did not
consent to the procedure that Defendantsopexéd on her, has not alleged that Defendants
performed a different procedure from the éorewhich she gave her consent, and has not
alleged plausibly that Defendantealized that she did nebderstand what the operation
entailed. To the extent that Plaintiff, hstte opposed the instant motions, would have argued
that she did not consent to the procedurenalerstand what it “entailed” because she did not
know about risks associated with NECC-suppfieetlications, the Court concludes that such

allegations go to sufficiency of disclosure, angréfiore to a claim for lack of informed consent,
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not battery.See Logan v. Greenwich Hosp. As€fi1 Conn. 282, 289 (1983)he failure to
make a sufficient disclosure, which is ordinathye basis for claiming lack of informed consent,
has been regarded by most courts as presetignguestion, not whether there was an effective
consent which would preclude an action for bgftbut whether the physician had fulfilled his
duty of informing the patient undéhe appropriate standard.Ntartinelli, 2006 WL 164921, at
*3 (“[I]t simply does not make sense to consttlie word ‘entail’ as encompassing claims of
insufficient disclosure, whether agks or otherwise, where the patient has consented to the
procedure itself. Instead, it is appartrdt the word ‘entail’ as used lmgancontemplates
situations where the mechanics of the procedsedftor some part theof, are not sufficiently
disclosed”). Accordingly, Count One is dismidger failure to state a claim upon which relief
can be granted.

2. Count Two: CPLA Claims

The Court dismissesupraPlaintiff's claims for negligece under the CPLA. Count Two
also asserts claims for strict liability and breach of ingpli@arranties under the CPLAee
Compl. 11 33-80. Defendants argue that thesmslaiust be dismissed because Defendants are
not “product sellers” under tlePLA. The Court disagrees.

The CPLA provides that “[a] pduct liability claim . . . shall be in lieu of all other claims
against product sellers, includiagtions of negligence, strikiability and warranty, for harm
caused by a product.” Conn. Gen. Stat. § 52-572ri(A)is, to maintaia product liability
action under the CPLA, the plaintiff must estdblisat the defendant was a “product seller.”
Zichichi v. Middlesex Mem’l Hos204 Conn. 399, 403 (1987). “Product seller” is defined as
“any person or entity, including manufacturer, wholesaler, dibttor or retailer who is

engaged in the business of sell;wgh products whether the sador resale or for use or
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consumption.” Conn. Gen. Stat. § 52-572m(&nce a particular transaction is labeled a
‘service,’” as opposed to a ‘sale’ of a ‘productjsibutside the purview dthe] product liability
statute.” Zichichi, 204 Conn. at 40&ccordMerrimack Mut. Fire Ins. v. ParadidNo.
075007262, 2009 WL 3086589, at *2 (Conn. Super. Git.2e 2009) (“Where the contract is
basically one for the rendition of services, #mel materials are only incidental to the main
purpose of the agreement, the contiactot one for the sale of goods”).

Defendants point to a number of Connectaages holding that hospitals and health care
providers were not “product sellers” under @RLA because they were rendering medical
services, rather than selling medications and/agisal devices. But most of those cases were
summary judgment rulings. While “the issuendfether a defendant is a ‘product seller’ is
determinable as a question of law, . . . thmeag be questions of faahderlying such a legal
determination.” Aquarulo v. A.O. Smith CorpNo. CvV095024498S, 2011 WL 7095179, at *3
(Conn. Super. Ct. Dec. 30, 2011). At this stageCiwert’'s job is merely tdook within the four
corners of the Complaint and determine wheRlamtiff has alleged plausibly that Defendants
are “product sellers.’'See Iqbal556 U.S. at 678.

No Connecticut appellate court has held aséter of law that hospitals and health care
providers are not “produskllers” under the CPLASeelabrecque v. Johnson & Johnsao.
3:15-cv-01141 (RNC), 2015 WL 5824724, at *3 @onn. Oct. 2, 2015) (“Connecticut law does
not make it impossible for hospitals and medmrafessionals to be ‘product sellers.®jhok v.
Medtronic, Inc, No. 3:14-cv-01169 (VLB), 2015 Wi722847, at *13 (D. Conn. Aug. 10, 2015)
(“Connecticut law does not clegréstablish that a hospital canfet the seller of a medical
device implanted in a patient on its premiseB3crell v. Johnson & Johnsgmo.

UWYCV116014102S, 2014 Conn. Super. LEXIS 4173(Conn. Super. Ct. July 1, 2014)
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(“There is no Supreme Court or Appell&seurt authority prohilting a plaintiff from
maintaining a product liabilitglaim against a hospital.”).

Accordingly, this Court hasecognized the possibility @ursuing a CPLA claim against
a health care providerSee Labrecqu&015 WL 5824724, at *3 (in determining whether health
care providers were joined fraudulently, cchetd that, “[b]Jecause case law shows that
plaintiff's [products liability] theory [againstdalth care providers] is not prohibited as a matter
of law,” there was some pobdity of recovery and thefore no fraudulent joinderiMihok,
2015 WL 4722847, at *13 (hospital was not joined fraudulently because there was a “reasonable
possibility that a claim agaiha hospital defendant . .owd survive” under the CPLA).

Similarly, Connecticut courts have declineddismiss CPLA claims against health care
providers so long as the plaififproperly alleged the elements @fproducts liability claimE.g,
Basso v. Boston Scientific Carplo. CvV0760001429S, 2008 WL 5252198, at *2-3 (Conn.
Super. Ct. Nov. 21, 2008) (concluding that theirgiff adequately pled all elements of a
products liability claim, and natg, “[s]ince on a motion to strika plaintiff is only required to
plead all of the elements of a particular caofsaction, and the hospital has not provided any
authority that establishes thehospital cannot be‘product seller’ as a matter of law, it would
be inappropriate to terminate thisseaat the motion to strike stagePerrick v. Middlesex
Hosp, No. CvV030100932, 2005 WL 1760785, at *3 (Conmp&. Ct. June 27, 2005) (collecting
three cases in which the Connecticut SupeCmurt denied motions to strike CPLA claims
where plaintiff pled that the defenttehospital was a “product seller”).

To recover in strict liability under the CR, “the plaintiff mustprove that: (1) the
defendant was engaged in the business of seiimg@roduct; (2) the prodtiwas in a defective

condition unreasonably dangeroughe consumer or user; (3) the defect caused the injury for
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which compensation was sought; (4) the defectediat the time of theale; and (5) the product
was expected to and did reach the conswmithiout substantial change in conditionGiglio v.
Conn. Light & Power C9.180 Conn. 230, 234 (1980).

Construing the allegations in the light méstorable to Plaitiff, and drawing all
reasonable inferences in her favor, the Coomnctudes that she has alleged plausibly that
Defendants are “product sellers,” Compl.38] 41, the Compounded Medication was defective
and unreasonably dangeroids,{Y 43, 47, the defect cged Plaintiff's injury,see id.f{ 7, 39,

40, the defect existed at the time of salef 49, and the Compounded dleation was expected
to and did reach Plaintiff withostubstantial change in its conditiod, § 50-51. Accordingly,
Plaintiff has stated a claim for sttiproducts liability under the CPLA.

As to Plaintiff’'s claim for breach of thenplied warranty of fithess for a particular
purposesee id.f 72, Connecticut law provides that “[w]hehe seller at thertie of contracting
has reason to know any particular purpose fackwthe goods are requirathd that the buyer is
relying on the seller’s skill gudgment to select or furnish suitable goods, there is unless
excluded or modified . .. an implied warrattwat the goods shall be fit for such purpose,”
Conn. Gen. Stat. § 42a-2-315. “To establish a caliaetion for breach of the implied warranty
of fitness for a particular purpose, a party mutdtdsh (1) that the s@t had reason to know of
the intended purpose and (2) that the bagtually relied on the sellerMiller v. Ne. Utilities
No. 520484, 1993 WL 137577, at *4 (Conn. Super. Ct. Apr. 20, 1993) (Sitipgrior Wire &
Paper Products, Ltd. v. Talcott Tool & Mach., Int84 Conn. 10, 10-19 (1981) avdzina v.
Nautilus Pools, In¢.27 Conn. App. 810, 817 (1992)).

Construing the allegations in the light méstorable to Plaitiff, and drawing all

reasonable inferences in her favor, the Cooinctudes that she has alleged plausibly that
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Defendants, who were her treating physiciamaiagstering the CompoundeMedication as part
of her treatment, had reason to know @& ittended purpose for the Compounded Medication,
seeCompl. 11 21, 72, and that Plaintiff relied on Defendadtg] 74. Accordingly, she has
stated a claim for breach of the impliedrraaty of fithess foa particular purpose.

As to Plaintiff’s claim for breach dhe implied warranty of merchantabilitygee id {1
77, 79, Connecticut law providesathunless excluded or modifig“a warranty that the goods
shall be merchantable is implied in a contract feirtbale if the seller is a merchant with respect
to goods of that kind,” Conn. Gen. Stat. § 42a-2-314 order to state a alm for breach of the
implied warranty of merchantability, a party mustad that: 1) a merchastld the goods; 2) the
goods were defective and not menctadble at the time of sale; Bjury occurred to the buyer or
his property; 4) the injury was caused by therchant’s defective product; and 5) notice was
given to the seller ahe claimed breach.State v. McGriffNo. CV-88-0349847 S, 1991 WL
257221, at *2 (Conn. Super. Ct. Nov. 27, 1991) (citsgndard Structural Steel Co. v.
Bethlehem Steel Cor®97 F. Supp. 164, 187 (D. Conn. 1984)).

Plaintiff has failed to state a claim for breach of the implied warranty of merchantability
because she has not alleged that she notifiéeindants of the claimed breach. Nowhere in her
Complaint does Plaintiff allege that she netif Defendants of anyaimed defect in the
Compounded MedicationSee, e.g.Travelers Prop. & Cas. Ins. Corp. v. Yankee Gas Servs. Co.
No. 990266606S, 2000 WL 775558, at *3 (Conn. Super. Ct. May 19, 2000) (dismissing claim for
breach of the implied warranty of merchantabiitiyere plaintiff failed to allege that it notified
defendant of defective ga©pldwater v. Ollie's GarageNo. CV94 0357372, 1995 WL 348236,
at *3 (Conn. Super. Ct. June 5, 1995) (dismissiagn for breach of the implied warranty of

merchantability where complaint did not allegsice). Accordingly, this claim is dismissed.
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3. Count Three: CUTPA

Count Three alleges that f2adants violated CUTPA whehey misrepresented and
concealed material facts about the Compound Meditati order to artificially inflate its price,
and thereby caused Plaintiff to pay more thlha would have in th@bsence of the alleged
misrepresentation and concealment, resulting iasgertainable financial loss in the amount of
the difference between the price she paidhHermedication and “the cost of any of the
substantially cheaper, and safégrug alternatives.’SeeCompl. { 82-89.

The Connecticut Supreme Court has hielt CUTPA does notpply to claims of
medical malpractice, but only to the entreyaerial or commercial aspects of the medical
profession, such as billingdaynes v. Yale-New Haven Hqsp43 Conn. 17, 34-35 (1997).
Plaintiff's allegations go to a aamercial aspect of the medigaiofession — pricing medication.

CUTPA provides that “[n]o person shall eggan unfair methods of competition and
unfair or deceptive acts or practices in tbaduct of any trade or commerce.” Conn. Gen. Stat.
§ 42-110b(a). It further providesati[a]ny person who suffers amgcertainable loss of money
or property, real or personal, asesult of the use or employnierfi a method, act or practice
prohibited by section 42-110b, may bringaation to recover actual damages,” punitive
damages, and equitable relig€onn. Gen. Stat. § 42-110g(a).

When determining whether a practice violates CUTPA, Connecticut courts consider “(1)
whether the practice, without necessarily haviegn previously considered unlawful, offends
public policy as it has been established by statithe common law, or otherwise—whether, in
other words, it is within at least the perfuna of some common-lawgtatutory, or other

established concept of unfa@ss; (2) whether it is immdrainethical, oppressive, or

19



unscrupulous; (3) whether it causes substantatyirio consumers (or competitors or other
businessmen).’Gaynor v. Hi-Tech Home449 Conn. App. 267, 275 (2014).

As an initial matter, the @rt concludes that PlaintiffEUTPA claim is not pre-empted
by the CPLA because it does not seek redrespérsonal injuries, death or property damage,”
but rather a financial injuryGerrity v. R.J. Reynolds Tobacco C263 Conn. 120, 132 (2003).

In Gerrity, the plaintiff sued tobacco companies seeking damages for the death of his
mother, who was a smoker and died of lung cankekrat 122-23. The plaintiff brought claims
under the CPLA based on allegations thatddkendants’ cigarettes were defectivd. at 123.

He also brought claims under CUTPA based on allegations that defendants made deliberate
misrepresentations about the lbiedazards of tobacco in ordr maintain the price of their

tobacco products at an inflated level and thgiegused the decedent to pay more for cigarettes
than she would have paid ahsée misrepresentationd. at 123, 130 & n.10. The issue was
“whether a plaintiff, who seeks damages urttler[CPLA] . . . for injuries caused by an

allegedly defective product, may also assert a claim under [CUTPA] . . . for damages alleged to
have been caused by the product seller's deeepcheme to misrepresent and conceal the
product defect.”ld. at 121-22.

The court interpreted the CPLA’s exclugpiprovision, which provides that a CPLA
claims “shall be in lieu of all other clainagjainst product sellers . . . for harm caused by a
product.” Id. at 126 (citing Conn. Gen. Stat. 8§ 52-57h( The court aacluded that the
plaintiffs CUTPA claim did not fall within thescope of the CLPA, and therefore was not pre-
empted, because the CPLA defines “producilitgitzlaim” to include claims “brought for

personal injury, death or property damagesed by the alleggdtiefective product,id. at 127
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(citing Conn. Gen. Stat. § 52-572m)), while the plaintiffs CUPA claim sought redress for a
purely financial injuryjd. at 129-31.

Here, Plaintiffs CUTPA claim seeks redressddinancial injury. She alleges that, as a
result of Defendants’ deliberate misrepreseotatand omissions, she suffered an ascertainable
loss of money in the amount of the differehetween the price she paid for the Compounded
Medication and “the cost of amf the substantially cheaper, and safer, drug alternatives.”
Compl. 19 85-89. Because her CUTPA claimas“brought for personal injury, death or
property damage[,]” Conn. Gen.akt8 52-572m(b), it does not fall within the scope of, and is
therefore not pre-empted by, the CPIQerrity, 263 Conn. at 129-31.

Plaintiff's allegations giveise to a plausible inferentleat Defendants engaged in an
unfair or deceptive act or practice in tl@duct of trade or commerce which offended public
policy and/or was immoral, unetial, oppressive, or unscrupulogsgeCompl. 11 84-88, and
that Plaintiff suffered an ascertainle loss as a proximate residt,f 89. Accordingly,

Plaintiffs CUTPA claim survive®efendants’ motion to dismiss.
4. Count Four: Punitive Damages

Count Four seeks punitive damages. It is dismissed because “a demand for punitive
damages is not a freestanding claim; rather,pargsitic and possesses no viability absent its
attachment to a substantive cause of actidxtelsior Capital LLC v. Allerb36 F. App’x 58,

60 (2d Cir. 2013) (internal quotation marks and citation omitaord Rose v. City of
Waterbury No. 3:12-cv-00291 (VLB), 2013 WIL187049, at *10 (D. Conn. Mar. 21, 2013)
(dismissing count seeking punitive damages arishghat “[a] claim for punitive damages ‘is

not a separate count inasmuhit is a remedy.”) (quotin§upreme Indus., Inc. v. Town of

Bloomfield No. X03CV034022269, 2007 WL 901805, at &®Hnn. Super. Ct. Mar. 8, 2007)).
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V. CONCLUSION

For the foregoing reasons, the motiondigmiss (ECF Nos. 10 and 13) are GRANTED
IN PART AND DENIED IN PART. Count One (“Battery”) is dismissed, Count Two
(“Connecticut Products LiabilitAct”) is dismissed in parand Count Four (“Punitive
Damages”) is dismissed. The only remainingrataare Plaintiff's CPLA claims for strict
products liability and breach ofghimplied warranty of fitness for a particular purpose, and her

CUTPA claim.

SO ORDERED at Bridgeport, Connecticut this first day of December, 2015.

/s/ Victor A. Bolden
VICTOR A. BOLDEN
UNITED STATES DISTRICT JUDGE
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