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UNITED STATES DISTRICT COURT
DISTRICT OF CONNECTICUT

JEFF SCHUMAN,
Plaintiff, No. 3:15-cv-01006 (SRU)

V.

AETNA LIFE INS. CO., et al.,
Defendants.

RULING ON MOTION FOR ATTORNEYS’ FEES AND COSTS

Jeff Schuman filed suit agest three defendants—Ahold BS Master Welfare Benefit
Plan, the Administrative Commdt¢ of Ahold USA as Plan Admistrator, and Aetna Life
Insurance Co. as Claims Administrator—allegihgt they violated the Employee Retirement
Income Security Act (‘ERISA”) by denying hiftong-term disability benefits. On March 20,
2017, l issued a ruling on the pastieross-motions for summaryggment, in which | granted in
part and denied in part thefdedants’ motion, and denied Schan’s motion in its entirety. In
light of various inadequacies the record, however, | orderedthhe case be remanded to the
claims administrator for a correct evaluatafSchuman’s long-term disability claim.

Schuman now has moved for attorneys’ faed costs under ERISAS2(g)(1), arguing
that he is entitled to feesd costs because he successhiiiained a remand order. The
defendants respond that Schumanatentitled to fees because both parties requested remand in
the alternative, and because | rejected thentaof Schuman’s arguments on the merits. |
conclude that Schuman has shown eligibility fed and costs under ERISA, but that, in light of
the equitabl&€hamblessindJohnsorfactors, Schuman’s fee awastould be reduced from the

amount sought. Therefore, | grant Schutaanotion in part and deny it in part.
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Standard of Review
Section 1132(g)(1) of ERISA provides thaiffifany action under this subchapter . . . by
a participant, beneficiary, or fiduciary, the court in its discretnay allow a reasonable
attorney’s fee and costs oftamn to either party.” 29 U.S.®& 1132(g)(1). The Supreme Court
has held that, under the languagé¢hef statute, “a fee claimant neeot be a ‘prevailing party’ to
be eligible for an attorney’s fees awartldrdt v. Reliance Standard Life Ins. C660 U.S. 242,
252 (2010). Instead, a claimant need only “shayme degree of success on the merits’ before a
court may award attorney’sds under [section] 1132(g)(1)d. at 255 (quotindRuckelshaus v.
Sierra Cluh 463 U.S. 680, 694 (1983)). “[S]Jome degree of success on the merits” demands more

than “trivial success on thmerits’ or a ‘purely procedural victor[y].1d. (quotingRuckelshaus
463 U.S. at 688 n.9). The court must be abléaioly call the outcomeof the litigation some
success on the merits without conductingregiRy inquir[y] into tke question whether a
particular party’s success was ‘substdhtinoccurred on a ‘central issueld. (quoting
Ruckelshaus463 U.S. at 688 n.9) (other internal quotation marks omitted).

“[W]hether a plaintiff has obtaied some degree of success anrtterits is the sole factor
that a courtustconsider in exercising iiscretion,” but the courhayalso look to the factors
set forth inChambless v. Masters, Mates & Pilots Pension P& F.2d 869 (2d Cir. 1987).
See Donachie v. Libertyife Assurance Co. of Be§.45 F.3d 41, 46 (2d Cir. 2014). Under

Chamblessin determining whether to award atieys’ fees, the court may consider:

(1) the degree of opposing parties’ culpability or bad faith;
(2) [the] ability of opposing parties to ssity an award of attorneys’ fees;

(3) whether an award of attorneys’ fees agathe opposing parties would deter other
persons acting under similar circumstances;



(4) whether the parties requestiagjorneys’ fees sought to benefit all participants and
beneficiaries of an ERISA @h or to resolve a signifant legal question regarding
ERISA itself; and

(5) the relative merits of the parties’ positions.

Donachie 745 F.3d 41, 46 (2d Cir. 2014) (quotiRgrdt, 560 U.S. at 249 n.1; citinQhambless

815 F.2d at 871 (same factors, but with orddpaofth and fifth reversed)). Because “Congress
intended the fee provisions of ERISA to en@ge beneficiaries to enforce their statutory

rights,” those provisions “must be liberattpnstrued to protethe statutory purposeSlupinski

v. First Unum Life Ins. Cp554 F.3d 38, 47 (2d Cir. 2009) (internal quotation marks omitted). In
particular, “granting a prevailing plaintiff's geest for fees is apppriate absent ‘some

particular justificéion for not doing so.”"Donachie 745 F.3d at 47 (quotingirmingham v.

SoGen-Swiss Int'l Corp. Ret. Planl8 F.2d 515, 523 (2d Cir. 1983)).

Il. Background

The background of this cageset forth at length iBchuman v. Aetna Life Insurance Co.
2017 WL 1053853, at *2—*9 (D. Conn. Mar. 20, 20153sentially, Schuman claimed that the
defendants violated ERISA by failj to provide him with disabiy benefits to which he was
entitled. On the parties’ css-motions for summary judgment, | determined that Schuman
“raised several genuine issues regarding whetiseclaims determination was decided in a
manner consistent with theadins-procedure regulationdd. at *15. Those “violations,” | held,
were “sufficient undeHalo [v. Yale Health Plan819 F.3d 42 (2d Cir. 2016)] to triggeée novo
review of the defendants’ determination that Sochn” was not entitled to long-term disability
benefits.ld. at *18. Because it remainedriclear from the Administteve Record whether either
party presented sufficient evidence during the initial claim review and appeal process to

determine whether Schuman me|[t]” the plae'st for long-term disability, “remand [was]



appropriate to supplement the Administrative Rdagith information necessary to permit Aetna
to make an appropriate evaluation of Schuman’s [long-term disability] cladm&tcordingly, |
ordered that Schuman’s case be remdrdehe claims administrator.

Both sides had moved in the alternative for remand, but on March 22, 2017, the Clerk
entered judgment in favor of the defendantsiginent, Doc. No. 83. Schuman moved to alter or
amend the judgment on April 7, 2017, arguing tl@ahad requested a remand and so judgment
should enter in his favoGeeMot. Alter or Amend Judgment, Doc. No. 84, at 1. On April 21,
2017, I granted Schuman’s motion in part and denigdpart, stating that, because “[b]oth
[sides] moved in the alternative for remand, judgment should not be entered ‘in favor of’
either party.” Order, Doc. No. 86. | orderee@ @@lerk to “amend the judgment so that the
reference to judgment entering in favor of tiedendant is deleted, and the judgment simply
directs remand to the claims administratdd.”The Clerk filed the Amended Judgment in favor
of neither side on April 25, 2017. Am. Judgment, Doc. No. 87.

On April 18, 2017, Schuman moved for attorsidges and costs in the amount of
approximately $167,000Schuman argues that he has ot®di“some degree of success on the
merits"—as required to recover attornefees under ERISA—by securing a remand and
“demonstrating Aetna’s numerous violaticsfshe claims procedure regulatios&eMem.

Supp. Mot. Att'y Fees, Doc. No. 85-6, at 5 (otkapitalization omitted). He also contends an
award of attorneys’ fees isviared under the Second CircuiChamblesgactors.See idat 8.
The defendants opposed Schuman’s motion on 82017, asserting that Schuman “did not

achieve any ‘degree of successtlom merits™ and that attorneyfees should be denied or

! Schuman appears to have made a mathematicalin totaling his recgsted attorneys’ fees
and costs, but the sum of his reqeddiees and costs approximates $167,000.
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“substantially reduced” under tii#hamblesdactors. Mem. Opp’n Mot. Att'y Fees, Doc. No. 88,
at 1-2. Schuman replied to the defendants’ opposition on May 22, 20dReply Mem. Supp.

Mot. Att'y Fees, Doc. No. 89.

1. Discussion

Following the Supreme Court’s decisionHardt, “whether a plainff has obtained some
degree of success on the merits is the sole factor that annagtdonsider in exercising its
discretion.”"Donachie 745 F.3d at 46. If | determine thattfienan has “obtained some degree of
success on the merits,” then | “maypéy—but [am] not required to apply—tli@&hambless
factors in ‘channeling [my] discretion whemvarding fees’ under [section] 1132(g)(I@ussaint
v. JJ Weiser, In¢648 F.3d 108, 110 (2d Cir. 2011) (quotidgrdt, 560 U.S. 255 & n.8).
Although theChamblesgactors are no longer mandatory onsider it advisable to “deploy
th[at] useful framework” in deding whether to award Schuman feesnachie 745 F.3d at 46;
see also, e.gDwinell v. Fed. Express Long Term Disability Pl@017 WL 1371254, at *2 (D.
Conn. Apr. 14, 2017) (applyinghamblesg$actors after holding that ERISA fee claimant had
established “some success on the merit&djentine v. Aetna Life Ins. C&016 WL 4544036,
at *5—*6 (E.D.N.Y. Aug. 31, 2016) (saméjut see Dimopoulou v. Fir&num Life Ins. Co.
2017 WL 464430, at *2 (S.D.N.Y. Feb. 3, 201"®eclin[ing] to consider th€hambless
factors”); Wallace v. Grp. Long Term Disability PlaB015 WL 4750763, at *6 (S.D.N.Y. Aug.
11, 2015) (same). Therefore, | first will considdrether Schuman has “become eligible for a
fees award” by obtaining “some degree of success on the m8ets FHardt560 U.S. at 255 &
n.8. If Schuman has shown that he is eligibleaféee award, then | al “consider the five

factors” set forth irChambless$in deciding whether taward attorney’s feeslt. at 255 n.8.



A. Did Schuman achieve “some deqgree of success on the merits"?

Schuman asserts that he “achieved someedegfrsuccess on the merits” by “obtaining a
remand and demonstrating Aetna’s numerousatims of the claims procedure regulation.”
Mem. Supp. Mot. Att'y Fees, Doc. No. 85#,5 (capitalization omitted). The defendants
respond that Schuman hardly can characteriname as “some degree of success on the merits”
because they, too, requested remand as anatitee remedy. Mem. Opp’n Mot. Att'y Fees,

Doc. No. 88, at 3. The defendants recall thatleced a remand because the long-term disability
standard “had not been properly appliecelifier party during the adinistrative review

process.” Mem. Opp’n Mot. Att'y Fees, Dddo. 88, at 3. Moreover, 8y note that | ruled
“against [Schuman] on virtually all of the issuesraised,” and that some flaws | identified in
the defendants’ vocational analysis had theafbf being “perhaps over[ly] generous|]” to
Schumanld. at 3. Thus, the defendants ass#eat | “decided neither sidgot it right,” and that
therefore Schuman’s “degree of succesdatiall—was . . purely procedural.ld. at 4.

In Hardt, the Supreme Court exp®y declined to decide “whether a remand order,
without more, constitutes ‘some success on thetshatifficient to make a party eligible for
attorney’s fees.Hardt, 560 U.S. at 256. “The Second Cirdudts not answered th[at] question,”
either,seeValentine 2016 WL 4544036, at *4, but most couttat have addressed the issue
“have held that a remand to the plan administréor review of a clanant’s entitlement to
benefits . . . is sufficient success on the méwitsstablish eligibilityfor fees under section
1132(g)(1).”See Gross v. Sun Life Assurance, €63 F.3d 73, 77—-78 (1st Cir. 2014) (citing,
e.g.,McKay v. Reliance Standard Life Ins. C428 F. App’x 537, 546—47 (6th Cir. 2011);
Barnes v. AT&T Pension Benefit Plan—Nonbargained Prog&68 F. Supp. 2d 950, 962-63
(N.D. Cal. 2013)McCarthy v. Commerce GrB31 F. Supp. 2d 459, 463, 493 (D. Mass. 2011));

see also, e.gDwinell, 2017 WL 1371254, at *2 (“[®me kinds of remands might be for highly
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technical or clerical reasondyut a remand “essential to dlfand fair consideration of
plaintiff's claim . . . is sufficient to constitute ‘some success on the merit®itf)ppouloy 2017
WL 464430, at *1 (“Courts in the Second Circuivhawarded fees . . . in ERISA actions based
solely on achieving a remand flurther consideration by the administrative body.”) (collecting
cases)Valenting 2016 WL 4544036, at *4 (“[M]any courteave concluded that remand . . .
without more, constitutes success on the meyifsdllecting cases). Although those decisions do
not bind me, | am persuaded by their reasoningedlsas by the weight of judicial consensus.
The courts that have held “remand simpéicis enough” have obsved that “a remand
for further administrative proceedings commonly results from a substantive review of the
evidence."Gross 763 F.3d at 78. In such circumstances, a remand order entails “two positive
outcomes.’ld. First, the court will hav&f[ound] that the administtave assessment of the claim
was in some way deficientll. Second, the plaintiff will have a “renewed opportunity to obtain
benefits or compensation” on remaidl.Both “positive outcomes” apply here. In ruling on the
motions for summary judgment, | held that “godministrative assessment of [Schuman’s] claim
was . . . deficient,” due in part to the defemdanumerous “[v]ioléion[s] of the claims
procedure regulation,” at leaste of which “could plausibly v& changed the outcome of the
appeal.”See id. Schuman2017 WL 1053853, at *15. Moreover, Schuman will have a “renewed
opportunity to obtain benefits” on remar@ke Gross/63 F.3d at 785chuman2017 WL
1053853, at *18 (remanding so that the defendaants'make an approijate evaluation of
Schuman’s [long-term disability] @m”). Therefore, Schuman hashéved at ledghe level of
“some successven if not major success,” that many courts have held sufficient to establish

eligibility for attorneys’ fees under ERISASee Hardt560 U.S. at 254.



The defendants suggest that because they kaal &sr remand, “[n]either side prevailed”
and Schuman achieved only a “purely procedubry.” Mem. Opp’n Mot. Att'y Fees, Doc.
No. 88, at 4-5. Certainly, neither party souglmaead as its preferred remedy, and Schuman has
not “prevailed” by obtaining aautright award of benefitSee idBut undeHardt, “a fee
claimant need not be a ‘prevailing party’ toddgible for an attorney’s fees award under
[section] 1132(g)(1). Hardt, 560 U.S. at 252. By securing anr@nd after the defendants denied
him benefits, Schuman achieved a result thatma® favorable to him—and less favorable to
the defendants—than the status daany view, that “partial[]’"degree of success on the merits
is enough to render Schuman eligifbe attorneys’ fees under ERISS&ee idat 254 (emphasis
removed). Although the defendants’ argument respartinent to the “rative merits of the
parties’ positions” undeChamblesssee815 F.2d at 871, with respect to the antecedent inquiry
of Schuman'’s eligibility for tiorneys’ fees, | cannot conclude that—merely because Schuman
did not obtain the relief he preferred—hd dot obtain any signiant relief at all.

In short, Schuman “achieved ‘some success emtérits™ and therefore is “eligible for
a fees award” under ERIS&ee Hardt560 U.S. at 255-56 & n.8. But | am not required to
award Schuman fees merely becalsés “eligible.” Rather, ERIS provides that “the court in
its discretiormayallow a reasonable attorney’s fewdacosts of action.” 29 U.S.C. § 1132(g)(1)
(emphasis added). Accordingly, Etain discretion to consider fiye [additional] factors,” set
forth in Chambless‘in deciding whether taward attorney’s feesDonachie 745 F.3d at 46

(internal quotation marks omitted)now proceed to address tBhamblesgactors.

B. Do theChamblesd$actors favor an award of attorneys’ fees?

Should a court “choose]] to consider fastother than a plaintiff's ‘success on the

merits’ in assessing a request for attorneys’ fees,” theCinaamblesgactors “provide[] the



relevant framework.Donachie 745 F.3d at 46. No single factor is “dispositive,” but the first
factor—"the degree of opposingntas’ culpability or bad féah"—and the fifth factor—“the
relative merits of the parties’ positions™—"“weigh heavilid” at 46—47 (quotingdardt, 560 U.S.
at 249 n.1Slupinskj 554 F.3d at 48). When a plaintiff Hgwevail[ed]” on the merits, “granting
a ... request for fees is appropriate absemhe particular justifiation for not doing so.’1d.
(quotingBirmingham 718 F.2d at 523). Here, | agree wiitle defendants that—in light of both
parties’ request for remand in the alternative any rejection of mostf Schuman’s claims—
Schuman cannot be said to hdpeevail[ed]” in the litigation.See id. Mem. Opp’n Mot. Att'y
Fees, Doc. No. 88, at 4-5. Therefore, | need rdbsi a “particular jstification” for denying
fees, but | remain obligated to adequately “articulate reasons for [my] deciSmmobrs v.
Conn. Gen. Life Ins. Co272 F.3d 127, 137 (2d Cir. 2001).

1. Were the defendants “culpabl[e],” adid they act in “bad faith”?

In their memoranda, both Schuman areldefendants concentrate on whether the
defendants acted in “bad faith,” as oppd$o whether they were “culpabl[eFeeMem. Supp.
Mot. Att'y Fees, Doc. No. 85-6, at 9—-10; Me®pp’'n Mot. Att’'y Fees, Doc. No. 88, at 7-8. But
“the concepts of ‘bad faith’ and ‘culpabilitgre distinct, and eith@me may satisfy the first
Chamblesgactor.” Donachie 745 F.3d at 47. “[C]ulpable conduct” means “conduct that is
‘blameable; censurable; . . . at fault; involving threach of a legal duty or the commission of a
fault.” Slupinskj 554 F.3d at 48 (quotinglack’s Law Dictionary(6th ed. 1990)). For example,
the Second Circuit has held that a plan admiritranay properly be found culpable if it ‘failed

to engage in a fair and open-minded considmmaif [a] claim,” regardless of whether it
“act[ed] in bad faith.d. (quotingPaese v. Hartford Life Accident Ins. C449 F.3d 435, 451
(2d Cir. 2006)). The Second Circuit also hasggest[ed] that any defendant found to have

‘violated ERISA, thereby depriving plaintiffs oights under a[] [benefit] plan and violating a
9



Congressional mandatel,] is ‘culpablwithin the meaning of the fir€hamblesg$actor.” Id.
(quotingSalovaara v. Ecker22 F.3d 19, 28 (2d Cir. 2000)).

| previously touched on the issue of culpabiiitymy ruling on the parties’ cross-motions
for summary judgment. There, as here, Schuocoemtended that the deféants had acted in bad
faith. In response to Schuman’s assertion ‘thad faith [was] shown by the [Administrative]
Committee’s persistent inability to providetsenan with [] applicable plan documents,” |
observed that “incompetence, rather thanfadt or intentional onduct, drove . . . the
Committee’s inability” to comply with the regulatioBchuman2017 WL 1053853, at *21. |
described other aspects of the defendamsduct as “concemg,” “improper,” and
“unreasonable,” and noted thatedst one of the defendants’ regalry violations “c[ould] [Jnot
be written off as harmless because a considarat th[e] documents could plausibly have
changed the outcome of the appe8kk idat *15, *16, & *21. In consequence, the defendants
are “‘culpable’ within the meaning of the fir€hamblesdactor,” and so that factor supports a
fee awardSlupinskj 554 F.3d at 48.

2. Can the defendants “satisfy amvard” of attorneys’ fees?

The parties do not dispute that the defendants can satisfy an award of attorneys’ fees. The
second factor also supports a fee award.

3. Would an award of attorneys’ fees agaitist defendants “deter loér persons acting
under similar circumstances”?

The defendants assert that deterrence is@oessary because they did not “violate[]
[their] fiduciary duties,” and characterize my tliolg as merely that the defendants “did not
comply with several . . . technical regulationglém. Opp’n Mot. Att'y Fees, Doc. No. 88, at 8.
To be sure, Schuman overstates the circumstdoycasserting that | “founthat [the defendants]

engaged in actions that were violations ofidsiciary duties and théull and fair review’
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requirements of ERISA.” Mem. Supp. Mot. Att~ees, Doc. No. 85-6, at 11. Nevertheless, as
the Second Circuit has cautionedethtions in the processing afparticular claim . . . should
not be tolerated lightly.Halo, 819 F.3d at 57. In ruling ondtcross-motions for summary
judgment, | identified several “serious plausilprocedural violation[s]” that may have been
committed by the defendants, “at least one of [which] . . . could plausibly have changed the
outcome of the appealSchuman2017 WL 1053853, at *15—*16. Although | believed those
violations to be caused by “incompetencather than bad faith or malign interdt, at *21, an
award of attorneys’ fees likely would incentivitee defendants to improve their procedures to
avoid violating the regulation in the futuef. Valenting 2016 WL 4544036, at *6 (“[A]warding
attorney’s fees where the administrator has faecbnsider important medical information can
serve to deter administrators from engaginguoh arbitrary and capraus behavior in the
future.”). Hence, | onclude that the thir@hamblesgactor also supports a fee award.

4. Did Schuman “s[eek] to benefit all paripants and beneficiaries of an ERISA plan
or to resolve a significant legal question regarding ERISA™?

Schuman appears to concede that he cdipoait[] to any common benefit beyond the
deterrent effect that is takénto account in the thir@hamblesg$actor.” Mem. Supp. Mot. Att'y
Fees, Doc. No. 85-6, at 11 (quotiBtupinskj 554 F.3d at 48). He correctly states, however, that
a “common benefit” is not essential un@ramblessand that “failue to satisfy [that] factor
does not preclude an award of attorneys’ felescher v. Unum Life Ins. Co. of Am389 F.3d
288, 299 (2d Cir. 2004). Thus, the fourth faatoes not support a fee award, but carries
comparatively less weight in the analysis.

5. Do the “relative merits of the parties’ positions” favor an award of attorneys’ fees?

The defendants forcefully argue that the “relative merits of the parties’ positions” do not

support a fee award, because Schuman’s sugtessaining a remand “is overshadowed by his
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failure to establish his other claims” and to @iéwn “most of his argumes’ before the court.
Mem. Opp’n Mot. Att'y Fees, Doc. No. 88, Hd. As the defendants note, Schuman “failed to
establish his claim for equitable relief”; “did not prove” that he was entitled to “another full year
of benefits” under the %@n occupation” provisioh “failed to establish [his] claim for statutory
penalties”; and did not prove “that there wasgrant of discretionary authority to [the
defendants].ld. | also rejected a number of Schumaotiser arguments in support of his claims
as “easily contradicted” and “unconvincingeeSchuman2017 WL 1053853, at 11 n.9 & 13
n.10. In sum, | ruled against Schuman on the wagbrity of contested issues, and ordered a
remand becauseri]either party—Schuman included—had “prested sufficient evidence

during the initial claim review and appeal procesd.’at *18 (emphasis added).

Schuman “achieved ‘some success on the nié@ts | noted above, but the defendants
achieved “some success,” as w8kke Hardt560 U.S. at 256. Judgment ultimately entered in
favor of neither partyseeAm. Judgment, Doc. No. 87, at 1, wiisuggests that the merits of the
parties’ positions were, at best equipoise. Moreover, in seat other respects, the record
shows that the “relative merits” favored tthefendants. Whereas | denied Schuman’s cross-
motion for summary judgment its entirety, | granted th@efendants’ motion for summary
judgment in part with respect to Schumargsiigable claims and motion for civil penalti&ee
Schuman2017 WL 1053853, at *21. And even though magnand order represents a defeat for

the defendants relative to the status quo—Sidtuman will have another opportunity to make

2 Schuman’s policy initially providifor a period of long-term disdity benefits if the claimant
could not “perform the material duties of [his] own occupati@e& Schuman v. Aetna Life Ins.
Co, 2017 WL 1053853, at *2 (D. Conn. Mar. 20, 2Q14dter that period—which Schuman
contended lasted for 24 months, and whichld tested for 12 months—the claimant was
required to satisfy a more demanding “reasonable occupationSesstd.
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out a claim for benefits—Schuman himselfsagartially responsibléor the inadequate
evidentiary record that made remand necesSag.idat *18.

Unlike the Equal Access to Justice AEAJA), which Schuman identifies as
“analogous,” Mem. Supp. Mot. Att'y Fees, Ddo. 85-6, at *8, ERISA provides that the court
“may allow a reasonable attorney’s fee and costs of actieithter party” 29 U.S.C. §
1132(g)(1) (emphasis addedj; 28 U.S.C. § 2412(d)(1)(A) [A] court shall award to a
prevailing party. . . fees and other expenses . . .THus, under ERISA, thcourt appropriately
may consider “the relative merits of the st positions” in deciding whether to award
attorneys’ feesSee Chambles815 F.2d at 872. Here, for theasons stated, | conclude that
“relative merits of the partiegositions” favor the defendantSee idat 872. Hence, the fifth
Chamblesgactor—which “weigh[sheavily” in the analysis—does not favor a fee aw8ek

Donachie 745 F.3d at 47.

C. Should the amount of attorneys’ feesrbduced from what Schuman requests?

Schuman is eligible for attorneys’ fees because he has “achieved ‘some degree of success
on the merits,”Toussaint648 F.3d at 110, and the first thi@kamblesgactors favor allowing
a fee award. But the last tvi@hamblesgactors—one of whit “weigh[s] heavily,”see
Donachie 745 F.3d at 47—do not favor an award. Reugthat “ERISA’s attorney’s fee
provisions must be liberally comsed to protect the statutopyrpose of vindicating retirement
rights,” Locher, 389 F.3d at 298, | conclude that Schuman should be permitted to recover
attorneys’ fees, but in a smallemount than he has claimed.

The “lodestar” amount for attorneys’ feesvhat the Second Circuit has called the
“presumptively reasonable feédtbor Hill Concerned Citizens Neighborhood Ass’n v. Cnty. of

Albany, 522 F.3d 182, 183 (2d Cir. 2008 A¢bor Hill”)—"is the product of reasonable hours
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times a reasonable rate€City of Burlington v. Dagueb05 U.S. 557, 559 (1992). In calculating
an award, | first determine the “reasonable houtlg,tdhat is, “what a reasonable, paying client
would be willing to pay.’Arbor Hill, 522 F.3d at 184. Then, | multiply that rate by “the number
of hours reasonably expended on the litigatibfehsley v. Eckerhard61 U.S. 424, 433 (1983).
“[ln exercising [my] considerable discretiomirbor Hill, 522 F.3d at 190, | may increase or
reduce the amount of the awardaiccordance with equitable cashesrations such as the nine
factors set forth idohnson v. Georgia Highway Expred88 F.2d 714 (5th Cir. 1974),
abrogated on other grounds by Blanchard v. Berged@® U.S. 87 (1989). Those factors are:

(1) the time and labor required;

(2) the novelty and diffidty of the questions;

(3) the level of skill required to peerm the legal service properly;

(4) the preclusion of employment by the at&y due to acceptance of the case;

(5) the attorney’s customary hourly rate;

(6) whether the fee i&xed or contingent;

(7) the time limitations imposed byeltlient or the circumstances;

(8) the amount involved in thease and the results obtained,;

(9) the experience, reputatiomdaability of the attorneys;

(10) the ‘undesirability’ of the case;

(11) the nature and length of the professional relationshipthsticlient; and

(12) awards in similar cases
Arbor Hill, 522 F.3d at 186 n.3. The court “should diear in mind that a reasonable, paying
client wishes to spend the minimum nesary to litigate th case effectively.ld. at 190.

The party that moves for costs and feeso#dar burden of demonating that those costs

and fees are reasonalfize Blum v. Stensof65 U.S. 886, 897 (1984). Therefore, when
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claiming fees and expenses, the movant mustige “contemporaneously created time records
that specify, for each attorney, the date, the fierpended, and the nature of the work done.”
Kirsch v. Fleet Street, Ltd148 F.3d 149, 173 (2d Cir. 1998). The court may deduct “[h]ours that
are ‘excessive, redundant, or otherwise unnecess#dy(guotingHensley 461 U.S. at 434).
Moreover, the movant also “has the burdeslawing by satisfactory evidence—in addition to
the attorney’s own affidavits"—that the requestatks are those “prevailing . . . for comparable
attorneys of comparable skill and starglin the pertinent legal communityFarbotko v.

Clinton Cnty, 433 F.3d 204, 209 (2d Cir. 2005) (quotBlgm, 465 U.S. at 896 n.11Kirsch,

148 F.3d at 172. The pertinent community typicall§the forum of the litigation” (even if that

is not where the non-party’s “counsel has iisary office”), unless the movant shows that “a
reasonable, paying cliemtould have retained out-of-district counsérbor Hill, 522 F.3d at

184 n.2;Smart SMR of N.Y. v. Zoning Comp®r. Supp. 2d 143, 149 (D. Conn. 1998).

1. Reasonable rate

“[A] reasonably hourly rate is th'prevailing market rate,” @t is, “the rate ‘prevailing .
.. for similar services by lawyers of reasonatmynparable skill, experience, and reputation’ . . .
[in] the district inwhich the court sits.Farbotkg 433 F.3d at 208 (quotirglum, 465 U.S. at
896 n.11). Connecticut district casitypically “consider the bithg rates of the District of
Connecticut,” even if counsel has its primary offices elsewlse.Smart SMR of N, '8.F.
Supp. 2d at 149. Nevertheless, th&ritit court may award “out-alistrict fees” to attorneys
from outside Connecticut “if a reasonable, payshignt would have retained out-of-district
counsel.”See Arbor Hill 522 F.3d at 186As with other aspects of a motion for fees, “the fee
applicant has the burden of showing by ‘satigfgcevidence—in addition to the attorney’s own

affidavits’—that the regested hourly rates are theevailing market ratesFarbotkg 433 F.3d

at 209 (quotind8lum 465 U.S. at 896 n.11).
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Schuman was represented in this litiga by Winona W. Zimberlin and Russell D.
Zimberlin of Zimberlin Law LLC. Winona Zimérlin seeks a rate of $400 per hour; Russell
Zimberlin seeks $250 per hour. Schuman’s attarseypport the reasonabéss of their fees
with their own affidavits and with an affidéy David S. Rintoul, an ERISA litigator with 25
years of experience, who states that loeitinely charge[s] clients $425 an hour for ERISA
cases” and that “[b]ased on [his] familiarity withhet attorneys who practice in this area of the
law in the State of Connecticut,” the ratesuged by Schuman’s attorneys are “the prevailing
market rate[s], or lower than the prevailingrket rate[s], for services by attorneys with
reasonably comparable skill, experience and reputat@eeRintoul Aff., Doc.No. 85-3, at 1-2.

The defendants respond by citing several reE&RISA cases in which the prevailing
hourly rates in this district we found to be below the rates claimed by Schuman’s attor8egs.
Mem. Opp’n Mot. Att'y Fees, Do No. 88, at 12 (citing, e.dDwinell, 2017 WL 1371254, at *2
(holding that $375 per hourrfa partner was reasonabl&js. of the I.B.E.W. Local Union No.
488 Pension Fund v. Norland Ele2015 WL 3581011, at *5 (BConn. June 5, 2015) (holding
that $250 per hour for a partner waasonable)). In a 2007 ERISA calkrut v. Unum Life
Insurance Co. of Americd held that a reasonably hourly ratethis district for a partner was
$350 per hour, and that a reasonable houtt/fr a mid-level associate was $220 per hSae
2007 WL 2874801, at *4. The attorneys in thaesa-unlike in the present one—had a “national,
.. . big-city” practice that allowckthem to charge higher rat&ee idat *2 (emphasis removed).
Although nearly a decade has passed since my decisMikiut, the rates caldated by judges
in more recent cases and the latature of the Zimberlins’ pract lead me to conclude that an

hourly rate of $375 per hour is reasonableVitnona Zimberlin in the present case.
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With regard to Russell Zimberlin, the defendafatirly point out that “he was admitted to
practice in Connecticut stateuwrdin December 2015, after this action had been pending for
several months.” Mem. Opp’n Mot. Att'y Fed3oc. No. 88, at 12—13. In other words, Russell
Zimberlin effectively practiced in the present casea first- and second-year associate. Based on
my knowledge of the rates prevailing in this district, | agree that $250 per hour is excessive for
such a junior associate, and hold thaeduction to $200 per hour is appropriate.

2. Reasonable hours

In accordance with my power to dedudi]gurs that are ‘excessive, redundant, or

otherwise unnecessary’ from an award of attorneys’ #€esch, 148 F.3d at 173 (quoting
Hensley 461 U.S. at 434), as well as my authoritgémsider “the relative migs of the parties’
positions” under ERISAsee Chambles815 F.2d at 872, | will award Schuman fees only for
hours spent on the single claim for benefitsubnich he was partially successful. As the
defendants note, however, Schuman’s attornsgfs¢dule of tasks and hours “does not itemize
work done on clams that [I] dismissed outrighttte many arguments &ct and law that [I]
rejected.”"SeeMem. Opp’n Mot. Att'y Fees, Doc. No. 88, at 10. Furthermore, Schuman’s
attorneys’ records largely do npeérmit me “to isolate work done for the substantive claims and
arguments . . . which [I] rejected,” or to “até . . . telephone callspnferences, correspondence
and the like, to any partitar claim or theory.ld. at 11. Schuman bears the burden of showing
that the requested costad fees are reasonabBee Blum465 U.S. at 897. Therefore, | will
permit Schuman to recover attorneys’ fees daihyhours that clearly were “necessary” to the
prosecution of his successful claiSee Arbor Hil] 522 F.3d at 184.

Many of the hours billed by Schuman’s attorneys clearly were spent on unsuccessful

claims.See, e.gBilling Records, Doc. No. 85-4, at(Oct. 19, 2015) (0.90 hours for “Research

— Amara — Equitable claims”. at 2 (May 23, 2016) (0.80 houiw “Research re: Estoppel
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claim”); id. (June 14, 2016) (0.75 hourg ftResearch re: Estoppell’.25 hours for “Research re:
Reformation”);id. at 10 (May 13, 2015) (2.40 hours forégearch recent case law re: equitable
remedies; applicability to Schuman’s casé&d);at 31 (May 23, 2016) (0.60 hours for “Draft
Memorandum of Law re: Amara, estoppel, effect on this cask’at 35 (June 11, 2016) (0.50
hours for “Gore v. el Paso, 12 v. 24 month provision; equitable remedies; subsequent law,” and
0.70 hours for “Memorandum in Opposition; Gaeese, equitable remedies (part)d); (June 14,
2016) (2.30 hours for “Draft re: conflict of intesteas affecting defendant Aetna,” 0.40 hours for
“Draft re: estoppel as a remedy,” 0.70 hours‘Research re: contract reformation,” and 0.40
hours for “Research re: estoppel case lawf’))(June 15, 2016) (0.50 hours for “Dratft re:
promissory estoppel,” 1.30 hourg fdraft re: reformation”);id. at 39 (July 9, 2016) (2.30 hours
for “Case law re: civil penaltg” 2.20 hours for “Draft re: reqaefor civil penalty,” and 0.30
hours for “Research ERISA statwted regulations re: penaltiesigl, (July 11, 2016) (0.30 hours
for “Draft Motion for Civil Penalties,” 2.60 hoarfor “Draft memorandum in support of motion
for civil penalties,” and 0.60 for “Bsearch re: civil penalties’d. at 41 (Aug. 8, 2016) (2.80
hours for “Draft re: civil penalties . . . .”). @@r entries—such as time billed for motions to
expand the record and on oral argument—dalistinguish time spent on successful claims
from time spent on unsuccessful ones. Becthsse vague and overbroad time entries do not
carry Schuman’s burden to demongrttat the hours were “necessarge Blum465 U.S. at
897;Arbor Hill, 522 F.3d at 184. | will apply an across-hoard reduction to the claimed hours
to account for Schuman’s “partial victory5ee MacLeod v. Procter @amble Disability Ben.
Plan, 2007 WL 141956, at *4 (D. Conn. Jan. 18, 2007).

At the hearing on the cross-motions for suanynudgment, Schuman asserted claims for

(1) benefits under 29 U.S.C. § 1132(a)(1)(B)adheory either that (a) a longer “own
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occupation” period applied, or (H)e “reasonable occupation” tesas not applied correctly; (2)
equitable relief due to Schuman’s reliance anldmger “own occupationperiod; and (3) civil
penalties under 29 U.S.C. 8§ 1132@&e Schuma017 WL 1053853, at *9. Schuman was
(partially) successful only on his claim for benefits under the “reasonablgation” theory. |
conclude that Aetna’s proposed 75 perceducson in hours adeqtely—even generously—
captures the proportion of work that Schumairfsraeys spent on his successful claim. Thus, |
will permit Schuman’s attorneys tecover fees for only one-quer of their claimed hours.

3. Presumptively reasonable fee

Winona Zimberlin claims 386.13 hours. Reducirer hours by 75 percent, | will allow
her to recover fees for 96.5 hours. MultipliedWinona Zimberlin’s reasonable hourly rate of
$375, the total fee award for Winona Zimberlin will be $36,187.50.

Russell Zimberlin claims 48.8 hours. Redudmg hours by 75 percent, | will allow him
to recover for 12.2 hours. Multiplied by Russelifierlin’s reasonable hourly rate of $200, the
total fee award for Rus&imberlin will be $2,440.

Adding the fee awards for Schuman’s two attorneys, | hold that the Schuman is entitled

to attorneys’ fees in the amount of $38,627retn the defendants, jointly and severally.

D. Should Schuman be awarded costs?

Schuman also claims $450.10 in costs (caingjof the filing fee and mailing charges
for waiver of service of process forms). Undection 1132(g)(1) of ERISAin [my] discretion
[I] may allow . . . costs of d@ion to either party.” 29 U.S.®& 1132(g)(1). Conversely, under
Local Civil Rule 54(a)(2), only “th@revailing party” is entitled toosts, and “[n]o costs shall be

allowed . . . if the [c]ourt is unable to identiiye prevailing party.” Loal R. Civ. P. 54(a)(2).

19



| am permitted to award costs under ERIScause Schuman has achieved “some
degree of success on the meritddrdt, 560 U.S. at 255, and the defendants have not opposed
Schuman’s request. Nevertheldssxercise my discretion—congit with the Local Rule—to
deny costs because Schuman is not a “prevailing p&eel’ocal R. Civ. P. 54(a)(2). The

attorneys’ fees award sufficiently compensates Schuman for his limited success on the merits.

V. Conclusion

Schuman’s motion for attorneys’ feissgranted up to the amount of $38,627.50, and

otherwise denied. Schuman’s motion for costs is denied.

So ordered.
Dated at Bridgeport, Conneati; this 20th day of June 2017.
/s/ STEFAN R. UNDERHILL

Stefan R. Underhill
United States District Judge
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