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UNITED STATESDISTRICT COURT
DISTRICT OF CONNECTICUT

GLENN R. CARLSON, and
NANCY E. CARLSON, No. 3:15-cv-01045 (MPS)
Plaintiffs,

V.

ALLSTATE INSURANCE COMPANY.
Defendant.

RULING ON MOTION FOR SUMMARY JUDGMENT

Plaintiffs Glenn R. Carlsorand Nancy E. Carlson (cotively, “the Carlsons” or
“Plaintiffs”) filed this action against their homeowner’s insurance provider, Allstate Insurance
Company (“Allstate”), for failure to pay for daages to their home caused by cracking concrete.
Plaintiffs filed their complaint on July 8, 2015, thging claims of breach aontract (Count One)
and breach of the implied covenant of good faitld fair dealing (Count Two). (ECF No. 1.) On
July 9, 2015, Plaintiffs added a claim for unfaimd deceptive practices in violation of the
Connecticut Unfair Insurance Pra@s Act, Conn. Gen. Stat. § 38a-&it6seq.(“CUIPA”) and
the Connecticut Unfair Trade Ptees Act, Conn. Gen. Stat. § 42-1Haeq (“CUTPA”) (Count
Three).(ECF No. 7.)

On December 15, 2016, Allstate moved for sunymadgment with respect to the breach
of contract claim on the grounds that the insurgnotiey at issue did not cover the alleged damage.
(ECF No. 37.) Allstate also mogtdor summary judgment with resgt to the remaining claims on
the grounds that those claims cannot be maintaméte absence of a breach of contract claim,

or, in the alternative, on the grounds that the gmatied facts do not support a claim that Allstate
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acted in bad faith or engaged in unfair practices in ection with the Carlsons’ insurance claim.
(Id.) For the reasons set forth below, the motion is GRANTED.
. Factual Background

The following facts, which are taken from the parties’ Local Rule 56(a) Statements and the
exhibits, are undisputed wds otherwise indicated.

The Carlsons have lived in the propertgdted at 399 North Road, Ashford Connecticut
(“the Property”) since 1991. (EQRo. 42 | 1.) Allstate has insut¢he Property under separate
insurance policies (“the Polig®), each effective for a one-year term, since May 30, 1991, and
continuing through July 30, 2016d({ 2.)

The Carlsons noticed cracking in their fouthola walls beginning in approximately 2011
or 2012. [d. 1 3; ECF No. 38-4 at 10.) the fall of 2014, after hearimgmors about issues with
concrete in the area, Mr. Carlson asked Irwin “Jake” Stevenson, a oegd the contractor
who had installed the Carlson’s foutida, to inspect the foundation wall$d({ 4; ECF No. 38-
4 at 11-12.) After inspding the foundation walls, Stevenstoid Ms. Carlson that there was a
problem with the concrete. (ECF No. 42 {ld)mid-September 2014, the Carlsons hired an
engineer, Silva, to inspect the foundatidd.)(Silva inspected the foundation and issued a report,
dated November 17, 2014, identifying “varyingeéés of gypsum chalking, map cracking, and
concrete surface discolorati” in the foundation wallsld. 1 5.)

On March 31, 2015, the Carlsons submitted a claim for coverage for the damage to the
concrete basement walls of their homkl. (f 6.) On April 10, 2015an Allstate claims
representative conducted an iaitinspection of the Propertyld(  7.) On April 27, 2015, an

engineer retained by Allstate inspected the Riggand drilled core samples from the Carlsons’



foundation walls for analysisld;) Allstate denied the Carlsondaim by letter dated June 19,
2015. (d. 1 8.)
The Carlsons’ Policies state, in relevant part:
Losses We Cover Under Coverages A and B:
We will cover sudden and accidental dirpbtysical loss to property described in
Coverage A — Dwelling Protection and Coage B — Other Structures Protection
except as limited or excluded in this polfcy.
(ECF No. 38-1 at11.)

Under, “Losses We Do Not Cover Und&overages A and B,” the Policies provide:

We do not cover loss to the propemgscribed in Coverage A — Dwelling
Protection or Coverage B —I@ir Structures Protectionmsisting of or caused by:

4. Water or any other substance ofbelow the surface of the ground, regardless
of its source. This includesater or any other substance which exerts pressure on,
or flows, seeps or leaks throughygpart of the residence premises.

12. Collapse, except as specifically prodde Section | — Additional Protection
under item 11, ‘Collapsé.’

In addition, we do not cover loss consigtiof or caused by any of the following:

15. a) wear and tear, aging, marring, scraighdeteriorationinherent vice, or
latent defect;

! The Policies issued to the Carlsons frb®®1 through 2016 were provided in one of two
forms. From 1991 through 1995, Allstate usednré&U1774. (ECF No. 38-1 at 37.) From 1995
through 2016, Allstate used Form AP472d. @t 5.) The relevant paons of the two Forms are
largely the same, except where noted in the foosnmdéow. Neither party contends that the minor
language differences between the policies are matbtiakéeootnote 9jnfra).

2 The 1991 — 1995 Policies provide, “Wil pay for sudden and accidengatiysical loss
to the property described ingtDwelling Protection coverage,@pt as limited or excluded in
this policy.” (ECF No. 38-1 at 44.)

3The 1991 — 1995 Policies provide, “We do not cover loss to the property described in the
Dwelling Protection coverage resulting in any mariren: . . . 10. Collapsef a building structure
or any part of a building structure except as provided in Section | — Additional Protection under
‘Collapse’.” (ECF No. 38-1 at 45.)



d) rust or other corrosion, mold, wet or dry fot;

g) settling, crackig, shrinking, bulging or expaies of pavements, patios,
foundations, walls, floors, roofs or ceilings;

22. Planning, Construction or Mainterwan meaning faulty, inadequate or
defective:

b) design, specifications, workmdmg, repair, constrction, renovation,

remodeling, grading, compaction;

c) materials used in repair, congtion, renovation or remodeling; or

d) maintenance;

of property whether on oifidhe residence premises agy person or organization.
(ECF No. 42 11 9-10, 13; ECF No. 38-1 at 11°13.)

Under the section titled, “Section | — Additional Proteii the Policies provide:

11. Collapse

We will cover:

a) the entire collapse of aeered building structure;

b) the entire collapse of part afcovered building structure; and

c) direct physical loss to covered pesty caused by (a) or (b) above.

For coverage to apply, the collapse of a building structure specified in (a) or (b)

above must be a sudden and accidentattpieysical loss caused by one or more

of the following:

b) .hidden decay of the building structure;

f) defective methods or materials used construction, repair, remodeling or
renovation.

4 The 1991 — 1995 Policies exclude “rust; moldf wedry rot” at subsection 13(c) but do
not mention corrosionld.)

>The 1991 — 1995 Policies provide, “We do not cover loss to the property described in the
Dwelling Protection coverage resulting in any marfr@n: . . . 7. One or more of the Items listed
below, if that Item is one divo or more causes of a loss andhé other cause(s) of the loss is
(are) excluded by this policy. . b) Defect, Weakness, inadegy, fault or unsoundness in: . . .
2) design, specifications, workmdmg, construction, grading, compaart; or 3) materials used in
construction or repair; or 4) maintenanceanly property including, bubot limited to, land,
structures, or improvements afy kind, whether on or off thesidence premises. (ECF No. 42
11; ECF No. 38-1 at 44-45.)



Collapse does not incledsettling, cracking, shrinkg, bulging or expansion.
(ECF No. 42 1 14; ECF No. 38-1 at 20.)

The 1995 — 2016 Policies apply “only to losse®cturrences that take place during the
policy period.” (d. 1 12.Y

In its denial letter, Allstate cited severabpisions of thePolicies as grounds for denial,
including the provisions under tisses We Do Not Cover Undéoverages A and B” excluding
coverage for losses consisting ofaaused by “wear and tear .deterioration, inherent vice, or
latent defect”; “rust or otherorrosion, mold, wet or dry rot”; W]ater or any other substance
which exerts pressure on, oowls, seeps or leaks through anytpd the residence premises”;
and “faulty, inadequate, or defective . . . matisriused in repair,onistruction, renovation or
remodeling.” (ECF No. 38-3 at 5-6.) The letteatetl that an engineeetained by Allstate
concluded that

[T]he concrete is of a poor quality and has degraded over time due to the high water

to cement ratio in the pour. The material strength of the concrete is deficient. This

poor quality has resulted in shrinkage csaakd made the concrete permeable. The

engineer finds the deterioration has baéwng-term process. The failure is ongoing

and not the result of adden and accidental loss.

(Id. at 6)

® With respect to “Collapse,” the 1991 — 198licies provide, “We will cover: a) entire
or partial collapse of a coverédilding structure; and b) direldss to covered property caused by
the entire or partial collapse of a building structure. For coverage to apply, the collapse of a
building structure speciféein (a) or (b) above must be adsien and accidentdirect loss caused
by one or more of the following: . . . b) hiddeecdy or hidden vermin damage; . . . e) defective
methods or materials used ionstruction, repair, remodeling om@vation but only if the collapse
occurs in the course of consttion, repair, remodeling ormevation. Collapse does not include
settling, cracking, shrinking, bulging oxgansion.” (ECF No. 38-1 at 54.)

" The 1991 — 1995 Policies apply “only for lasscurring during the policy period.” (ECF
No. 42 1 12))



The parties each retained experts in engingeand concrete analysis to evaluate the
condition of the Carlsons’ basement walls ancesgtigate the causes thie cracking. The parties
do not dispute that the chemical reaction at work in the Carlsons’ home was ultimately identified
as oxidation of iron sulfide mineralS€eECF No. 41 at 4 n.1.)

The Carlsons retained engineer JamesilizaSwvho inspected thimundation walls of the
Property and authored a report (“the Silvgp®#’), dated November 17, 2014. (ECF No. 42-4.)
The Silva Report states, “[t]he level and tygfeconcrete distress rext during our inspection

appears to be consistent witbnditions that are usually obsedveuring the incipient stage of a

sulfate attack.” (ECF No. 42-4 at 5 (emphasisoriginal).) The Silva Report stated, “[t]he
foundation walls appear to have varying lev@lgyypsum chalking, map cracking, and concrete
surface discoloration.”ld.) Based on investigations of othessidential concrete foundations in
Connecticut, Silva noted that, “[ijn general, coneresting for these similar foundations revealed
that the concrete was of a poor quality (low cosspive strength and high moisture permeability),
which made the concrete susceptible to attack from water-soluble sulfates located in the
groundwater or in thbackfill material.” (d. at 6.) The Silva Report fumér stated that, “[a]t the
time of the inspection, it did not appear thatdtrectural wood framing had been affected by the
observed concrete deterioration,” and that “tlveas no indication of movement or displacement
of the concrete foundation.Id. at 5.)The Silva Report analyzed seakoptions for the Carlsons.
Under “Option 1,” “Do Nothing,” the report stated, “If no action iseta, the externalulfate attack
will continue, and over time, additional concreteterioration will occur, potentially causing
damage to the structural framing systamg/or possible collapse of the foundatiohd: @t 7.)

The Carlsons also retained an engineevjd@randpre. Grandprenducted an inspection

of the Property on July 16, 2015, and authoredpart (“the Grandpre Rert”), dated October



18, 2016, summarizing his conclusions. (ECF No. 423D-81.) The GranderReport stated that
Grandpre had observed a walistbly bowing inward”; a walthat was “displaced upward and
outward”; and cracks “similar to concrete shrinkage crachkd.”dt 41.) The Grandpre Report
stated that the ‘ancrete was internally fractureduenbling, and no longex solid mass.”I{l.) As
a result, Grandpre concluded that the Carlsonséiment walls were “substantially structurally
impaired. Cracks formed as the deterioration ssgrogressed, and the concrete weakendd.” (
at 42.) In Grandpre’s opinion, “thenly viable action was to reswe the deteriorated concrete
basement walls and replace thenid’) At his deposition, Grandprestified that the cracking was
part of a chemical process he believed to la@irred over a perioaf years, beginning when
the concrete was poured. (ECF Ma.7 15; ECF No. 38-4 at 42-4&)andpre agreed with defense
counsel that the process “was notidden process.” (ECF No. 38-4 at 43.)

Allstate retained structural engineer BriAguirre, who inspected the Property on April
21, 2015, and reviewed reports prepared in wwtjon with concretestrength tests and
petrographic analysis obacrete samples extracted from the Carlsons’ hoBe=HCF No. 42-4
at 12-13, 32-37.) Aguirre authored a reporté“fkguirre Report”), dated June 12, 2015, following
his inspection and evaltian of the Property.Id. at 13-31.) The Aguirr®eport concluded that
“the deterioration of th concrete walls has bearong-term process. [Buo the low-strength and
high permeability of the concretas well as the signdant quantity of crddng, deterioration of
the foundation walls exposed taetbxterior will continue.”lfl. at 13.)

Allstate also retained a concrete expertkNbcaglione. Scaglione authored a report (“the
Scaglione Report”), dated July 28, 2016, concerning petrographic analgsie of the concrete
specimens extracted from the Carlsons’ fourma{ECF No. 38-4 at 52-57.) Scaglione confirmed

that core samples drilled from the Carlsofindation walls containenlon sulfide materials,



predominantly pyrrhotite. (ECF No. 42 1 16; ECF B®-4 at 55.) The Scaglhe Report concluded
that “cracking distress [&s] judged to be due to the oxidation of iron sulfide minerals (i.e.,
primarily pyrrhotite FexS) present within some of [the] csaraggregate particles,” and that the
“cement paste of the concrete is judged to be gaality.” (ECF No. 38-4 at 56.) The Scaglione
Report further stated that “[a] source of watenéeded for the iron sulfide minerals to oxidize
within the concrete,” and that Scaglione’s opinion, “for theracking distress to have reached
the observed levels, a long term exposure to &riex source of water is necessary.” (ECF No.
38-4 at 57.)

Allstate also retained structural engineéeonard Morse-Fortier. Morse-Fortier stated in
his affidavit that, based on the evidence he restvand in particular the Scaglione Report, “the
conditions at the Property are the result of ltergn progressive deterioration of the foundation
walls. This deterioration ressltfrom oxidation of pyrrhotitea reactive iron-sulfide mineral
contained in the concrete aggregate.” (ECé. [88-2 at 3.) Morse-Fber also stated that
“[p]lyrrhotite was present when the concrete was@dl. Over time, when exposed to air and water,
pyrrhotite oxidizes and expands, causing crackinigl) (Morse-Fortier prepared a report (“the
Morse-Fortier Report”), dated November 23, 2016, in which he summarized these and other
conclusions. (ECF No. 38-2 at 5-16.) However, Mefartier was unable to examine the concrete
foundation walls in their pre-remolvstate, as the Carlsons hadealdy removed and replaced the
foundation walls. Ifl. at 5.) Morse-Fortier’s report statdst he reviewed the above-mentioned
reports, photos accompanying those regp@nd deposition transcriptsd.(at 6-11.)

The Carlsons had their concrete basemefliswamoved and replaced in late 2015. (ECF

No. 38-4 at 19.) The Carlsons testifiat each of their depositionsatithey did not take issue with



any conduct by Allstate oth¢han the denial aheir claim. (ECF No. 42 § 17; ECF No. 38-4 at
17, 32-33.)
. Legal Standards

“Summary judgment is appropriate only if tini@vant shows that there is no genuine issue
as to any material fact and the movargnsitled to judgment as a matter of lawdlan v. Cotton
134 S.Ct. 1861, 1866 (2014) (internal quotation marks and citations omitted). “In making that
determination, a court must view the evidence in the light most favorable to the opposing party.”
Id. (quotation marks omitted). On summary judgngeoburt must “construe the facts in the light
most favorable to the nonmoving party and nrasblve all ambiguities and draw all reasonable
inferences against the movantCaronia v. Phillip Morris USA, In¢.715 F.3d 417, 427 (2d Cir.
2013). The moving party bears the burden of detnainsg that no genuine issue exists as to any
material fact.Celotex Corp. v. Catret477 U.S. 317, 323-25 (1986). thfe moving party carries
its burden, “the opposing party must come foxvanth specific evidece demonstrating the
existence of a genuine dispute of material fagtéwn v. Eli Lilly & Co.,654 F.3d 347, 358 (2d
Cir. 2011).

“The mere existence of a stilla of evidence in support ahe plaintiff's position will be
insufficient; there must be evidence on which the jury could reasonably find for the plaintiff.”
Anderson v. Liberty Lobby, Inel77 U.S. 242, 251 (1986). “A party opposing summary judgment
cannot defeat the motion by relying on the alteges in [the] pleading, or on conclusory
statements, or on mere assertions that affidatipporting the motion @mot credible. At the
summary judgment stage of the proceeding, pférdre required to prest admissible evidence

in support of their allgations; allegations alone, withoatidence to back them up, are not



sufficient.” Metsack v. Liberty Mut. Fire Ins. CdNo. 3:14-CV-01150 (VLB), 2017 WL 706559,
at *4 (D. Conn. Feb. 21, 2017).

The proper construction of an insaocg policy is a question of lalR.T. Vanderbilt Co.,
Inc. v. Hartford Accident & Indemnity Gdl71 Conn. App. 61, 93 (2017An insurance policy
is to be interpreted by the sageneral rules that govethe construction ofrgy written contract.”
Connecticut Medical In€o. v. Kulikowski286 Conn. 1, 5 (2008) (citation and quotation marks
omitted).

If the terms of the policy are cleand unambiguous, then the language, from

which the intention of the parties is Ibe deduced, must be accorded its natural

and ordinary meaning.... When interpretag insurance policy, we must look at

the contract as a whole, consider alevant portions toge#r and, if possible,

give operative effect to every prowsi in order to reach a reasonable overall

result.... As with contracts generallg, provision in an insurance policy is

ambiguous when it is reasonably susdaptito more than one reading. Under

those circumstances, any ambiguity in the terms of an insurance policy must be
construed in favor of the insured because the insurance company drafted the

policy.

Id. at 5-6(citations, quotation marks, and alterations omitted).

“The insured bears the burdehestablishing coverageHarleysville Worcester Ins. Co.
v. Paramount Concrete, InclO F. Supp. 3d 252, 259 (D. Conn. 2017he burden of proving
that an exclusion applies is dhe insurer, but the insured héhe burden of proving that an
exception to an exclusiaeinstates coverageCapstone Bldg. Corp. v. Am. Motorists Ins. ,Co.
308 Conn. 760, 788 n.24 (2013).
1. Discussion

A. Breach of Contract

The Carlsons argue that Allstate is liable loeach of contract beuase it failed to cover
losses as set forth in the Policy. Specifically, the<das argue that theare entitled to collapse

coverage because “the concrefalls of the basement of the @&ons’ home have decayed and

10



broken apart” such that they are “substantialiycttrally impaired.” (EF No. 41 at 7.) The
Carlsons argue further that becatlseclaimed “structural[] fail[ug]” of portions of the basement
walls was caused by oxidation wbn sulfide materials, the Cadns are entitled to coverage
because the claimed “collapse” isusad by “[h]idden decay of the building structure” or “[u]se
of defective materials in conattion, repair, remodeling ormevation,” and collapses caused by
such events are coel by the Policiesld. at 8.)

In support of this position, the Carlsons relythe Connecticutupreme Court’s decision
in Beach v. Middlesex Mut. Assur. C205 Conn. 246, 253 (1987). (ECF No. 41 at 9Bdach
the Court found that where thesirance policy at issue did ndefine the term “collapse,” the
term could reasonably be interpreted to includeutastantial impairment dfie structural integrity
of a building,” in addition to an event of “a sudden and catastrophic naBeacth 205 Conn. at
252-53. “If the defendantrisurer] wished to relgn a single facial meanirgf the term ‘collapse’
as used in its policy, it had the opportunity expsessidefine the term to provide for the limited
usage it now claims to have intenddd.’at 251. The Court also rejectthe defendant’s argument
that the policy’s exclusion for loss by “sett, cracking, shrinkage, bulging or expansion” meant
that, when read in the conteoftthe policy as a whole, therte “collapse” necessarily connoted a
sudden catastrophe:

Nowhere does the policy express a cle@ambiguous intent to exclude coverage

for a catastrophe that subsequently develmpsof a loss that appeared, at its

inception, to fall within the rubric of &tling, cracking, shrinkage, bulging or

expansion.” . . . . Read in its entye. . . the defendant’s policy does not
unambiguously limit its liability to a ‘coljase’ of a sudden and catastrophic nature.
Id. at 251-52.

The Carlsons argue that tBeachCourt’s interpretation of “collapse” applies here, as

Allstate similarly left “collapse” undefined in the Policies, and that this likewise means that the

11



exclusion for losses consisting of or caudmd “settling, cracking, shrinking, bulging, or
expansion” is not a baer to coverage. (ECFdN 41 at 10.) This argumefails, however, because
the Allstate Policies “providéor the limited usage,” 205 Conn. 261, of “collapse” that was
missing inBeach While the Policies do not define the term “collapse” itself, they qualify the
types of losses that will be considereaveredcollapses. Most importantly for purposes of
distinguishingBeachand the cases that rely on it, the HeBamake clear that “[flor coverage to
apply, the collapse . . . must Aesudden and accidental direct physical loss . . . .” (ECF No. 38-1
at 20);see alsdBacewicz v. NGM Ins. CaNo. 3:08-CV-1530 (JCHR010 WL 3023882, at *6
(D. Conn. Aug. 2, 2010) (denying summary judgmestause a reasonable jury could find that a
“collapse” occurred within theneaning of the plaintiffs’ policy, where “collapse” was undefined
and the policy contained mequirement of suddennesBglz v. Peerless Ins. C&204 F. Supp.
3d 457, 463-64 (D. Conn. 2016) (denying summparygment where policy contained no
suddenness requirement for covered losg&sgs v. Liberty Ins. Corp33 F. Supp. 3d 110, 114-
16 (D. Conn. 2014) (denying motion to dismissandpolicy contained no suddenness requirement
for covered losses). ThHeacewiczZCourt highlighted tha key distinction beteen that case and one
involving a claim like the Carlsonby noting that if the isurer in that case & intendedo limit
collapse coverage to situatiomyolving sudden and catastrophic$p it presumably could have
done so.Bacewicz 2010 WL 3023882, at *5Unlike inBeachand its progenythe Policies here
unambiguously express an intent to limit coverage to “sudden and accidental” collapses. Thus, the
alternative definition ofcollapse” formulated ilBBeach—ad'substantial structural impairment”—
does not apply here.

The Carlsons next argue that the use ottéher “sudden” is ambiguous in the context of

the collapse coverage provision. In the conigfixan insurance policy involving “sudden and
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accidental” pollution, the Connecticut Supremeu@ held that “sudden” included a “temporal
quality, which requires that the onset of ttedease in question oasuquickly or happens
abruptly.” Buell Indus., Inc. v. GreatdNew York Mut. Ins. Cp259 Conn. 527, 536 (2002). The
Court, reviewing dictionary dmitions, “acknowledgel[d] that, the word sudden can be used to
describe theinexpected natures well asbrupt onsetof the event hag described.Id. at 540
(emphasis added). But it concluded that ia dontext of the phrasisudden and accidental,”
because “accidental” already inded an element of unexpectedness, “sudden” had to be accorded
a temporal element to avoid rendering it mere surplusdgat 540-41.

Following the logic oBuell, courts have ruled in favor of insurance companies in concrete
decay cases where insurance policies require “suddeé accidental” losses, or otherwise contain
language requiring that the loss be temporaltyupt, including in cases involving the policy
language at issue hei®ee, e.g Adams v. Allstate Ins. GaNo. 3:16-CV-1360 (JBA), 2017 WL
3763837, at *4 (D. Conn. Aug. 29, 2017) (grantingtiolto dismiss where policy required a
“sudden and accidental direct physical los€pugh v. Allstate Ins. CoNo. 3:17-CV-140 (JBA),
2017 WL 3763841, at *5 (D. Conn. Aug. 29, 2017) (gireg motion to dismiss where policy
required a “sudden and accidandirect phgical loss”);Miller v. Allstate Ins. Cq.No. 3:16-CV-
2059 (JBA), 2017 WL 3763425, at *4 (D. Conn. Aug.2®17) (granting motion to dismiss where
policy required a “sudden and accitidrdirect physical loss”)Metsack v. Liberty Mut. Fire Ins.
Co,, No. 3:14-CV-1150 (VLB), 2017 WL 706599,*at (D. Conn. Feb. 21, 2017) (granting motion
for summary judgment where policy required adden and accidentalrdct physical loss”);
Alexander v. General Ins. Co. of Ameritdo. 3:16-CV-59 (SRU), transcript of oral ruling, ECF
No. 22 at 23 (D. Conn. July 7, 2016) (grantmgtion to dismiss where policy at issue defined

collapse as an “abrupt falling down or caving id@miola v. Hartford Cas. Ins. CdNo. CV-15-
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6008837-S, 2017 WL 1258778, at *1 (Conn. Super. Ct. M&017) (granting summary judgment
where policy defined collapse as “abrupt falling down or caving in”)foomey v. Central Mut.
Ins. Co, Docket No. CV-15-6009841-S (Conn. Sugét.. Aug. 3, 2017) (unpublished) (granting
summary judgment where policy defined collapséaasabrupt falling down or caving in”). |
reach the same conclusion hetsudden,” as used in the phrase “the collapse of a building
structure . . . must be a suddand accidental direct physidaks,” unambiguously refers to a
temporally abrupt event.

The Carlsons also argue that the term “suddeaimbiguous because certain of the covered
causes of collapse, such as “hidden decay” artiéim insect infestation,” occur gradually. (ECF
No. 41 at 14-15.) In support of this position, thel€ms urge the Court to adopt the reasoning
used inKelly v. Balboa Ins. Co897 F. Supp. 2d 1262, 1268 (M.DaF2012) (denying summary
judgment, in part by finding that the inclusion“etidden” in the definition of “loss” in a policy
that covers insect damage rendered the provaianiguous). | decline to do so, following instead
the reasoning employed by other coumtshis District. As the Court ik\lexanderreasoned, the
Carlsons are seeking coverage for an atlegalapse, not decay. €hPolicies unambiguously
afford coverage once the specified hidden processeh,as decay or insect infestation, result in
a sudden and accidental collapsee Alexander v. General Ins. Co. of Amerda. 3:16-cv-59,
transcript of oral ruling, ECF®& 22 at 13-14 (D. Conn. July 7, 2016¢e also Metsack v. Liberty
Mut. Fire Ins. Ca. No. 14-cv-1150 (VLB), 2017 WIZ06599, at *7 (D. Conn. Feb. 21, 2017)

(“*Hidden decay’ and ‘hidden damage to the building structure caused by insects or vermin’ can

8 Relying onBeach the Carlsons argue thequiring an insuredo wait for a sudden or
catastrophic falling down would Beconomically wasteful,” to sanothing of the potential for
injury or death resulting from suchcalamity.” (ECF No. 41 at 13 (quotirBeach 205 Conn. at
252).) While this argument may have meritisita policy argumeni&and does not bear on the
guestion of contract interpion before the Court.
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cause a collapse that an insured would perceive as ‘sudden’ if the decay or infestation were truly
hidden from the insured’s view.”). That the Pa@gacknowledge that sudden collapses may result
from hidden, gradual process#ises not render them ambiguous.

Because the term “sudden,” as used in thiagse coverage provision, means temporally
abrupt, the Carlsons must point to evidence ttratioss for which they seek coverage occurred
abruptly, and not merely unexpectgdbr it to be a covered collapse.

Here, the parties do not dispute that thecpss leading to the cracking of the Carlsons’
basement walls occurred graduallge€ECF No. 41 at 12 (“There igtle doubt that the chemical
reaction that caused the damagethe Carlsons’ home occurs over years and is gradual in
nature.”).) All of the retained experts have opitieat the process has oceed or will continue to
occur over a period of yearSdeECF No. 42-4 at 7 (opinion ohe Carlsons’ retained engineer
Silva that “[i]f no action is taken, the external sidf attack will continue, and over time, additional
concrete deterioration will occur, potentially sang damage to the structural framing system,
and/or possible collapse ofetlioundation”); ECF No. 38-4 d2-43 (testimony of the Carlsons’
engineering expert Grandpre regagihis belief that the crackingas part of a chemical process
that occurred over a period of years commenciitg the initial pouring of the concrete); ECF
No. 42-4 at 13 (opinion of Allsta’s retained engineer Aguirthat “the deterioration of the
concrete walls has been a long-term process”): BG. 38-4 at 57 (opinion of Allstate’s retained
concrete expert Scaglione that “for the crackiligtfress to have reached the observed levels, a
long term exposure to an exterior source of wateecessary”); ECF No. 38-2 at 3 (opinion of
Allstate’s retained engineer Marg-ortier that “the conditions #te Property are the result of

long-term progressive deteriti@n of the foundation walls”).
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Despite the overall agreement among the Eragperts, the Carlss argue that “the
gradual reaction can cause sudden events throughout the course of the deterioration,” and that “the
record suggests that such sudden events had odcurtiee Carlsons’ home, in that the pieces of
concrete had fallen to the floon& more significantly, that motean one wall had shifted inward
by some increment.” (ECF No. 41 at 12.) In suppbthis argument, they point to the opinions
of their engineering expert, Grandpre, whoyided the following testimony at his deposition:

Q: So that’s a process thabisen occurring over the 25 years?

A: Yes.

Q: So it’'s not a sudden process?

A: Correct.

Q: Could the process result ir-at’'s a gradual process, right?

A: Yes.

Q: Could the gradual peess result in a sudden evenmewhere down the road?

A: Yes.

Q: What sudden eventightthat be?

A: Sudden event such as the wall going frioemng straight and plumb to shifting

inward some increment, or to pieces of the concrete within the wall falling to the
floor.

(ECF No. 42-5 at 13 (emphasis added).) Batdhly evidence of such a “sudden” event actually
occurring in the Carlss’ home that Grandpre testifiéue observed was cracking—which is
unambiguously excluded from covgeaunder a separate restrictmmcovered collapses set forth
in the Policies: “Collapse does not include settling, cracking, shrinkiniging or expansion.”
(ECF No. 42 1 14see alsd&CF No. 42 11 9-10 (“we do nabwer loss consisting of or caused by
. . settling, cracking, shrinking, bulging or expansof . . . foundations [and] walls. . . .”).)

Specifically, Grandpre testified that he observeddence that pieces of concrete are falling from
the wall” from photographs shomg “the classic map patternacking and expansion, opening up
of these cracks, and where three cracks intersecta void . . . represented by some missing
concrete that has fallen from the wall.” (ECF M2-5 at 13.) While the falling pieces of concrete,

according to Grandpre, might constitute a “suddarent, they do not amount to a covered loss
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under the Policies, becauseyhare caused by crackinggeECF No. 42 f 9-10 (“we do not
cover loss consisting of or caused by . . . crackingof . . . walls . . . .”).) The Grandpre Report
also states that he observed conditions that resembled the second type of “sudden” event that he
said might result from the gradual processcofhcrete deterioration: “using a plumb bob |
determined that the wall was bulging inward abme and an eighth inch.” (ECF No. 42-4 at 41,
ECF No. 42-5 at 14.) But the Grandpre Report dumssuggest that sudbulging had in fact
occurred suddenly, and his depmgittestimony does not suggesatiall eventsnvolving a wall
“going from being straight andyainb to shifting inward some irement” happen suddenly. In any
event, “bulging” and “expansion” are also exptgexcluded from collagscoverage. Thus, even
if the bulging and expansion of the wall thatdieserved were suddengthdo not constitute a
collapse under the clear langeof the Policies.

Even when the process of deterioration teatausing damage to the Carlsons’ home—
which both sides acknowledge is a gradual ondsraken into micro-events, those micro-events
do not constitute a covered “collapse” if, as iis ttase, they amount tw more than settling,
cracking, shrinking, bulging or expaos. Because the Carlsons pdimho evidence in the record
that the damage to their home wasth suddenand something other than settling, cracking,
shrinking, bulging, or expansiongyare not entitled to collapgoverage under the Policies.

Finally, the Carlsons also cannot meet an additional requirement for collapse coverage—
that the loss be “(a) thentire collapseof a covered buildig structure; (b) thentire collapseof
part of a covered building structyr{or] direct physical loss tcovered property caused by (a) or
(b) above,” (ECF No. 42 | 14; ECF No. 38-1 a{@Mphasis added)). No reasonable juror could
find that “pieces of the concrete within the wallifey to the floor” from gaps left by cracks or a

“wall going from straight and plumb to shiftingward some increment” means that an “entire
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collapse” has occurredseeAgosti v. Merrimack Mut. Fire Ins. CGd:16-cv-01686 (SRU), 2017

WL 3710786, at *6-7 (D. Conn. Aug. 28017). In each case, the wall was still standing and, as
Grandpre acknowledged, the Carlsons’ residence was, when he visited, suitable for continued
occupancy, not characterized by a safety hazard, “not about to fall down to the basement
floor.” (ECF No. 42-5 at 143 Especially when read in lighif the language making clear that
collapse isnot mere “settling, cracking, shrinking, buhgj, or expansion,” the phrase “entire
collapse” must mean something more catanlgghan the conditions Grandpre observed.

Because | find that the Policies unambiguously exclude coverage for the Carlsons’ alleged
loss, | GRANT summary judgment on the breach of contract claim.

B. Breach of Implied Covenant of Good Faith and Fair Dealing

The Carlsons also claim that Allstate is liable for breach of the implied covenant of good
faith and fair dealing. “Every contract imposes upon each party a duty of good faith and fair dealing
in its performance and its enforcement. In otwerds, every contract carries an implied duty
requiring that neither party do anythitigat will injure the right of the other to receive the benefits
of the agreement.De La Concha of Hartford, Inc. v. Aetna Life Ins. G269 Conn. 424, 432
(2004) (internal citations, quotation marks, and alterations omitted).

“To constitute a breach of the implied covehaf good faith and fair dealing, the acts by
which a defendant allegedly impedes the plaigtiffight to receive benefits that he or she
reasonably expected to receneder the contract must have been taken in bad f&tmpstone
Bldg. Corp. v. Am. Motorists Ins. G808 Conn. 760, 794-95 (2013) (alterations omitted). In the

context of an insurance policy,iblations of express duties are necessary to maintain a bad faith

° Although the 1991 — 1995 Policies also provideerage for “partial collapse,” those
policies require the bringing of suit “within enyear after the date of loss,” which would
presumably make them inapplicable here. (ECF No. 38-1 at 59.)
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cause of action.Id. at 797. As a result, the implied covenant of good faith and fair dealing “is not
implicated by conduct that does not impair contractual righds 4t 795. Because | find that the
Carlsons fail to provide evidence to supportainslifor breach of contra@gainst Allstate, and
therefore that Allstate’s conduct did not impiie Carlsons’ contractuabhts under the Policies,
the Carlsons’ claim for breach of the implied caoaet of good faith and fair dealing also fails.

C. CUIPA/CUTPA

Finally, the Carlsons also claim that Allstatelated CUIPA and CUTPA. Where the claim
is premised on denial of coverage under anrarste policy and the insurer’s interpretation of the
policy is correct, there can Ibe violation of CUIPA/CUTPAZulick v. Patrons Mut. Ins. Ca287
Conn. 367, 378 (2008) (affirming dismissal of IPB/CUTPA claim after determining that
defendant insurer’s interpretation of an insurance policy was correct). Because | find that Allstate’s
interpretation of the Policiesas correct, the Carlsons’ CUIRAWTPA claim necessarily fails.

V.  Conclusion

For the reasons stated above, Allstakdttion for Summary Judgment is GRANTED.

IT 1S SO ORDERED.

/s
Michael P. Shea, U.S.D.J.

Dated: Hartford, Connecticut
September 27, 2017
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