Seitz v. J.C. Penney Properties, Inc. et al

UNITED STATESDISTRICT COURT
DISTRICT OF CONNECTICUT

RALPH SEITZ,
Plaintiff,
V. CASENO. 3:15¢v-01131 (VAB)

C.PENNEY PROPERTIES, INC.;
C. PENNEY CORPORATION, INC.
Defendants/Third-Party Plaintiffs,

J.
J.

V.

FOLSOM CONSTRUCTION LLC
Third Party Defendant.

RULING ON DEFENDANT J. C. PENNEY’S MOTION FOR SUMMARY JUDGMENT
ON PLAINTIFF’S COMPLAINT

Ralph Seitz‘(Plaintiff”) brings this action again3tC. Penney Properties, Inc. addC.
Penney Corporation, Inc. (collectively, C. Penney”), alleging thatl. C. Penney’s negligence
in maintaining a parking lot oits shipping facilityin Manchester, Connecticut caused am
slip, fall, and sustain severe, painful, and permanent injudi€s. Penney has moved for
summary judgment, alleging thiathad no dutyo Mr. Seitzat thetime of his fall because a
winter storm was ongoing. Sé&eC. Penney Mot. Summ. J., ECF No. 44.

For the reasons that follow, the motistDENIED.

I. Factual Background

J.C. Penney owns and maintains the Manchester Logistics Cétitefdcility”) in
Manchester, Connecticufl. C. Penney’s Local Rule 56(a)(1) Stm¢:J.C. Penneystmt.”), ECF
No. 48, 1 1.At the facility, tractor-trailer trucks bring shipments of gowdand out of the

Facility’s warehouses and docks. &if{2-3.
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In February 2014, Mr. Seitz worked for Schneider National, amandependent
contractor that provided trucking servicgesand from the Facility. Icaty 7. On February 18,
2014, during a winter storm, Mr. Seitz drove from his hamgpstate New Yorko the Facility.
Id. at118-11. He plannedo pick up a shipment of goods thewould taketo various locations
in New York. Id.at 17. At approximately 8:00 a.m. on February 18, after overnight
temperaturesdd dippedaslow aseight degrees Fahrenheit, snow beigeiall in Manchester.
Id. at79110. Mr. Seitz estimated that there Wasobably aninch of snow on thground” when
he arrivedn Connecticut, but that the snowasn’t coming down redhard.” Seitz Dep., Ex. 2
to J.C. Penney Stmt., ECF No. 48-2, 7:15-20.

Mr. Seitz arrivedat the Facilityat approximately 10:00 a.m. J.C. Penney Sat#. 15.
He learned fronBSchneider’s office atthe Facility that the shipment was not readyatd 18,
and decidedo have lunch while he waited, idt J 19. He left his truckto walk to a nearby
restaurant. ldatq 20. After Mr. Seitz walket25, 30 feet from theruck,” his“feet just kicked
out from undehim.” Seitz Dep. 140:4-5; see alsoati149:1-7(“Actually, my right leg kicked
out and I just went flying, and I just landed hardmy left side.”). Mr. Seitz stated th&twhen |
landed, | thought | landed on pavement, and | - when | got up, it seas ice and not
pavement.” Id. at 140: 4-7.

He believedthat he slipped on ice, and not snow, becdsedidn't figure snow would
be thatslippery.” Id. at 140:12-13.He agreed, however, thae never saw the ice that he slipped
on and‘wouldn't be ablgo describe what that ice wége.” 1d. at 140:12-20; but see idt 149:
1-7 (“ W]hen my body landed, for the area that I cleared out withbody with the snowit was
ice underneatime.”). After falling, Mr. Seitz lost consciousness farsplit second,” felt dizzy,

and“saw stars.” Seitz Dep., 50:12-18. Afterwards, he returteedis truck and eventually fell



asleepn the bunk of the truck. J.C. Penney Stfift22-24. When he woke up several hours
later, he was unabte move his truck because of the snow that had accumulated. Id.

Mr. Seitz visited three medical providers after the accident and told all of them that he
had sustained injuries after slipping on i®.’s Stmt. Disp. Factd]2-4; see also Exs. 2td
Serrano Decl., Ex. b P1.’s L.R. 56(a) Stmt., ECF No. 52-3 (report of Brittany Hausman, PA);
52-4 (report of John Cambareri, MD), 52-5 (initial evaluation report from Matthew Brown, PT).
Mr. Seitz had visited the Facility several days before his accident. Seitz Dep., 20:1%:24.
stated that he did nttecall” the weather conditions on that date. Id.

J.C. Penney submitted a report from RoBei€ox, a meteorologisgsan exhibitto its
motion for summary judgment. See Decl. of Robert Cox, EaD&ef.’s L.R. 56(a) Stmt., ECF
No. 48-6(“Cox Decl.”). In his report, Mr. Cox summarized the weather conditions and
accumulated precipitation during the wedkMr. Seitz’s accident. Idatp. 4-5. Mr. Cox
concluded that snow began fallimgManchester during the predawn hours of February 13, 2014
[and] continued beyond midnight (the start of February 14th) and fell maithg form of snow
after about 2:30 a.m.-3:00 a.m. on the 14th, [resuitirifptal snow accumulatiom Manchester
[of] about9.0”-10.0”.” Cox Letter, Ex. @o Def.’s L.R. 56(a) Stmt., ECF No. 48-6, 4-5. Folsom
Construction, a contractor for J.C. Penney and third-party Defemdtimé case, submitted
invoicesto J.C. Penney indicating thiathad cleared snow and spread atthe premises from 5.
a.m. until 12 noon on February 13th. Invoice No. 28123, Exo D2f.’s L.R. 56(a) Stmt. ECF

No. 48-12.

1 Mr. Seitz argues oppositionto summary judgment that this estimation was incorrect because

it was“based on the erroneous assumption that February 18 Wwasraday,” and that he

actually visited the Facility on the Thursday before his accident, on February 13, 2014. See Opp.
Mem.at7.



Snow begaro fall again during the afternoaf February 15, andninchof snow had
accumulated before the snowfathpered off” by 11:00 p.m. Cox Lettep. 4. Folsom
Construction performed snow plowing and salting services after that accumulation, between 3:00
a.m. and 9:00 a.m. on February 16th. Wb snow fell on February 17th, when the high
temperature reached 32 degrees. Id. Mr. Cox estimatetibat depthon untreated,
undisturbed ground surfaces was abidu®”-16.0” on Februaryl 7th.” 1d. During the night of
February 17th, the temperature droppedix degrees. Id. Snow began falling again between 8
a.m. and 3:30 p.m. on February 18th, resulitmigvo to two and a half inches of additional
accumulation. 1d.

In 2011, J.C. Penney entered into a contract with Folsomperform snow removal and
salting” atthe Facility. J.C. Penney Stmt., § 5; see also Contract, 6x.6. Penney Stmt.,

ECF No. 48-5. Laura Briggs, who was the Office Manager for Folsom from 200@ eidged

for businessn December 2014, explained that when Folsom was requaial workat a
location,“the foreman on-site . . . would insure thiatvasdone.” Briggs Dep., Ex. 30 J.C.
Penney’s Stmt., ECF No. 48-3, 100: 2-6. The foreman would not produce a report of the work
that was completed. 1dt100:11-12.Ms. Briggs also stated that she had no wagetermine,

from the document® her possessiofiwhether snow was removed from any particulet” or
whether a particular lot was salted on a particular dayat lD0:13-21.

J.C. Penney Contract with Folsom provided that Folsom would apphg appropriate
ice melt product . . . based on current and forecasted conditiQustract, 4.2. It added that

Generally, pure sais considered effective dowtn 20 degrees. Ice melt products

formulatedto be effectivan temperatures below 20 degrees, sagimagnesium

chloride, will be appliedo maintain safe driving and walking conditioas
needed.



Id. Despite this contractual languads. Briggs stated that Folsom usédraight salt” at the
Facility during the 2013/2014 season. Briggs Dep. 48:B1&.Briggs stated that she did not
“believe . . . that [Folsom] purchased treatatt” for J.C. Penney and that the decidion
purchase treated salt would have been nbhgdkC. Penney. Iat48:5. In the five days before
Mr. Seitz’s fall, Folsom billed]. C. Penney for fourhoppers” of “complete salting
applications,” on February 13th, 14th, and 16th. See Invoice No. 28123, Eg.J1€. Penney
Stmt., ECF No. 48-6. Accordirtg Ms. Briggs, based on the price Folsom charged, these
“hoppers” would have containetpure,” rather than treated, salt. Briggs Dep. 47:13“2%
And you're ableo discern from that invoice that this was a treated salt application?/ A Nas
not./ Q So, it's the cheaper of the two applications?/ A Yes. Q And taking your attentida back
the contract provision thate just lookedat the nde saying‘using straight salt or treated salt
would be based on the temperatfinecast.” What was your understandingany, about how
the temperature forecast affected whether straight salt or treated salt was used?/ A | don't believe
in the 2013/2014 season that purchased treated salt and that would have been a ddaysion
J.C.Penney.”).

Ms. Briggs also stated that J.C. Penney specified that Folsom only use salt, rather than
sand,atthe Facility. Briggs Dep., 101:15-2By contrast, Folsom used sataodreat the
surfacesat the facilities ofits other customens Manchester, Connecticut. lat101:1-14.
Generally, Folsom would apply s&ita location, evelrf it was not snowing;because of
freezingtemperatures,” since“residual snow melt that thaws during the day[] freezes bacatup
night.” Id.at102: 23-24.

In February 2014, Robert Gardner serasd.C.Penney’s “Maintenance Senior

Manger” atthe Facility. Gardner Dep., Extd J.C. Penney Stmt., ECF No. 48-At thetime of



the incident, Mr. Gardner wé&sesponsible for the [F]acility and thegrounds” and managed a
“crew of maintenancevorkers.” Id.at7:1-11. J.C. Penney asked Mr. Gardner and his team
“inspect[] the entireproperty” at various points, although they did not m&keutine

inspections.” 1d.at21:13-18. Mr. Gardner stated that J.C. Penney employees did notkgep
log . . . regarding the parking lofspections” or the“snow treatment or ice treatment or clearing
work™ in the Facility. ldat22: 16-24.

Mr. Gardner also explained tHgt]he typical method of snow removal [wéat}s
push the snow into a pile ovierone side [of the Facilitygr theother.” Id. at64:15-16. The
“piles could be removed they become large enough that they were creatpagbdem,” but Mr.
Gardner did not recall moving snow piles from the facilitfrebruary 2014, meaninthe piles
weren’t big enough that they were causing a probiethatregard.” 1d. at 64:25-65:1.

Mr. Seitz has &orkers’ compensation case pending against his employer, Schneider
National, Inc. As of December 2, 2016, he has been paid $73,530.95 and had $33,719.29 paid
in medical bills on his behaliPl.’s L.R. 56(a)(2) Stmt.  29.

[I. Standard of Review

In a motion for summary judgment, the burdeon the moving part{o establish that no
genuine issues of material fact remirlispute and that is thus“entitled to judgmentasa
matter oflaw.” Fed.R. Civ. P.56(a). A facis “material” if it “might affect the outcome of the
suit under the governinigw” and a factual issue “genuine” if “a reasonable jury could return a
verdict for the nonmovingarty” based oit. Andersorv. Liberty Lobby, Inc., 477 U.S. 242,
248 (1986).

In reviewing the record, this Court mdsbnstrue the evidencen the light most

favorableto the non-moving party and draw all reasonable infereindésfavor.” Gary



Friedrich Enters., L.L.Cv. Marvel Characters, Inc., 716 F.3d 302, 312 (2d Cir. 2013) (citations
omitted). If thereis any evidencén the record from which a reasonable factual inference could
be drawnn favor of the opposing party on the issue on which summary judge®might,
summary judgmens inappropriate. See Security Insurance Co. of Hartfo@d Dominion
Freight Line Inc., 391 F.3d 77, 83 (2d Cir. 2004); Anderson, 477a12Z50 (summary judgment
is proper only wherfthere canbe but one reasonable conclusiasto theverdict”). In
determining whether summary judgmenappropriate, the Court must consider only admissible
evidence. See SpiegelSchulmann, 604 F.3d 72, 81 (2d Cir. 20¢®) is well established that
in determining the appropriateness of a grant of summary judgment, [the court] ... may rely only
on admissiblevidence”) (citation and internal quotation marks omittedpMR. Civ. P.56(e).

[I1. Discussion

J.C. Penney argues that summary judgnsesppropriate because, under soecalled
“ongoing-stormdoctrine,” it did not owe Mr. Seitz a duty of caieclear snow and ice from the
Facility, while the winter storm was progress. Defs Menat1. Mr. Seitz responds that
“conflicting evidence existasto whether [he] fell du¢o pre-existing ice or du the snow
being deposited on the ground durthg ongoingstorm,” making summary judgment
inappropriate. Opp. Mem., ECF No. 52, 6. The Court agrees with Mr. Seitz.

“In the absencef unusual circumstances, a property owirefulfilling the duty owedo
invitees upon his propertp exercise reasonable diligenoeremoving dangerous accumulations
of snow and ice, may await the end of a storm and a reasdmabkbereafter before removing
ice and snow from outside walks asteps.” Krausv. Newton, 211 Conn. 191, 197-98 (Conn.
1989). To do otherwig, the Connecticut Supreme Court has observed, woulthlepedient

andimpractical.” Id.



The ongoing storm doctring inapplicable whemninvite€'s injury stems from a
“preexisting dangerous condition upon thefendant’s premises,” including preexisting ice or
snow, rather than the ongoing storm. Kraus, 211 Car@8. In such a case, a property owner
may still owe a dutyo aninviteeto clear the preexisting ice and snow. Questionsvakther a
storm has ended or whether a plaintiff's injury has resulted from new ice or old ice when the
effects of separate storms betprronverge” are factual issues thedanbe determinedy a jury.
Id. at 197-98; see also NashArc Enterprises, LLC, 2018/L 1867154at*2 (Conn. Super.
2015)(“The Kraus case . . . does not contemplate the accumulation @f sc@w already on the
property before the ongoirsgorm.”).

Both parties cite Berlinger. Kudej, where the Appellate Court reversed a trial court
decision granting the defendant's motion for sunymadgment under the ongoing storm
doctrine. 120 Conn. App. 432 (2010h Berlinger, the court denied summary judgment
because a genuine issue of material fact remained &bbether the driveway containeanicy
accumulation prioto themorning” of the plaintiff's fall. 1d.at436. The court relied on the
plaintiff’s affidavit, in which he stated that he believed the ice was from a prior precipitation
rather than the ongoing storm, and the plaintiff's deposition testimmowpich he statetthat
he had observed isolated patches of ice on the driveway on the Fridayp pisoDecember 9,
2005fall” and“detailed his observations of the patch of ice on whieifell,” which was‘under
thesnow” that was on the driveway. ldt435.

Similarly,in Dominguez, the court deniédfendant’s motion for summary judgment
because the record did not conclusively establish thaidheiff’s injuries were causdaly the
ongoing storm. Dominguez U.S., 963 F.Supp.2d 107, 1118 (D. Conn. 2013). Specifically,

the plaintiff had stated théfe]veryone wastalking” about the fact that the snow hadn't been



cleared” even before she was injured during a new storm. Id. Additionally, the weather report
for the days preceding the incident reflectétaage in temperature and declimethe total snow
and/or ice present on tlzeound,” indicating“that some melting could have occurred on January
7, and such melted i@ snow could have refrozday [the date of the accident], when
temperatures dropped baickbetween 17 and 34 degrdédirenheit.” 1d; see also Bundy.
Ryefieldll, 4ss n., Inc., 2008WL 642681at*2 (Conn. Super. Ct. 2008) (summary judgment
denied when the plaintifftestified that when his fall occurred[if was not precipitating, and that

it had stopped precipitating during the night there, and that on the morning of the accident, his
walkway had already been shoveled, but there was still ice on the landing that causeslipim
and fall down thatairs.”); Bok-Lopezv. Ceruzzi PropertiesLC, 2012WL 1221407 at*3

(Conn. Super. Ct. 2012) (denying summary judgment whepliaheiff’s deposition transcript

did not describe th¥actual condition that caused the plaintiff's falind“the defendant has not

submitted any evidende show that the parking lot had been clegsnow and ice priaio the

At the same time, a plaintiff cannot dafta summary judgment motion witm
“unsupported” argument that she slipped on preexisting ice dumgngoing storm. Danoy;
Waterbury Housing Authority, 200L 402257 at*3 (Conn. Super. Ct. 2016)n Dancy, the
Superior Court granted summary judgmenthe defendant based on the ongoing storm doctrine,
rejecting theplaintiff’s argument that she had slipped on old ice from a prior storm. Id. The
plaintiff’s argument waSunsupported by personal knowledge, suelsprior observation of the
presence of icatthe place where sHell.” 1d. Additionally, the court rejected tipéaintiff’s
contention thatweather temperatures below freezing could have allowed for oltbiéerm at

thelocation,” becausé&the jury would haveo engagen impermissible speculatian orderto



make a factual finding that there was oldatéhe location, which remained there after the
defendant's snow remowvabrk.” 1d.; see also Barile. Edison Housd,LC, 2003WL
22786284at*2 (Conn. Super. Ct. 2003) (summary judgment granted under the ongoing storm
doctrine when the plaintiff did nGbffer any credible evidenday way of deposition testimony,
sworn affidavit or other acceptable source that the ice that causedf&léwas the result of a
winter weather event that occurred ptiothe . . . event that was ongoing when itie”); but
see Briley. Dolce/AEW Investments No. LL.C, 2007WL 4171577 at*3 (Conn. Super. 2007)
(when the plaintiff submitteen affidavit stating that he fell old ice,” the defendants could
not invoke the ongoing storm doctrine becétidthough they have put forth uncontradicted
evidence thait was snowingt thetime of [the] plaintiff's injury, they have faile provide
evidence that shows there was‘oll ice’ onits propertyat thattime.”).

Accordingto J.C. Penney, Mr. Seitzcontention that he slipped on old ice astks jury
to engagen pureguesswork.” Replyat6. Unlike the plaintiffsn Dominguez and Berlinger,
J.C. Penney contends, Mr. Seitz does not submit eyewitness testimony or other proof of
preexisting ice. Idat7. Mr. Seitz does not present evidence that other people noticed atd ice
the Facility on the datef the incident, Dominguez, 963 F.Supp&d 17, and does not
conclusively state that he sawe atthe Facility before the February 18 storm, Berlinger, 120
Conn. App.at435. The Court disagrees.

The record does suggest that a snow storm was ongoing when Mr. Seitz fell, and Mr.
Seitz himself estimated that there Wasobably aninch of snow on theround” when he arrived
in Connecticut, and stated that the srimwsn’t coming down redhard.” Seitz Dep. 7:15-20.
Mr. Seitz, however, suggests that he fell on ice located under thelda®ays that there was

snow on the surface of the parking lot, Seitz Dep., 139:25, but he landed on ice underneath:

10



“And when | landed, | thought | landed on pavement, andvhen | got up, | saw was ice and
notpavement.” Seitz Dep., 140:6-He substantiates this claiby offering contemporaneous
medical recordg which he concludes thaeslipped on ice that was undée snow, rather than
snow itself. His testimony suggests that the lot was not uniformly icy, because he‘@ioticot
it to beslippery” until he fell, suggesting that the ongoing storm was not causirng fioem at

the Facility. Seitz Dep., 48:1-13.

Connecticut courts have consistently denied summary judgmsemilar settings,
holding that a plaintiff who claims they fell on ice underneath a layer of fresh snow hadaraised
issue of material fact. See, e.g., Bok-Lopez, 20121221407at*3 (finding genuine issue of
material fact remained where plaintiff and third-party had alleged theréswas over a layer
of iceunderneath.”); Brooksv. Sal-War, Inc., 2018VL 7137628at*3 (Conn. Super. Ct. 2016)
(“First, there is a genuine issue of material faalisputeasto whether the plaintiff fell on new
snow or old ice. Though the plaintiff admitsher affidavit thatt was snowing earlien the day
and also when she exited the stat® p.m., she states that she slipped on old ice underneath that
fresh snow and that there was no sand or other abrasive materialiarfh€harlesv.

Kennedy, 2013VL 3521678t*3 (Conn. Super. Ct. May 7, 2016Her statement that there
was ice underneath newly fallen snow, creates a material issue astagthether the slippery
condition was causduly a previoustorm.”).

Mr. Seitz’s contention thait was old ice—and thus a dispute that would be properly
resolvedby the trier of fact-is also supportetly the weather report. The report indicates that
ice may have formedt the facility before MrSeitz’s fall. While J.C. Penney argues tftat the
five days preceding [MiSeitz’s] alleged fall, [Folsom] completed four applicationsofcalled

‘treated’ salt,” Ms. Briggs stated that Folsom used ofdyraight salt” at the Facility during the

11



2013/2014 season. See Reply. J.C. Penney’s own records make clear tHatraight salt”

melts ice when the outside temperatisrabove20 degrees, and thatreated” saltis preferred

for lower temperatures. See Contract, 4.2. From this data, a jury could conclude that Mr. Seitz
slipped on ice that had accumulated from earlier snowstorms, or onowatenw—including

from snow piles on the property, thatdturned into ice when the temperature dipped below ten
degrees during the night of February 17th. See Cox Letter, 5; Dominguez, 963 F.aupp72d

18 (noting that the weather report for the days preceding the incident refl€ciadean

temperature and declime the total snow and/or ice present ongheind,” indicating*“‘such

melted ice or snow could have refrozgn[the date of thaccident].”).

Furthermore, neither party offers clear evidence suggesting whether or not the Facility
was clear of ice and snow before the February 18th snowfall. While Mr. Seitz cannot state for
certain the‘actual condition that caused the plaintiffidl,” Bok-Lopez, 2012VL 1221407at *3,
the defendant has not put forth evidence suggestingttigparking lot had been clear of snow
and ice priotto thestorm.” Id. Unlike Dancy, wherdefendant’s property manager specifically
stated that the area had been cleafade and snow before the storm, the record contains no
information from Folsom od. C. Penney employees indicating that the Facility was cleared.
Dancy, 20168NL 402257 at*1 (reviewing affidavit from property managétver[ring] that
snow removal work occurredat [the property], including theidewalk,” on the days before the
storm).

There remains therefore a dispute about a genuine issue of material fact: whether Mr.
Seitz slipped on old or new icanissue reserved for resolutiby a jury.

IV. Conclusion

Defendants motion for summary judgmerg DENIED.
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SO ORDEREDat Bridgeport, Connecticut this 28th dalySeptember, 2017.

13

/s/ Victor A. Bolden

VICTOR A. BOLDEN
UNITED STATES DISTRICT
JUDGE



