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UNITED STATES DISTRICT COURT
DISTRICTOF CONNECTICUT

JOE LEWIS SHEHAN,
Plaintiff,
V. : CASE NO. 3:15-cv-1315 (MPS)
WARDEN ERFE, et al., |
Defendants.
RULING ON DEFENDANTS’ MOTION FOR SUMMARY JUDGMENT
The plaintiff, Joe Lewis Shehan, commenced ¢hig rights action agairiscorrectional officers
at the Corrigan-Radgowski Correctional Center (“Corrigan”). He &sbeldims of excessive force,
deliberate indifference, denial dtie process, negligence, asdsand battery arising from his
confinement in restraints following an incidentCairrigan in November 2014n earlier rulings, the
Court dismissed all except the following claims: d&)iberate indifference aims against defendants
Norfleet, Ruggiero, and ClappdR) an excessive force claimagst defendants Marten, Erfe,
Williams, Champion, Conger, Norfleet, and Ruggiera] &3) state law claims for assault and battery
against defendants Norfleet and Ruggiero. Themdkants have filed a motion for summary judgment
addressing the remaining claims. For the reason$alhat/, the defendants’ ntimn is granted in part
and denied in part.

l. Legal Standard

A motion for summary judgmemtay be granted only where théseno genuine dispute as to
any material fact and the moving party is entitlegutigment as a matter of law. Rule 56(a), Fed. R.
Civ. P.;In re Dana Corp.574 F.3d 129, 151 (2d Cir. 2009). Thewimg party may satisfy his burden

“by showing—that is pointing out tie district court—that there & absence of evidence to support
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the nonmoving party’s casePepsiCo, Inc. v. Coca-Cola CG&15 F.3d 101, 105 (2d Cir. 2002) (per
curiam) (internal quotation marks and citations omitted). Once the moving party meets this burden, the
nonmoving party must set forth specific facts shaythat there is a genuine issue for trilright v.
Goord 554 F.3d 255, 266 (2d Cir. 2009). To detbatmotion for summary judgment, the nonmoving
party must present such evidence as @aliow a jury to find in his favorGraham v. Long Island
R.R, 230 F.3d 34, 38 (2d Cir. 2000).
Il.  Facts

The following facts are undispd unless otherwise indicatéd.

A. The Plaintiff's Familiarity with the Grievance System

The plaintiff was first admitted to the Conneati®epartment of Correction (“DOC”) in 1988.
Over the next ten years, the pidgfif was discharged and readmitted to custody several times. He also
was transferred between Connecticut correctita@lities many times. On January 5, 2001, the
plaintiff was admitted to custodyfdis current term of incarcerati and has since been transferred

between correctional facilities multiple times.

1 The facts are taken from the defendants’ Local Rule Sgédgment and the exhibits submitted by both parties.
Local Rule 56(a)(2) requires the party opposing summnuaiyment to submit a Local Rule 56(a)(2) Statement
containing separately numbered paragraphs corresponding to the LocabRy(@) Statement and indicating
whether the opposing party admits or denies the factsrsietdy the moving party. Each denial must cite an
affidavit or other admissible evidence. L. Civ. R. 56(g)(Bhe plaintiff was informed of this requirement. (ECF
No. 59-19.) Although he filed a Local Rule 56(a)(2) Statement denying some of defendants’ statements and
admitting others, he provided no citations to support higatlke Thus, his statement is insufficient to oppose
defendants’ Local Rule 56(a)(1) Statement, and tfendants’ statements are generally deemed adm@tsiD.
Conn. L. Civ. R. 56(a)(1) (“All material facts derth in said statement will be deemed admitted unless
controverted by the statement required to be servekebgpposing party in accordance with Rule 56(a)2.”).
Because the plaintiff is pro se, however, the Court wikeranarrow exception to this ruling: The Court will not
deem admitted statements in the Local Rule 56(a)(1) Statement that are (1) deneegldwtiff, (2) within the
plaintiff’'s personal knowledge (i.e., such that his deotalld be supported by competent testimony from him),
and (3) not supported by admissions in the Plaintiff's deposition testimony.



During readmission and transfers, the plaintiffeiged inmate orientatio As part of the
orientation process, the plaintiff received bookt@tpamphlets that explained the prison grievance
system. Upon transfer to the MacDougall-Walker Gdioaal Institution in 2006he plaintiff received
an Inmate Handbook that contained a section exipiginmate grievance procedures. There is
evidence that the plaintiff had fdeat least one inmate grievancddve the incident underlying this
action, although the plaintiff disputes this ahd Court will treat itas a disputed issdeSeenote 1,
supra

B. The November 12, 2014 Incident

On November 12, 2014, Correctional Officer Hihom observed the plaintiff assaulting and
fighting with his cellmate in their cell at CorrigaiVhen Officer Hamilton called for assistance, the
plaintiff covered the cell window wittoilet paper. Defendant Champion arrived at the cell with other
officers and ordered the plaintith uncover the window. The plaifi refused and began to yell
profanities through the cell door. Defendant Chammiould hear the two inmates whispering to each
other. Officer Hamilton reported that it appeared thattwo inmates were stag the fight. Defendant
Conger attempted verbal intervention without succ&efendant Champion then ordered both inmates
to approach the cell door so thastraints could be applied. Boittmates refused to comply. Again,
Defendant Champion heard the inmates whisperirggth other. Defendant Champion disbursed a
chemical agent under the cell door and tried tnajpe door to secure the inmates. She was

unsuccessful. A clinical social wiaer and a nurse also attemptestbal intervention. They were

2 In his deposition, the plaintiff initially testified that hecalled filing a grievance about a recreational situation at
Corrigan, but then that “I am not sure | did file a grievance on that.” (ECF No. 59-4 at 12-13.) The Defendant
also submitted what appears to be a grievance filédeéoplaintiff on August 5, 2014, but there is no citation
showing whether the plaintiff acknowledged the authéptaf this document or that the August 5, 2014
grievance was indeed filed by him. (ECF No. 59-9.)
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unsuccessful. “The inmates may have tampei#gdtive locking mechanism on the door.” (ECF No.
59-2.)

Two cell extraction teams assembled and the fifiaivas again ordered to exit the cell. He was
warned that the chemical agent would again be deglibye failed to comply with the order. Both
inmates refused to comply. Defendant Champisbufised another burst cfiemical agent under the
door. When this was unsuccessful, defendant Chandaployed a third burst of chemical agent. After
the third deployment, the inmates complied. They were secured and removed from the cell. The
plaintiff received disciplinary reports for assautipeding an order, and hasgfe-taking. He also was
arrested by the Connecticut State Police ongggof assault, unlawful restraint, reckless
endangerment, and failure to submit to fingerprints.

After he was removed from the cell, the pldintias escorted to the medical unit where he was
decontaminated from the chemical agent. He aks® given medical and mental health examinations
for medical approval before being placed in restéchousing. The plaintiff refused to answer any
guestions. As a result, he wast approved for placement in restive housing. The plaintiff was
confined in cell 113 in the medical utit mitigate any possible self-harm.

C. Plaintiff's Confinement in In-Cell Restraints

In the medical unit, the plaintiff was requiredp@articipate in the routine strip search protocol
under Administrative Directive 6.7. Ehdirective requires an inmate to undergo a strip search before
the inmate is placed insgictive housing or if the inmate has been involved in a significant incident.
SeeDefs’ Ex. E, Doc. 59-7, Directive 6.7, Section 7(A)éhd (7). The plaintiff had participated in a
significant incident and was slatéat confinement in r&trictive housing, so the strip search was

required.



The plaintiff refused to bend at the waist andead his buttocks. Instead, he wanted to squat
and cough. Directive 6.7, Section 3(@juires a visible inspection thfe rectum. The parties dispute
whether the rectum can be visibly inspected whennmate squats and coughs. When an inmate
refuses to comply with a strigarch, as defined in Rictive 6.6 Section 3(Qgorrectional staff may
either conduct a hands-on coriied strip search under Directi¥e7, Section 7(D), or use in-cell
restraints under Digtive 6.5, Section 8(A)(4)In-cell restraints may be used to “ensure compliance
with an order” and “to maintain order, safetydasecurity.” Directive 6.55ection 8(A)(4). Shift
supervisors may use in-cell resttaifor any reason set forth in@en 8(A). Directive 6.5, Section
8(B)(1).

In-cell restraints may includene or more of the following: Ima@cuffs, leg irons, flex cuffs, a
“black box,” a waist chain, and a tethchain. The inmate is handcuffed with his hands in front. His
ankles are secured by leg irons. A tether chainedsrthe two with sufficiet slack to enable the
inmate to stand erect. The bldwix fits over the handcuffs andwers the keyholes to prevent the
inmate from picking the locks. It forms a rigidHki between the inmate’s wrists. In-cell restraints
cannot be used as a punitive measure. Once themestee applied, the inmateust be checked every
fifteen minutes with observations recorded. Thetslmimmander must observe the inmate at least twice
per shift and medical staff must observe the inraateconduct a mental Héaassessment at least
twice per day. Inmates are able to feed themselves and use the toilet while restrained.

A hands-on controlled strip search frequentiuhes in an explosive situation and exposes staff
to injury. In this case, the officers déed to use in-cell restraints instead.

The following facts are supported by evidesabmitted by defendants but disputed by the

plaintiff. Seenote 1supra The officers placed the plaintiff insafety gown and in-cell restraints in



medical unit cell 113. After the officers applied thstraints, Nurse Martin @cked the restraints in
accordance with the restraint protacdWhen Nurse Martin determindioiat the right wrist restraint was
too tight, the restraint was adjusted. An offie&s posted at the plaifiits door for continuous
observation. Nurse Martin later observed that tegaets had been properyplied and allowed for
appropriate circulan and motion.

The plaintiff admits that he was confined andddtied in in-cell restiats from 7:15 p.m. on
November 12, 2014, until 2:25 p.m. on November 14, 2014. He denies that, during this time, his
restraints were checked every fiftemmutes or that he was offersdveral opportunities to be released
from restraints if he would agedo undergo the strip search pratbcHe admits, however, that he
refused all offers, stating, “I am notriméng over for anyone.” (ECF No. 59-2, 1 31.)

The following facts are supported by evidesabmitted by defendants but disputed by the
plaintiff. On November 13, 2014, tipaintiff was observed ahding and adjusting $irestraints. There
are numerous entries in the plaintiff's medieadords for November 13 and 14, 2014, indicating that
medical staff checked on the plaintiff. On Nowveger 14, 2014, at 7:00 a.m., dieal records first note
mild swelling around the plaintiff's wrists. At 9:2bm., defendant Conger adjusted the plaintiff's
restraints. Following this adjustmedefendant Nurse Clapper checklee restraints in response to the
plaintiff's complaints and noted no slling. The plaintiff alleges that he complained of swelling in his
wrists numerous times and that custody and mediaéfidid not check the s&raints for over thirty
hours. The plaintiff contends thiais body type prevented him fromibg able to eabr use the toilet
while restrained.

When the plaintiff was removed from in-cell restta, he was readied for transport to Northern

Correctional Institution. The vidaecording of his removal from reatnts shows the plaintiff smiling



and joking with no complaints ofjury to his wrists. The video shows no signs of swelling, cuts, or
bruises. Although the plaintiff contends the restsaom his wrists concealéke injuries, he was not
wearing restraints during the entire video andGbart is not required to credit his contention for
summary judgment purposeScott v. Harris 550 U.S. 372, 379 (2007) (refusing to credit non-
movant’s assertions for summandpment purposes where they wéskatantly contradicted” by video
evidence). The plaintiff also ajes that he decided not to complany longer about a situation over
which he had no control. Upon his arrival at Northern Correctional Institution, the plaintiff was
examined by medical staff. He expressed no medicaplzonts. In this actiorthe plaintiff alleges that
the use of the in-cell restraints caused him toesyférmanent damage to his radial nerve with no
feeling in the first threéingers of his left hand and loss of grip strength.

D. Use of the Black Box

According to an affidavit submitted by the defants, gaining compliance with a strip search is
important when the inmate is involved in a signifiganson disturbance that mée drug-related or the
inmate may have secreted drugs or a weapon icrbiish or anal area. €hdefendants considered it
possible that the plaintiff had seted drugs, a weapon, or a handcuff key in his rectum. The use of in-
cell restraints with the black box prevented the piffiftom being able to access contraband secreted in
his rectum. In addition, even if the plaintiffidd access a handcuff key, the black box would prevent
access to the handcuff keyholes. Even though the flauats confined alone in a cell, the restraints
would prevent him from engaging in self-harm ndangering correctional staff when they entered the
cell. Although the plaintiff denies élse assertions about the general rieethe use of in-cell restraints
and the black box in situations such as theséalesubmitted no admissible evidence to contradict

them. Seenote 1supra He argues, however, that this rationabes pretextual as in his case he was



confined in a cell with an officer statied at the window observing him at all times.

E. Plaintiff's Grievance

In a grievance dated November 22, 2014, ded fivhile the plaintiff was at Northern
Correctional Institution, thplaintiff made the following complaint@ut the use of iell restraints at
Corrigan from November 12 through 14, 2014:

| was held in Corrigan, C.I. in the medicait on in-cell [restraint] status on 11-
12-14 time 6:28pm until 11-14-14 time 4:00pm, for refusing to comply with a
strip search. | was held in leg restta, handcuffs, with the “Black Box”

attached with chains to my leg chafos 42 [hours] and 28 minutes. | understand
that there are [sic] policy & dictate[s] how to trean] [uncooperative] inmate

... but 42 [hours] in the “Black Boxs [torture] and inhuman to a human
being.... | claim deliberate indifferenc&/hat | would like is the Black Box only
to be used during transport, never taused on a[n] inmate in a[n] in-cell

restraint situation. The ne[s] in my hands were damaged and | don’t have any
feeling in my left hand. | would like sontgpe of medical therapy, and the pain
[and] suffering | [endured] through thiathole] situation, through [torture]

tactics, that should not be allowed t&eglace in a correctional institution. |
would like some kind of monetary settlement. | wrote Warden Erfe, [Captain]
Washington, and [Lieutenant] Congérhey have not responded, but | wrote
[Deputy] Warden Mulligan and he wrotadk. See attached request. All these
request[s] were dated the same day.

(ECF No. 59-4 at 44.) Further evidence regardindiling of this grievance and related papers, and the
response from the DOC officials, discussed below in the apsis of Defendants’ exhaustion
argument.
[ll.  Discussion

The plaintiff is proceeding on a claim of excessive force, statelEms of assault and battery,
and a claim for deliberate indifferemto serious medical needs. Tgiaintiff alleges that defendants
used excessive force on him by confining him weatl restraints for 42.6ours for refusing a strip
search and also challenges the general practiggirad in-cell restraints for inmates who refuse to
participate in a strip search. The plaintiff alseeaits state law claims for assault and battery against
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defendants Norfleet anduBgiero. Finally, the platiff alleges that defendants Clapper, Norfleet, and
Ruggiero were deliberately indifferetat his serious medical needs failing to loosen the restraints,
causing him to suffer radial nerve damage.

The defendants move for summary judgment amdgwounds. First, the defendants argue that
the plaintiff failed to exhaust hedministrative remedies beforensmencing this action. Second, they
contend that he has failed to pFasevidence of a violation oféiConstitution or state law.

A. Exhaustion of Administrative Remedies

Although the defendants do not digp that the plaintiff filed th grievance quoted above, they
argue that he failed to do so in compliance wiipleable grievance procedures and, specifically, that
he failed to make a timely attempt to resolve dispute informally in writing before filing the
grievance, as required by DOC grievance proceduissa result, the Defendants argue, the exhaustion
requirement of the Prison Litigation Reform A42 U.S.C. § 1997e(a) (the “PLRA"), bars the
plaintiff's claims.

The PLRA requires inmates to exhaust availableinistrative remedies before filing an action
in federal court concerningng aspect of prison lifePorter v. Nusslg534 U.S. 516, 532 (2002). An
inmate must exhaust any such remedies, regardledsetifier they provide the relief the inmate seeks.
See Booth v. Churngs32 U.S. 731, 741 (2001). A claim is mothausted until the inmate complies
with all administrative deadlines and procedurgee Woodford v. Ng648 U.S. 81, 90 (2006).
Informal efforts to put prison officials on notiokinmate concerns do not satisfy the exhaustion
requirement.See Marcias v. ZenKk95 F.3d 37, 43 (2d Cir. 2007). I&tlleadline to file a grievance has
passed, an unexhausted claim is barred from federal c®eetWoodfordb48 U.S. at 95. In addition,

the inmate must exhaust his administrative remddiesach claim he asserts in federal co@ge



Baldwin v. ArnongNo. 3:12cv243(JCH), 2013 WL 628660, at *5 (D. Conn. Feb. 18, 2013).

An inmate may be excused from the exhaustamuirement only if administrative remedies
were not in fact availableRoss v. Blake ~ U.S.  , 136 S. Ct. 1850, 1858 (2016). The Supreme
Court has identified tiee circumstances where an administeatemedy, although officially available,
cannot be used by inmates to obtain relldf.at 1859. First, the administrative remedy may operate as
a “dead end,” such as where the office to which inmates are directed to submit all grievances disclaims
the ability to consider themld. Second, the procedures may b&aofusing that no ordinary prisoner
could be expected to “discern or navigate” the requiremeéaitsAnd third, prison officials may “thwart
inmates from taking advantage of a grievan@z@ss through machination, misrepresentation, or
intimidation.” 1d. at 1860.

The Department of Correctionigvance procedures are set fartbAdministrative Directive 9.6.
(SeeDefs.” Mem. Ex. F, EE No. 59-8.) The prockires require an inmate first to seek informal
resolution of the issue in writing, ing an Inmate Request Form. Téy@propriate correctional official
has fifteen days to respond to the Inmate Requesite ihmate is not satisfied with the response, the
inmate must file a grievance and attach the InrRatguest Form containing the response. The inmate
must file the grievance within thirty days oktlate of the cause of the grievance. The Unit
Administrator has thirty days r@spond to the grievance. If tenate is not satisfied with the
response, or no response is providetthin the thirty days, the innt@a may file a grievance appeal.

AlthoughBlakedoes not suggest that an inmate’siemess of grievance procedures is a
prerequisite to finding a failure exhaust, in this casedhundisputed evidence shows that the plaintiff
was aware of the grievance procedures. Beforgfiliis lawsuit, he attended inmate orientation at

various correctional facilities amdceived handbooks describing thenqaistrative remedy procedures
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— as he acknowledged in his deposition. (ECF39e4 at 10-12.). Furthethe plaintiff has not
identified any person who prevented or interfered with his filing the grievance and has alleged no facts
to invoke any of the eeptions identified ilRoss There is thus no doubt thie plaintiff was required
to comply with the grievance procedures set forth in Adnmatise Directive 9.6.

Defendants argue that the piiif failed to do soasserting that heléd his grievance in
violation of the rule requiring h to attach to his g#vance his Inmate Request Form, Form CN 9601,
showing that he had attempted informal resolutiothefdispute or to explawhy that form was not
attached. After resolving all anthiities and drawing all inferencesthe record in favor of the
plaintiff, however, the Court findshat a reasonable juror couladi that he properly exhausted his
administrative remedies as to some of his claimsst,Rhere is evidence the record to support the
plaintiff’'s claim that he did not &gally file his grievance, whiclkgs noted, is dated November 22, 2014,
until December 10, 2014; this timing, taken togethigh ¥he facts discussed below, suggests that he
complied with the rule requiring infmal resolution of the dispute be&ofiling the grievance. (ECF
No. 1 at 22see also idat 9 { 44.) The text dfie grievance provides supptot this interpretation of
the record. It asserts that the ptéf “wrote to” Warden Erfe and othe&Corrigan officials, that they had
not responded, and that he also “terfDeputy] Warden Mulligan,” aofficial at Northern Correctional
Institution who “wrote back.” (ECF No. 59at 44.) The record ingtles evidence that Deputy
Warden Mulligan did indeed “wrfi¢ back” — by filling out the respoagportion of an Inmate Request
Form, Form CN 9601, on December 5, 2014, whichftsr the November 22 date shown on the
grievance but before the December 10 date the gfaintitends he actually filed the grievance. (ECF
No. 59-4 at 68.) The plaintiff's comment in hiseyance that Mulligan fth“wr[itten] back” supports

the plaintiff's claim that the grievance was ndgdi (and not wholly filled out by the plaintiff) until
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December 10. The plaintiff’'s portion of the Intmd&equest Form, which is dated December 2, 2014,
includes essentially the same connpiaet forth in the grievance agdoted above. (Id.) The Inmate
Request Form also includes Deputy Warden Mallig response: “You are asking me to comment or
change policy at another facility that is beyondjmmsdiction” — which the @urt interprets to mean
that the plaintiff was complaining about practieé€orrigan while he was housed at Northern.

The record also includes a separatedte Request Form dated December 2, 2014, and
addressed to Warden Erfe and otb#icials at Corrigan. (ECF No. 52-at 74.) The plaintiff's portion
of that form sets forth essentiatlye same claim set forth in hisgrance and also states: “I[] already
wrote you about this matter. You did not respomtdis matter is not going away. | have re-submitted
these request[s] to all the above, | am still waiting for a responkk)” The response portion of the
form is empty. All this is consistent with the pitaff's statement in his grievance that he “wrote to”
Erfe and other Corrigan officials a@rthat they did not respond.

To be sure, the record as a whole does najuimecally support the riimn that the plaintiff
filed his grievance on December 10. There is othigleeee that the plaintifiled his grievance on
November 22, 2014 (ECF No. 59-4 at 71), which widudve made it impossible for him to have
attached Inmate Request Forms dated in Decemlmherwise to show — given the other evidence in
the record — that he had attempted an informalugen of his complaint. On summary judgment,
however, the Court is required to resolve this conflichaplaintiff's favor, andvhen that is done, it is
apparent that he complied with the requiremeh#&dministrative Directive 9.6. That Directive
requires the inmate to file any grance within 30 days of the “occence or discovery of the cause of
the grievance.” The plaintiff complied with trdeadline by filing a grieance on December 10 to

complain about his confinement in in-cell restta from November 12 tbugh November 14. With
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regard to the requirement of first seeking informeslolution in writing, the Dirgtive states as follows:
"The inmate shall attach CN 9601, Inmate RegEestn, containing the appropriate staff member's
response, to the CN 9602, Inmate Adisirative Remedy Form [i.e., theigwance form]. If the inmate
was unable to obtain a blank CN 9601 ... or did nceive a timely response the inmate request, or

for a similar valid reason, the inmate shall inéuwh explanation indicating why CN 9601 ... is not
attached.....” The text of pldiff's grievance suggestsdhit did attach the Inmate Request Forms,
Forms CN9601 — both the one showing Mulligan’s respand the one sent to Erfe and other Corrigan
officials showing no response. (ECF No. 59-44("“l wrote Warden Erfe .... They have not
responded. | wrote D[eputy] Warden Mulligan and he wrote b&ele attached request. All these
Request[s] were dated the same dayemphasis addedj) Admittedly, Mulligan was probably not an
“appropriate staff member” within the meaning of theebiive — because he did not work at the facility
at which the events that were the subject efghevance occurred — and the Inmate Request Form
addressed to the Corrigan officialsl ot include their response. Buéttext of the grievance, together
with the plaintiff's statements on the Inmate Reql@stn addressed to the Corrigan officials that he
had made previous requests, constitute sufficient es@fm a reasonable juror to find that the plaintiff
“did not receive a timely response to the innratguest” and thus that he complied with the

requirements of the Directivie.

% In the exhibits attached to Plaintiff's original cdaipt, the Inmate Request Form with Mulligan’s responas
attached to the first page of the grievance — althougbeibend page of the grievance, which set forth the text of
the complaint, was missingS€eECF No. 1 at 22-23.) The Inmate Requestn addressed to Erfe and others at
Corrigan — showing no response — was also included iexthibits filed with the original complaint, albeit not
adjacent to the grievance. (ECF No. 1 at 29.)

4 This is so even though the inmate request formemsed to the Corrigan officials is dated December 2, 2014,

and under the Directive those officials had fifteen days to respond. The plaintiff's portion of the form indicates
that he made earlier requests to which those officialaatidespond, and there is in any event no evidence that
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A reasonable juror could find exhstion, however, only with respedctthose of the plaintiff’s
claims in this action that he actiyaasserted in the grievanc&ee, e.g., Ortiz v. McBrid880 F.3d 649,
654 (2d Cir. 2004) (finding exhaustias to due process claim but astto Eighth Amendment claim).
The plaintiff's grievance makes moention of any defendants checkimig and refusing to loosen the
restraints, his inability to feedrhiself or see to his bodily functionsr deliberate indifference to any
need for medical care. The plaintiff has thukaassted his administrative remedies only as to his
excessive force claim and state law assault and batangs, all of which are based on his confinement
in in-cell restraints, including the black box. Tdefendants’ motion for summary judgment is granted
on failure-to-exhaust grounds as to all remainiragne$, including the clairfor deliberate indifference
to serious medical needs, any olairegarding any activities whileglplaintiff was restrained, including
any refusal to loosen the restrajraad any challenges toetlstrip search proceduitself — including the
requirement that he bend at the waist and sgnesaluttocks to allow for a visual inspection of the

rectum®

the Corrigan officials responded at the close of the fiftesnperiod — December 17. Further, a reasonable juror
could find that the plaintiff's transfer to Northern imaiegtely following the events giving rise to his grievance
hindered his ability to submit a timely Inmate Requesi6 and to receive a timely response — and thereby
constitutes “a similar valid reason” for not submittinghwhis grievance an Inmate Request Form from an
“appropriate official” under the Directive. Finally, lattugh the record also includes later inmate request forms
containing responses from the Corrigan officials in whigy thssert that these later requests were the first they
received, | need not credit those statements on summary judgment.

® In his opposition memorandum, the plaintiff contends the search was conducted before several male officers
and one female officer and also that it was videotafgéese claims were neithexteusted nor included in the
complaint and cannot be added to the case via a memoran8aeWwright v. Ersnt & Young, LLPL52 F.3d 169,

178 (2d Cir. 1998) (plaintiff cannot amend complaint in a memorandaug)ist v. Department of Correctigns

424 F. Supp. 2d 363, 368 (D. Conn. 2006 (sameletsi v. Lufthansa German Airlines, Inblo. 99-CV-

4793(SJ), 2001 WL 1646518, at *1 n.1 (E.D.N.Y. Dec.2I®)1) (disregarding new agjation of fact raised in
opposing memorandum; noting that “[a] party cannot antiegid complaint simply by alleging new facts and
theories in their memoranda opposing summary judgment’any event, the Court has reviewed the videotape,
which does not show the plaintiff below the waist and shithat the female officer, Lieutenant Champion, left

the cell while the plaintiff was unclothedDefs.” Mem., ECF No. 59, Ex. D.)
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B. Excessive Force

Defendants also seek summary judgment ompliatiff's excessive force and assault and
battery claims. They argue thatusf in-cell restraints with the dtk box to compel compliance with a
strip search is reasonably relatednaintaining prison security atioht, although the restraints were
applied to the plaintiff for an ¢éended period, he was appropriatelgnitored and offered opportunities
to end the application of force by complying witle ttrip search. As theo@rt noted in the initial
review order (ECF No. 8 at 8), tle&cessive force claim can be constt as presenting both a facial and
an as-applied challenge to the plditgiconfinement in restraints, i.e., that: (1) the practice of using the
black box with in-cell restiats to gain compliance with a striparch is unconstitutional, and (2) in the
circumstances of this case, placing the plaintifhkeell restraints, includg the “black box,” for 42.5
hours for refusing to submit to a strip search was unitotignal. The Court ages with the defendants
that there is no genuine giste of material fact and they are entltte judgment as matter of law with
respect to the faciahallenge to the use of-gell restraints, including thelack box, to gain compliance
with lawful orders, including thstrip search procedure involved herehe Court finds, however, that
there are genuine disputes of material fact that preclude summanygatigegarding the application of
the in-cell restraints to the plaintiff in this case.

The use of excessive force against a prisoneceastitute cruel and unusual punishment even
where the inmate does not suffer serious injuri&se Hudson v. McMilligrb03 U.S. 1, 4 (1992),
accord Wilkins v. Gaddyp59 U.S. 34, 34, 36 (2010) (per curiarithe "core judicial inquiry" is "not
whether a certain quantum of injury was sustalméid-ather whether force was applied in a good faith
effort to maintain or restore discipline, maliciously and sadistically to cause harrVilking 559 U.S.

at 37 (quotingHudson 503 U.S. at 7 (internal quotation rka omitted). There are objective and
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subjective components to the excessive force standétrdson 503 U.S. at 8. Objectively, the court
must consider the level &drce used against the inmate and deileenwhether that force is repugnant to
the conscience of mankindl. at 9-10. Subjectively, the court studetermine whether the defendants
had a “wanton” state of mind when applying the forlzk.at 8.

The extent of the inmate’s injuries is one factor the court may use to determine whether
correctional staff could “plausiblyfiave considered the force necegsa a particular situationld. at
7. Other factors include “the netat application of force, the relanship between that need and the
amount of force used, the threaasonably perceived by the responsdifecials, and any efforts made
to temper the severity of a forceful responslel.” (internal quotation markand citation omitted).

Maintaining order and security in a prison is a legitimate penological objective. Thus, the use of
restraints that are reasaly related to maintaining prison ordend security, without more, does not
violate the Eighth Amendmen&ee Dolphin v. Mansot36 F. Supp. 229, 234 (D. Conn. 1986) (citing
Bell v. Wolfish442 U.S. 520, 540 (1979)). When consideriragne$ relating to the use of restraints,
courts consider the circumstances surrounding useegégiraints, including bothe length of time the
restraints were appliedhd the objective sought to be achieved through their 8se.Alston v.
Butkiewicus No. 3:09-cv-207(CSH), 2012 WL 88887, at *11 (D. Conn. Dec. 7, 2012).

DOC AdministrativeDirective 6.5 permits supervisors to usedell restraints to ensure
compliance with an order and to maintgiison order, safety, and securitgeeDirective 6.5, Section
8(A)(4). Here, the plaintiff refused to comply walstrip search order. Wé he disagreed with the
manner in which the defendants proposed to cdrtiecstrip search, the U.S. Supreme Court has
upheld the use of the “bend and spread” form of strip search by prison offi@alkv. Wolfish441

U.S. 520, 558 n.39 & 560-61 (197@jpholding, against Fourth Aendment and Due Process
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challenges, strip search whereby itenaas naked and required to bend at waist and spread buttocks).
Because the plaintiff thus had no legal basis to rdsstiefendants’ lawful der, the use of in-cell
restraints was warrantechder the directive.

The plaintiff argues that the def@ants could have elected to penh a hands-on controlled strip
search instead of using in-cell neshts. It is not excessive fordegwever, for the defendants to choose
between two lawful force options, and the defendants here reasonably chose one that involved less
“hands-on” force. The defendaritave provided an affidavit of &rict Administrator Peter Murphy
stating that a controlled, hands-onssearch, during which the inmatéégys are forced apart to expose
his rectum and genitalia, can result in an expbsiuation, exposing staff to possible injuraeé
Defs.” Mem. Ex. |, ECF No. 59-11, § 6District Administrator Murphy also states that if an inmate is
permitted to go to restrictive housing without firstrigestrip searched, the inmate may bring with him
contraband secreted in his rectum. Contralvaigiht include drugs, a vegon, or handcuff keys.

During his career, District Administrator Malry has seen this happen numerous tinkesat § 7. With
the black box applied to the handcuffs, it would be naiffecult for an inmate to retrieve items from his
rectum. Even if the inmate were able to regia handcuff key, he walibe unable to unlock his
handcuffs as the lock is covered by the black Hdxat § 8. The plaintiff has submitted no admissible
evidence contradicting this evidence.

The defendants have presented evidence shdhénipreat reasonably rpeived by correctional
staff when an inmate refused to undergo a stripchegter involvement in significant incident, the
need for application of force, and a relationdbgpwveen the need and amoohforce used. Although
application of in-cell restraintsould last longer than a hands-on cofied strip search, use of in-cell

restraints posed a lower risk of injuo staff and the inmate. In addition, the defendants have provided
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the affidavit of Dr. Johnny Wu stating that properlyusted in-cell restraintwith a black box will not
cause injury. (Defs.” Mem. Ex. K, ECF No. 59-13, 1 bgonclude that the fioy of utilizing in-cell
restraints when an inmate refuses a lawful ordenttergo a strip search does not constitute the use of
excessive force. The defendants’ motion for summadgment is granted as tize facial challenge to
this policy.

The remaining federal claim is whether the appilicaof in-cell restraintso the plaintiff under
the circumstances of this case canogtd the use of excessive force. “There is consensus among courts
in this circuit that tight handcuffing does not ctitate excessive force unless it causes some injury
beyond temporary discomfortl’ozada v. City of New Yarklo. 12 Civ. 0038(ILG)(JMA), 2013 WL
3934998, at *5 (S.D.N.Y. July 29, 2013) (quotiognch ex rel. Lynch v. City of Mount Vern&é7 F.
Supp. 2d 459, 468 (S.D.N.Y. 2008) (caliag cases)) (internal quotation marks omitted). Plaintiff
alleges that he suffered permanent radial nerve gautaahis left hand causg loss of feeling in his
thumb and first two fingers (Am. Compl., ECF NB2, 1 39-42), and has filed copies of his medical
records documenting the diagnositd. Ex. 35-36.) The defendants have not filed any contrary
evidence. Injury causing permanent nerve damage is morddéhamimisand applying handcuffs so
tightly as to cause such injurynspugnant to the conscience of mawki Thus, the plaintiff satisfies the
objective component of thexcessive force standard.

The plaintiff also must demonstrate that the defendants acted with a sufficiently culpable state of
mind. The plaintiff's refusal to submit to a body cawagarch lends credencethe possibility that he
was hiding something in his rectur@n the other hand, there is no @nde in the record showing that,
after it became clear that the use of in-cell redisairas not gaining the plaintiff's compliance with the

strip search order, the defendantsrenevisited the option of a handae-search or otherwise considered

18



other mechanisms to achieve thewfial objectives — short of leavingeétplaintiff in a highly restricted
position for 42.5 hours. The video sthothat the plaintiff was not agitated or resisting the officers in

any way, and, when the plaintiff was released fiotcell restraints afte42.5 hours, he was not strip
searched before being transferred to Northern Cooreal Institution. (Pls Declaration, ECF No. 64-

1, 1 14.) The video shows that the black box was removed in the Admitting and Processing room and
not reapplied. (Defs.” MemECF No. 59, Ex. D.) Plaintiff arguesatithe fact thalhe was not strip
searched before transfer calls into questiordéfendants’ contention thapplication of in-cell

restraints was necessary to arsastitutional safety and sedyrand shows that the defendants

intended to punish him by appligat of the in-cell restraints.

The Court concludes that there @anable issues regarding theason for plaintiff's placement on
in-cell restraints and the duratiohthe in-cell restraints. Resailon of this question requires an
assessment of the parties’ credibility, which cdrbredone on a motion for summary judgment. The
defendants’ motion for sumary judgment is denied on this claiamd as to the lated assault and
battery claims.

C. Remaining Defendants

There remains the question of which defendtr@semaining excessive force and assault and
battery claims actually target. Thénot a straightforward question in this case, as the complaint is
ambiguous about which defendantg&vellegedly responsible for gigular acts. The “Claims for
Relief” section of the complaint lists Erfielarten, Williams, Champion, Conger, Norfleet, and
Ruggerio as being responsible foe #pplication of the “black boxpgalied with the handcuffs without
need or provocation” and for “the tort of adsamd battery.” (ECF Nadl at 12 { 66.) But the

complaint does not plead any facts suggesting that Earten, or Williams were actually involved in
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any of the decisions to apply force to the plaintifither than the decisida approve the policy of

using in-cell restraints atuding the black box on inmates who resisters, a decision as to which the
Court has granted summary judgment to defenda®seEHCF No. 1 at 1 65.) Upon reflection, the
Court’s earlier orders are also — admittedly — less ¢hear on this point, as they suggest — incorrectly —
that only defendants Norfleet aRaiggerio were involved in the actwgoplication of force to the

plaintiff. (ECF No. 8 at 8; ECF No. 62 at 6The summary judgment record shows that Defendants
Champion and Conger were also dealing directly Wiehplaintiff and may have had some involvement
in the decision to keep him in restraints for 42.5 hours. In his deposition, the plaintiff testified that he
was suing Erfe, Martin, and Williams because they Wiareharge of the whole policy set up, that they
apply this black box in the first place.” (ECF No.4%@t 25 (describing theghtiff’'s reason for suing
Erfe); see alsad. (as to Martin: “He is inhe same situation....”) and. (as to Williams: “Captain

Williams is in the same boat as the other two .)..The plaintiff offered no other reason for suing

those three defendants and, as ndtezlCourt has granted summary judgment as to the facial challenge
to the use of in-cell graints, including the black box, tompel compliance with orders.

After construing the pleadings and record liberallfavor of the pro se pintiff, it appears that
the remaining defendants are Norfleet, Ruggeramdger, and Champion. As noted, this conclusion
arguably contradicts earlier suggess by the Court that only Norfleet and Ruggerio were defendants
on the as-applied challenge to the plaintiff's confinenmeim-cell restraints. Thus, when the motion for
summary judgment was filed, Defendants CongerGimaimpion may have assumed that they were no
longer defendants as to the as-agpb&cessive force claiand did not need to respond to that claim.

In fairness to defendants Conger and Champion, therCourt will allow those defendants — and those

defendants only — to file a second motion for summadginent as to a single igsuthat is, the issue of
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their personal involvemémn the conduct surround the remainiag;applied excessive force claim.
Specifically, within sixty days of th order, should they believedite is a basis to do so, defendants
Conger and Champion may file a motion for summadgment attempting to sk that there is no
genuine dispute as to a material fact that they were not personallyad in the conduct that forms the
basis of the as-applied excessive force claim. férte counsel concludes there is no basis for filing
such a motion — or otherwise chooses not to file suetotion for any reason — he shall file a statement
on the docket within forty-five days of this ordettifong the plaintiff and theCourt of his decision not
to file the motion for summary judgmiegescribed in this paragraph.

IV.  Conclusion

The defendants’ motion for summary judgment [D¢9] is GRANTED as to claims except the
excessive force claim and assault and batterynslaigainst defendants Meet, Ruggiero, Champion,
and Conger regarding the amgaliion of in-cell restraint® the plaintiff. Within sixty days of this order,
defendants Champion and Conger may file a motiosdmmary judgment as to the issue of their
personal involvement, as described above. If thégroéne not to file such motion, they shall file a
statement so indicating within fortywk days of the date of this order. The Court is unlikely to extend
these deadlines.

All remaining deadlines in thease are adjusted as follows. If Defendants Conger and Champion
file a second motion for summary judgment, then the joint trial memorandum will be due within 45 days
of the Court’s ruling on that motion. If not, thenbtrial memorandum will belue within 45 days of
the filing by defense counsel of the statement inigahat he does not intema file another summary
judgment motion.

The Court will suspend these deadlines if thetigjointly indicate they wish to proceed to
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mediation with a magistrate judge. Should they wistlago at this juncture, étparties shall, within 21

days of this order, file a joigtatement certifying that (1) therpias have conferred with each other

(through counsel, in the case of the defendants), é2)drties wish to proced¢d mediation, (3) the

parties are willing to participate settlement efforts at such medhatin good faith, and (4) the parties

and counsel believe that a medatistands at least a reasonable chanf resolving the case without

trial. The Court will then refer the case for méidia before the Honorable Maggrate Judge Martinez.
SO ORDERED.

Signedthis 4" day of January 2016 Hartford, Connecticut.

/s
MichaelP. Shea
UnitedStateDistrict Judge
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