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UNITED STATES DISTRICT COURT
DISTRICT OF CONNECTICUT

STEPHEN LEE GOCHROS,
Plaintiff,
V. No. 3:15-CV-1552 (MPS)

ALARMAX DISTRIBUTORS, INC.,
Defendant.

RULING ON MOTION FOR SUMMARY JUDGMENT

Plaintiff Stephen Lee Gochros filed thistiao against DefendamlarMax Distributors
Inc. (“AlarMax” or “Defendant”), allegingthat AlarMax failed to pay him agreed upon
commissions for his work performed as a bramemager at its MilfordConnecticut distribution
center. Gochros filed a one-count complaintgallg that AlarMax’s fdure to pay him over
$130,000 in earned commissions violated thenr@@cticut Minimum Wage Act (“CMWA”),
Connecticut General Statuté¢sConn. Gen. Stat.”) 8 31-58t seq Gochros sought his unpaid
commissions and penalty damages available utmde€MWA, among other relief. On June 30,
2017, AlarMax filed a motion for sumamy judgment, asserting that Gochros was not entitled to
the commissions he seeks under the plain langoilgis employment agreement. (ECF No. 40.)

For the reasons set forth below, AlarMartistion for summary judgment is DENIED, as
the employment agreement is ambiguous asyakpects of Gochros’s compensation, and there
is conflicting extrinsic evidence in the record about the parties’ intent. Therefore, genuine issues
of material fact exist as to whether AlarMiaxproperly withheld Gochros’s earned commissions.
l. Factual Background

The following facts, which are taken from the parties’ Local Rule 56(a) Statements and the
exhibits, are undisputed wds otherwise indicated.

A. Gochros Seeks Employment with AlarMax
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AlarMax is a wholesale disbutor of electronic securityglarm, and video equipment.
(ECF No. 40-1 at 3.) Gochros, who has workedhe security sales business since 1980, was
employed as a branch manager at AlarMax’s tarMilford, Connecticut office. (ECF No. 40-4
at 3, 7-8.)

In May 2010, while he was working as a branw@mager at another security sales company,
Alarm Warehouse, Gochros sought employmeittt viilarMax by calling Roger Graf, president
of AlarMax. (ECF No. 40-2 1 3-6.) Goclsrdhvad been working at Alarm Warehouse for
approximately five years, during which he whg sole employee at that company’s Milford
branch. (ECF No. 45-3 at 10.) Gochros reedi a $75,000 annual salary while at Alarm
Warehouse; he did not recall the commission pergent& received, but recalled that his total
take-home pay exceeded $110,000 annually for twoedftt three years he worked there. (ECF
No. 45-3 at 11-12.)

Gochros and Graf had as many as five phaalls before Gochros accepted employment
with AlarMax. (ECF No. 45-3 at 2&ee alsd&=CF No. 45-4 at 7 (Graf’s testimony that they had
“a series of short interchanges pweperiod of a week or so.))Gochros testified that during
those calls, he and Graf discussed his “numberiBSonnecticut,” including that “the business
averaged . . . [aJnywhere from 100,000 [dolla0s140,000 [dollars] a month.” (ECF No. 45-3 at
21.) Gochros testified that thayso discussed his compensatiothattime and “what [he would]
need to make.” (ECF No. 45-3 at 22.)

Graf also testified that the two discussed:f@os’s compensation before he sent Gochros
an offer of employment, though hemembered the conversatiatiferently. (ECF No. 45-4 at
17.) Graf did not recall learning what Gocéitocompensation had been at Alarm Warehouse

before Gochros accepted employment, but recalleditbgtdiscussed “the details of what [Graf]



proposed to him as memorialized[the offer letter].” (d. at 18.) Graf did notecall discussing
the sales Gochros had generated while at AMfanehouse, as Graf “generally [does not] let
people tell [him] anything abotiteir current employers.1d. at 10.) Graf testiéd, however, that
he may have learned information about Aldkfarehouse’s performance in Connecticut between
Gochros’s first call to Graf arliis acceptance of employmerit.(at 12.)
B. Gochros’'s Employment Agreement with AlarMax
Within a month of Gochros’s first calio Graf, AlarMax offered Gochros at-will
employment as the branch manager of its heamch in Milford, Connecticut. (ECF No. 40-2 1
6.) The terms of Gochros’'s employment weet forth in a May 19, 2010 letter (“the Letter”)
written and signed by Grafid 11 6, 8; ECF No. 45-4 at 18.)
The first two paragraphs of the Letter stated:
This letter is to confirm our earlier oeersation where | offered you the position of
Branch Manager for the new distribution cemtAlarMax Distributors, Inc. to be
opened in Connecticut. You will be idaa bi-weekly salary and monthly
commission totaling sixteen percent (168b}he gross profit from your branch.
During your ramp-up period, you will beigaa bi-weekly skary of $3,000.00 and
a commission equal to two percent (2&6)the gross profibn your sales. Gross
profit equals sales, less stoof goods, less freight amidll be adjusted for any
amounts that become non-collectable.
(ECF No. 40-6 at 2.) The Letter did not aefithe “ramp-up period.” (ECF No. 40-2 § 21.)
Gochros began working for AtMax shortly thereafterld. 1 7.)

C. Gochros’s and Graf’s Interpretations of the Letter

! Graf testified that he handles all hiring decisiah AlarMax. (ECF No. 45-4 at 4.) Graf testified
that he thinks he has used the compensation fasmeferred to in the Letter with other incoming
branch managers, though he has no “standard” ensgtion package, as “[e]verything is unique
to the individual.” (ECF No. 45-4 &4.) Graf further tegfied that “[sjome ofthe language” in the
Letter “is the same” as language used in other téteers, though thletters he uses for hiring are
not identical. (ECF No. 45-4 at 21.)



After Gochros received the Letter, Gochavsl Graf had another phone conversation, in
which Gochros asked, in substance, whdtamp-up” period was, and when he would be
considered “ramped-up,” or, “[ijn short form, wmthe 2 percent [wouldjecome 16 percent.”
(ECF No. 45-3 at 2%ee alsd&ECF No. 45-4 at 25.) Gbiros testified thaGraf answered, “when
your office is fully staffed and opational,” but Graf denies this. (ECF No. 45-3 at 29; ECF No.
45-4 at 60-61.) Gochros and Graf did not disoubat “fully staffed” or “operational” meant.
(ECF No. 40-4 at 34ECF No. 45-4 at 59.)

Graf testified that his understanding waattthe ramp-up period would end when “on a
monthly basis 16 percent of gross profits exceedjeel[bilweekly salary, plus 2 percent of the
gross profit.” (ECF No. 40-7 &-6.) According to Graf, at thatoint, Gochros would be paid a
biweekly salary and a commission, which together would amount to térpesf the branch’s
gross profits. (ECF No. 40-7 at 3 (“What | meanthe first paragrapls you would be paid 16
percent of the gross profit. | explaindtht rather than paid once a mordit]| every two weeks
you would get a check for $3,000, andttand the commission togettveould total 16 percent of
the gross profit.”)jd. at 21 (“The salary and commission wotdtal 16 percent.”).) Graf testified
that both formulas—the one settfoin the first paragraph of theetter and the one set forth in
the second—would be calculated on a monthlyshasid that “whichevaway [Gochros] would
make more money is how he would be paid duriag period.” (ECF No. 40-at 8.) Graf testified
that the compensation formula under the first gamah did not include a figure for the biweekly
salary because at that point Gochros would knatraight commission for 16 percent of the gross

profit,” but that AlarMax would pay out the conssion every two weeks,ith the “balance” paid



out at end of the month. (ECF No. 40-7 at 20.) @stified that héold Gochros his understanding
of the compensation struce in a phone chafter Gochros reeived the Lettet.

Graf testified that he did not have a par& reason for offering Gochros 16 percent of
gross profits, and “didn’t run any specific numbeig’'get to that figure. (ECF No. 45-4 at 23.)
Rather, he had a “ballpark opinion” about thersis prospects for sales and gross profits, and
thought that the store could maksjomewhere in the &a of three and a Hamillion dollars in
sales and seven hundred thousand dollars in groBs"ofECF No. 45-4 aR8-29.) Graf recalled
that, at the time, other AlarMax locations weeaching $3.5 million in sales. (ECF No. 45-4 at
30.) Graf and Gochros discussed “from the begigihiGochros’s “wish to add additional staff”
and “grow the business with the assistan€edimer personnel.” (ECF No. 45-4 at 35.)

D. Gochros Asks For Increased Compensation

During the entirety of his employmentttv AlarMax, Gochros was paid $3,000 biweekly,
in addition to a commission of 2 percent of thesgrprofit at the Milford office. (ECF No. 40-4
at 40; ECF No. 40-10.) AlarMax asserts thatatd Gochros under the compensation formula set
out in the second paragraph of the Letter fordilm@ation of his employment because branch sales
never reached “the cross-over point” at whictvatuld begin to pay Gochros under the formula
set out in the first paragraph.

In May 2011, Gochros broke his leg and was uméblork at the distribution center, but
continued to work from home. (ECF No. 45a8 38.) During that time, AlarMax hired a

salesperson, Derek Buzbee, who staffed theildigion center and assisted Gochros. (ECF No.

2 Graf testified as follows: “Q: So when he cédliou after he got this letter and he asked you what
the ramp-up period meant, did you explain it imPiA: | said the ramp-up period isn’t until you
would make more money via the straight 16 paré@mula. Q: More money than what? A: More
money than $3,000 and 2 percent of thesgmprofit.” (ECF No. 40-7 at 4.)



45-3 at 46-47.) Graf testifieddah Buzbee “did not have a [compsation] plan like” Gochros’s.
(ECF No. 45-4 at 39.) In September 2012, AlarMaed Gochros’s daughter Camila to work at
the branch, at which point Gochros considered his branch “fully staffed,” as Steve Heier,
AlarMax’s manager of operationsQE No. 45-4 at 14), authorizecethire and told Gochros that
no other hires could be made. (ER&. 45-3 at 47, 58-59.) Graf did niesue a hire letter to Camila
and did not know whether she had a commaisgilan in place. (ECF No. 45-4 at 41.)

On November 4, 2013, Gochros emailed Grafdb that AlarMax adjust his commission,
writing, in relevant part:

When | was hired back in May of 2010 eey effort was made on both our parts to

make my compensation similar to wHatvas being paid at Alarm Warehouse.

Salary and automotive expenses werdtpmuch dead on. The big difference, at

the start, was commission payments. The percent | would be making on profit on

gross sales at the start (2%) was taabpisted (16%) once the branch ‘ramp-up

period’ had passed.

It seems to me, that based on the inability to hire another experienced person when

the opportunities arose, thtdte branch as currently staffed, is ramped up, and

actually has been for the entire fiscal ydeat was just completed. October will be,

as several previous months have hesnother 6 figure sales month. At Alarm

Warehouse, that would have meant a-faé@me commission payment of more than

$1500. Here, it is $400.

it.v.vé)uld help me and my family greatly if this branch was deemed to be past the
‘ramp-up period’ and my commission was adjusted accordingly.”

(ECF No. 40-11 at 2.) Gochros did not receivespoase to the email. (ECF No. 45-3 at 49.) On
February 7, 2014, Gochros forwarded the Noveml®ndil to Graf again, writing, “Are we ever
going to discuss this Roger?” (ECF No. 45-23tGochros called AlarMax’s corporate offices
twice asking to speak with Graf, but receivedresponse from Graf. (ECF No. 45-3 at 50.)

In late 2014, Gochros sentaher letter to Graf. (ECFd 45-3 at 52-53, 55; ECF No. 45-

8.) The letter, which is undated amdsigned, stated in relevant part:



Your original offer to me was that lauld make what | made at Alarm Warehouse

while in your employ. My life and expenses were based on what | made at Alarm

Warehouse. In August of 2012, a decisweas made to not replace a departing

employee. | was informed by Steve at ttiaie that | should e ‘hourly help’ as

that was where my office was to be. Tharlmh was to be considered fully staffed.

At that point, my commisen should have been raisamthe offered amount of

16% from the 2% | was being paid for fe@vious 3 years. That would have, after

3 years as an Alarmax employee, broughttonhe same compensation that | had

been making at Alarm Warehouse.
(ECF No. 45-8 at 2.) Gochraossigned from AlarMax in Agust 2015. (ECF No. 45-3 at 25.)

Il. Legal Standard

“Summary judgment is appropriate only if tni@vant shows that there is no genuine issue
as to any material fact and the movargnsitled to judgment as a matter of lawdlan v. Cotton
134 S.Ct. 1861, 1866 (2014) (internal quotation maukd citations omitted). The moving party
bears the burden of demonsing that no genuine issue exists to any material factCelotex
Corp. v. Catrettd77 U.S. 317, 323-25 (1986). If the movpagty carries its burden, “the opposing
party must come forward with specific evidemtmmonstrating the existence of a genuine dispute
of material fact.”Brown v. Eli Lilly & Co.,654 F.3d 347, 358 (2d Cir. 2011). On summary
judgment a court must “construe the facts inligjet most favorable to the nonmoving party and
must resolve all ambiguities and draw aligsenable inferences against the movafdronia v.
Phillip Morris USA, Inc, 715 F.3d 417, 427 (2d Cir. 2013).
II. Discussion

A. Section 31-72

Conn. Gen. Stat. § 31-72 st in relevant part:

When any employer fails to pay an employee wages in accordance with the

provisions of sections 31-71a to 31-71i ... such employee . . . shall recover, in a

civil action, (1) twce the full amount of such wagesth costs and such reasonable

attorney’s fees as may be allowed by toert, or (2) if the employer establishes

that the employer had a good faith beliedttthe underpayment of wages was in
compliance with law, the full amount of such wages or compensation, with costs



and such reasonable attorney’s fees aslmallowed by theaurt. Any agreement

between an employee and his or her empléyepayment of wages other than as

specified in said sections shiae no defense to such action.
The CMWA defines wages as “compensation l&dor or services rendered by an employee,
whether the amount is determined on a time, f@ske, commission or other basis of calculation.”
Conn. Gen. Stat. § 31-71a. The CMWA prohibitspayers from “withhold[ing] or divert[ing]
any portion of an employee’s wages” except whezgquired or empoweretb do so by state or
federal law,” or where authorized Hye employee. Conn. Gen. Stat. § 31-71e.

The Connecticut Supreme Court has held 8edtion 31-72 “merely provides a remedy
for violations of an existip wage agreement, and corsfano rights above and beyond the
agreement.”Connecticut v. YP Advert. & Publ'g LLQNo. 3:16-cv-1424 (MPS), 2017 WL
810279, at *7 (D. Conn. Mar. 1, 2017) (citi@gysen v. Securitas Sec. Servs. USA, 32 Conn.
385, 393-94 (2016 Mytych v. May Dpt. Stores C.260 Conn. 152, 165, 162 (2002)). “In other
words, the Connecticut wage sis do not purport to define thv@ges due; they merely require
that those wages agreed to witit be withheld for any reasorGeysen322 Conn. at 394 (internal
guotation marks and alterations omitted). | mtrstrefore look to th underlying agreement
between the parties to determine whether Mkt improperly withheldcommissions under the
CMWA. See Mytych260 Conn. at 165 (holding that theofumission agreement is controlling”
in adjudicating a claiminder Section 31-72).

B. The Letter's Ambiguities

AlarMax argues that it pai@ochros all of the commissioim® was due under the Letter,
which AlarMax argues is unambiguous. The CongatSupreme Court has held that:

[A] contract is unambiguous when its language is clear and conveys a definite and

precise intent. The Court will not torture mis to impart ambiguity where ordinary

meaning leaves no room for ambiguity. Maver, the mere fact that the parties
advance different interpretations of fheguage in question de@ot necessitate a



conclusion that the language is ambigudasontrast, a contch is ambiguous if

the intent of the parties is not clear aradtain from the langgg of the contract

itself. Any ambiguity in a contract mustnanate from the language used by the

parties. The contract must be viewedtmentirety, with each provision read in

light of the other provisions, and every pigigh must be giverfiect if possible to

do so. If the language of the contract is susceptible to more than one reasonable

interpretation, theantract is ambiguous.
Harbour Pointe, LLC v. Harbour Landing Condo. Ass’n, JrB00 Conn. 254, 260-61 (2011)
(internal quotation marks and alterations omditte"Whether contract language is plain or
ambiguous is to be determined by a court as a matter of lawGrasson v. Bd. of Educ. of Town
of Orange 24 F. Supp. 3d 136, 144-45 (D. Conn. 2014) (mdkcitations omitted). “To the extent
the moving party’s case hinges on ambiguousrachtianguage, summary judgment may be
granted only if the ambiguities m&e resolved through #sic evidence thas itself capable of
only one interpretation, or where there is no extrinsic evidence that would support a resolution of

these ambiguities in favor of the nonmoving party’s casegps Co., Inc. v. Cadbury Stani

S.A.l.C, 526 F.3d 63, 68 (2d Cir. 2008).

3 Defendant raises the question of whether Cotimigt or Pennsylvania law governs the Court’s
analysis of the contract, as Deflant’s principal placef business is in Penylgania. “A federal
court sitting in diversity must apply the choicel@aiv rules of the state in which it sit88fown v.
Strum 350 F. Supp. 2d 346, 348.(Conn. 2004) (citindlaxon Co. v. Stentor Elec. Mfg. Co.
313 U.S. 487, 496 (1941)). Therefore, Connecticecitigice of law rules @ply. “The threshold
choice of law question in Conrtesut, as it is elsewhere, iwhether there is an outcome
determinative conflict between the applicable lawthefstates with a potentiaterest in the case.

If not, there is no need to perfn a choice of law analysis, atlte law common to jurisdictions
should be applied.Lumbermens Mut. Cas. Co. v. Dillon Co., |t Fed. Appx. 81, 83 (2d Cir.
2001) (citations omitted). Pennsylvarapplies the same rules aintract interpretation as those
discussed abov&ee, e.gKripp v. Kripp, 578 Pa. 82, 90-91 (2004) (“When the terms of a contract
are clear and unambiguous, the intent of the pagtissbe ascertained from the document itself .
. .. A contract is ambiguous if it is reasonaslisceptible of differertonstructions and capable
of being understood in more than one sense While unambiguous contracts are interpreted by
the court as a matter of law, biguous writings are interpretdxy the finder of fact.”) (internal
citations omitted). Thus, there is no outcome mheitgative conflict between the applicable laws
in this case and the Court need nug&ge in a choice of law analysis.



Thus, the Court must look to the language ef ¢bntract itself to determine whether an
ambiguity exists; Gochros’s and Graf’s testimony regarding each’s respedgvpretations of
the terms of the written agreement are not relevant to determining whether the agreement is
ambiguousSee Datto Inc. v. Braban856 F. Supp. 2d 354, 365 (D. Conn. 2012) (limiting analysis
to the language of an employmegireement to determine whethiee agreement is ambiguous).

The relevant language of the Letter states:

This letter is to confirm our earlier oeersation where | offered you the position of

Branch Manager for the new distribution cemtAlarMax Distributors, Inc. to be

opened in Connecticut. You will be idaa bi-weekly salary and monthly

commission totaling sixteen percent (168b}he gross profit from your branch.

During your ramp-up period, you will beidaa bi-weekly skry of $3,000.00 and

a commission equal to two percen¥qRof the gross pfit on your saled.Gross

profit equals sales, less stoof goods, less freight amidll be adjusted for any

amounts that become non-collectable.

(ECF No. 40-6 at 2.) AlarMax argues that thstfparagraph unambiguously states that after the
ramp-up period ended, Gochros’s compensation,the sum of a biweekly salary and monthly
commission, would be 16 percent of the Milfdminch’s gross profitAlarMax further argues
that Gochros would be paid under the secondgpapd’s compensation stture until 16 percent

of the branch’s gross profits exceeded the etimn$3,000 biweekly salapius a commission of

2 percent of gross profiteECF No. 40-1 at 13-15.)

Gochros counters that, at a minimum, both tieaning of the “ramp-up period” and the
formula for his compensation under the first paagbr(i.e., once he was considered “ramped up”),
are ambiguous. Gochros further argues that higargtation of these ambiguities—that his branch

would be considered “ramped up” amit was “fully staffed” andhat, under the st paragraph,

his commission would increase from 2 percent tpdi@ent of gross profits, and that his biweekly

4 Graf testified that he undegstd that “your sales” meant totalimch sales. (ECF No. 40-7 at 7.)

10



salary would remain the same—is reasonabl€H®o. 45 at 12-13.) | agree with Gochros.
Specifically, | find that the Letter is ambiguoasd that the extrinsic evidence submitted by the
parties conflicts, in two keyespects: the compensation Gaxsh was owed under the first
paragraph and the meaning of the “ramp-up peribdiscuss each of these ambiguities below.

1. Compensation Under the First Paragraph

First, the Letter is ambiguous as to whethecl@os was entitled to lsiweekly salary in
addition to a commission of 16 percent of grpesfit under the first paragraph, or whether his
total compensation under that paragraph was twapped at 16 percent gfoss profit. The first
paragraph of the Letter reads, in relevant part: “You will be paid a bi-weekly salary and monthly
commission totaling sixteen percent (16%) ofdhass profit from your branch.” (ECF No. 40-6.)
It is not clear whether the word “totaling” ithis sentence modifiemnly the word “commission,”
as Gochros argues, or whether it modiftee phrase “a bi-weekly salary and monthly
commission,” as AlarMax argues.

AlarMax submits that “a bi-weekly salarycamonthly commission taling sixteen percent

. . of the gross profit” means that Gochsosompensation under the first paragraph would,
including both salary and commission, amount to X6 of that month’gross profit, but that
the payment would be divided intobiweekly salarpf an unspecified acunt, plus, apparently,

a “true-up” payment at the end of the monBCF No. 46 at 4.) One textual argument in
AlarMax’s favor is that the Letter does not ke word “totaling” after the word “commission”

in the second paragraph. Rather, the secorabpagph states: “During your ramp-up period, you
will be paid a bi-weekly salary of $3,000.00 amdommission equal to two percent (2%) of the
gross profit on your sales.” (EQ¥o. 40-6.) AlarMax argues thtte second paragraph’s reference

to “a bi-weekly salary of $3,000.00 and a commissiqual totwo percent . . . of the gross profit”

11



(emphasis added) means that under the separambraph, Gochros would receive a biweekly
salary of $3,000 and separatecommission of 2 percent of g® profits—which helid in fact
receive. Thus, AlarMax claimghat, unlike the word “totaling’in the first paragraph, which
AlarMax argues modifies “a bi-weekly salaapd monthly commissiohthe phrase “equal to”
modifies only “a commission.”

AlarMax’s interpretation assigns different maags to “totaling” and “equal to.” Words in
contracts take on their ordinameanings, however, unless thentext shows that a special
meaning was intendedohen v. City of Hartford244 Conn. 206, 215 (1998), addttionary
definitions of “totaling” and “equal to” reflé¢he common understanding that they are synonyms.
Thus, the use of the terms “totaling” and “equaindhe first and second paragraphs, respectively,
does not clarify whether Gochros sv@ be paid a salary in atidn to a commission of 16 percent
of gross profits under the firgiaragraph, or whether his compation was to be capped at 16
percent of gross profits. In shipgiven the synonymous meaningf“totaling” and “equal to”,
AlarMax has not established that its interpretation that the twdsalmave different meanings is
the only reasonable one.

AlarMax also suggests that the biweekly salsey forth in the first paragraph was left
without a dollar amount becauseniis expected to change to eefi the gross profit in a given
month. (ECF No. 46 at 4 n.2.) This implies thia “biweekly salary” wa simply a means of
paying out the 16 percent commission in biwedk$fallments. AlarMax’$nterpretation does not

resolve the ambiguities in the Letter for threasmns. First, AlarMax’s interpretation conflicts

5 See “Total [verd: to amount to,” Merriam-WebsteDictionary, https://www.merriam-
webster.com/dictionary/totalinga@t visited January 23, 2018); “Equatljectivg: of the same . .
. amount . . . as another,” Merriam-V¢gdr Dictionary, https://www.merriam-
webster.com/dictionary/equéast visited January 23, 2018).

12



with the common understanding of the tefisalary,” which implies a fixed level of
compensatiofi.If the dollar amount of the biweekly payment was tddfevariable, as AlarMax
claims, why it was called a “salarig not clear. Second, AlarMaxisterpretation arguably renders
the term “biweekly salary” superfluous, artdrpretation courts arcautioned to avoidSee
Ramirez 285 Conn. at 14 (“[T]he law of contractiémpretation militates against interpreting a
contract in a way that renders a provision silpeus.”) (internal quotatio marks and alterations
omitted). It is not clear why AlarMax includedpaovision for a “biweekly salary” in the first
paragraph if Gochros’s competisa under that paragraph was imtied to be a commission of 16
percent of gross profits only, AéarMax claims; while it is possible that it remained necessary to
include some indication of the frequency of payment, it is still not clear why the word “salary”
was used if, as AlarMax suggests, the amountimeaded to be variabl¢ECF No. 46 at 4 n.2.)
Third, AlarMax’s interpretation assigns two diffatemeanings to the term “salary”: AlarMax
suggests that in the second paragraph the “sailagy’fixed default payment that Gochros would
receive regardless of any commission earned, kheifirst paragraph, it is a means of paying out
a monthly commission in variable installmeftpart from pointing out that “salary” is given a
numerical value in one paragraph hat in another, AlarMax fail® explain why the Court should
assign two different meamgs to the same wor&ee Two Farms Inc. v. Greenwich Ins.,G28

Fed. Appx. 802, 805 (2d Cir. 2015) (“Generally, ‘a woskd by the partiaa one sense will be

® SeeWebster’s Third New International Dictionaffaalary: fixed compension paid regularly .

....” Black’s Law Dictionary (10 ed. 2014), “Salary: An agreed compensation for services . . .
usu[ally] paid at regular intervals on a yearlgisaas distinguished from an hourly basis.”

” As discussed below, an examination of Graéstimony on this issue only sows further
confusion.

8 AlarMax does not explain how a commission that is measured monthly would be divided into
biweekly payments.
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given the same meaning throughout the contirache absence of cowarivailing reasons.™)
(quoting 11 Williston on Contracts § 32:8"(éd.)) (internal citations omitted).

At a minimum, Gochros’s interpretation—thia¢ would be paid a biweekly salary of
$3,000 plus a 16 percent commission once he transd to the structure under the first
paragraph—is at least as reasonable asMsais, which makes the letter ambiguous. As
discussed, the verbiage usedhe Letter is open to the reasonable interpretation that “totaling”
and “equal to” were intended asieynyms, and that “salary” hassteame meaning in the first and
second paragraphs. (ECF No. 45-3 at 11-12, 21-Z2ys, AlarMax has not met its burden of
demonstrating that the first paragraph oé thetter sets out an unambiguous compensation
structure.

2. “Ramp-Up Period”

The Letter is also ambiguows to the meaning of thHeamp-up period.” The second
paragraph of the Letter stat@srelevant part, ‘fijuring your ramp-up period, you will be paid a
bi-weekly salary of $3,000.00 anccammission equal to two perddi2%) of the goss profit on
your sales.” (ECF No. 40-6 at 2.) The Letteeslmot define the term “ramp-up period” and, in
particular, does not indimwhen it would end.

The term “ramp-up period” is susceptible to varying definitid®se Datto In¢.856 F.
Supp. 2d at 365 (“whether such term is ambiguauss on whether it has varying definitions in
common parlance”) (quotinBemillard v. Remillard297 Conn. 345, 355 (2010Dictionaries
define “ramp-up” as “buildup, increase,” and proviadea financial definition, “an increase in the

amount of products or services a company selsially by expansion into new markets or
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geographic regions’Moreover, the word “periodduggests a length of tim&Because the Letter
does not provide a metric for measuring the lergjtthe “ramp-up peri,” whether the end of
the “ramp-up period” would be markég a set date or a milestonetie branch’s activities, such
as a certain level of staffing, profitsr another metric, is unclear.

Gochros’s interpretation that the length of the ramp-up period would be measured by the
level of staffing at the Milford lanch is reasonable, because it sstgja length of time fixed by
an (arguably) objective metric. Itis at leastemsonable as AlarMax’s interpretation, under which
the “ramp-up period” is not a time period at &yt a compensation floor that Gochros could
default to at any time if profits decreased enougfarMax asserts that Gochros would be paid
under the second paragraph unless branch salegdeadbvel where 16 pment of gross profits
“exceeded” the sum of Gochrodiaveekly salary of $3,000 pluss 2 percent commission. (ECF
No. 40-1 at 6, 15; ECF No. 40-2 2.2 AlarMax repeatedly characiees the Letter as providing
for a comparison between Gochros’s compensatnaier each of the two paptaphs to determine
which paragraph governed by providing a greater yield, but the word “exceeds”—or any other
word implying a comparison—does not appear in theek.eAlarMax points to no textual evidence
to support its assertion that thiest paragraph’s structure woulbe triggered only when it would
yield greater compensation than what Gochemeived under the second paragraph. Given the
commonly understood meanings of the terms framp” and “period,” AirMax’s interpretation

is plainly not the only reasonabinterpretation of the Letter.

% See“Ramp-up,” Merriam-Webster.com, http'ssww.merriam-webster.com/dictionary/ramp-
up?utm_campaign sd&utm_medium=serp&utm_sesgjsonld (last visite January 22, 2018).

The Tenth Edition of Black’s Law Dictionary doeaot define “ramp-uperiod” or “ramp-up.”

10 See“Period: the completion of aycle, a series of eventsy a single action” Merriam-

Webster.com, https://www.merriam-webstem/dictionary/period?utm_campaign
=sd&utm_medium=serp&utm_source=jsonldlast visited February 5, 2018).
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C. Extrinsic Evidence

The parties have submitted conflicting extrinsividence regarding the intent of their
agreement, making sumnygudgment unwarranted.

As to Gochros’s compensation under the firsageaph, Graf testified that he intended for
Gochros to receive only a commission ofgegcent of the branch’s gross profitSe€ECF No.
40-7 at 20 ("What you call the lettformula . . . | take as yomork straight commission for 16
percent of the gross profit”).) @ himself provided contradictptestimony, however, as to how
compensation under the first paragraph would wGnlaf at one point téi§ied that “every two
weeks [Gochros] would get a check for $3,000, aatlahd the commission together would total
16 percent of the gross profit” (ECF No. 40-7 at B) another, he testdd that the biweekly
payment could be higher than $3,000peleding on the profits that montlsgeid. at 20 (“You
are going to have something come every two wagglss,the balance . . So down the road if you
were doing a fabulous sales number and you wekénga huge total with the 16 percent of your
sales, rather than have ygat a smaller number every twaeeks and a larger commission, we
may split it up and say let's spread it out thriooigt the month . . . . That 16 percent could have
been paid out as 5,000 biweeklywhat have you.”).)

With regard to when Gochros would tsition from compensation under the second
paragraph to compensation under the first paragfagi,testified that henvisioned a “crossing
point” at which Gochros’s compensation structure would shift:

What | intended is to let him make @msich money as he possibly could. The term

in my head, but | do not reltasing this term with himbut the term in my head is

until you cross the crossing point. You could boil this down to an arithmetic

equation . . .. The 16 percent is goindpgowhat 16 is. Three thousand plus two is
going to be some number, and there woé an intersecting point where they
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would be identical, and then there woblel the point where the 16 percent would
exceed the three thousand plus two.

(ECF No. 40-7 at 9.) Graf also testified thiader his interpretation, @bros could be paid under
the second paragraph’s formula one month, thewaieunder the first pagraph the next month

if doing so would redtiin higher compensation due to a sialngial increase in gross profits, and
then once again be paid under segeond paragraph in the thircbnth, in the event gross profits
substantially decreased once adaiAlarMax also submitted documents showing calculations of
branch sales, gross profit, and Gochrosgared earnings under each formula, performed by
AlarMax’s office manager during ela month of Gochros’s emploment. (ECF No. 40-8; ECF No.
46-1.) These documents suggesittAlarMax in fact intendedo pay Gochros under the first
paragraph only when that compensation excebgedompensation unddre second paragraph.

But Gochros offered conflicting extrinsic evidence on these issues. He testified that he

discussed with Graf that thenn@-up period would end when Hisanch was “fully staffed” and
“operational,” and that he understotb Letter to state & he would receivboth a salary and a
16 percent commission under the first paragrapdr &iis branch was considered “ramped up.”
(ECF No. 45-3 at 29.) Gochros explained th@s interpretation was in line with his past
compensation in a similar role at Alarm Warelguand that he and Graf discussed his past
compensation when they discussed the termsedidiier. (ECF No. 45-3 at 11-12, 21-22.) In the
November 4, 2013 email and late-2014 letter Gockeog to Graf, Gochroeiterated that he
believed he was “ramped up” besauhe was “fully staffed,”ral that he understood that his

compensation structure was todmverned by the first paragraphtbé Letter at that point. (ECF

11 SeeECF No. 40-7 at 9 (“Q: Would it be possible fim to be paid according to the ramp-up
formula in, let's say, March, thpost-ramp-up formula in Apriand then in May the ramp-up
formula again? Could it go backaiforth like that? A: | would timk that's possible for a period
of time. That did not occur here.”).
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No. 40-11 at 2; ECF No. 45-8 at 2.) These documand Gochros’s testimony about the parties’
intent in entering into the agreement plaiognflict with Graf'sversion of events.

Because the Letter is ambiguous and becdhseparties have submitted conflicting
extrinsic evidence about their integenuine issues of materialct exist as to whether AlarMax
improperly withheld commissions owed@&wchros in violation of the CMWA.

V. Conclusion

For the reasons stated above, Defenddnéson for Summary Judgment is DENIED.

IT 1S SO ORDERED.

I
Michael P. Shea, U.S.D.J.

Dated: Hartford, Connecticut
Februaryg, 2018
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