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UNITED STATES DISTRICT COURT
DISTRICT OF CONNECTICUT

LOUIS DICESARE, II,
Plaintiff,

V. No. 15-cv-1703 (VAB)

TOWN OF STONINGTON, BARBARA J.

MCKRELL, and VINCENT A. PACILEO,

11, in their individual and official capacities,
Defendants.

ORDER ON MOTION TO DISMISS

Plaintiff, Louis DiCesare, lmgs this action against Baata J. McKrell, Vincent A.
Pacileo, and the Town of Stonington (“TownBECF No. 18. His Amended Complaint consists
of twelve counts, alleging vidii@ns of different Conecticut statutes, variougolations of the
United States Constitution under 42 U.S.C. § 1088ction 1983"), retaliation in violation of
the Family Medical Leave Act (“FMLA"), defantian, invasion of privacyintentional infliction
of emotional distress, negligent infliction @inotional distress, anddemnification by the
Town. Mr. DiCesare filed this action in t&eiperior Court of Connecticut, and Defendants
removed it to this Court. ECF No. 2.

Defendants have filed a motion to dismiss Amended Complaint in part, for lack of
subject matter jurisdiction under Fed. R. Civ1PR(b)(1) and failure to state a claim under Fed.
R. Civ. P. 12(b)(6). ECF No. 23. SpecifigalDefendants move tosiniss Counts Six, Seven,
Eight, Ten, and Eleven, arguing that. DeCesare failed to exhdusgs administrative remedies

under the applicableollective bargaining agreemenhdaCount Nine, whie Defendants argue
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is based on a Connecticut stattitat does not create a private tighaction. Motion at 1, ECF
No. 23.

For the following reasons, the COGRANTS in part andDENIES in part Defendants’
motion to dismiss the Amended Complaint in p&tunt Nine is dismisseor failure to state a
claim because the Connecticut Freedom ofrimfdion Act does not allow a private right of
action. Counts Seven, Eight, Ten, and Elevath@fAmended Complaint are dismissed for lack
of subject matter jusdiction because Mr. DiCesare haut exhausted the administrative
remedies provided in the CBA'’s grievance maagres. Count Six will proceed because Mr.
DiCesare need not exhaust the grievancequores before bringing his FMLA claim.

l. FACTUAL BACKGROUND

The Court details only the facts that are vald to the Defendant’s partial motion to
dismiss below. Because Defendants’ motiodismiss challenges whether the Court has subject
matter jurisdiction over certain of Mr. DiCesarelaims, the Court alsconsiders certain facts
that are contained in the eklis attached to the motion tiismiss and Mr. DiCesare’s
opposition. See Kamen v. Am. Tel. & Tel. CaO1 F.2d 1006, 1011 (2d Cir. 1986) (“However,
when, as here, subject mattenigdiction is challengg under Rule 12(b)(1), evidentiary matter
may be presented by affidavit or otherwise.”).

A. Plaintiff's Allegations

Mr. DiCesare alleges that he was a Highw#aypervisor for the Town’s Public Works
Department from February 2009 until his termination on April 30, 2015. Amend. Compl. { 5,
ECF No. 18. On or around January 21, 2014,DiCesare was allegedly also recognized as a
bargaining member covered by the Collec®argaining Agreement (“CBA”) between the

Town and the Stonington Public Administratiokssociation, Connectit Independent Labor



Union, Local #54 (“Union”).1d. 2. On or around February 24, 2014, Ms. McKrell was
appointed the Town'’s Director of Public Workisl. § 13. Mr. Pacileo was the Director of
Administrative Services for the Townd.  14. This case concerkB. DiCesare’s various
allegations regarding Defendants’ conductimyithe period from July 2014 through Mr.
DiCesare’s termination on April 30, 2015, asswme of Defendants’ conduct following the
termination. Id. 1Y 18-55.

Mr. DiCesare alleges that, when he wastfappointed Highway Supervisor, it was a
non-bargaining unit position and not coveredhms CBA. Amend. Compl. § 17. On or around
July 23, 2014, the Union filed a petition wittetBtate Board of Labdrelations (“SBLR”)
seeking to expand its bargaining unit witk fhown to include Mr. DiCesare’s Highway
Supervisor positionld.  28. Mr. DiCesare alleges thiheé Town opposed the Union’s petition,
and that, since then, Ms. McKrell hategkedly been “gunning for his jobId. § 20. He alleges
that the Town, through Ms. McKrell, began tadi“retaliatory” action against him, including by
modifying, eliminating, or reducing his dutiegnoring his requests to discuss performance
expectations and responsibilgjeand falsely accusing him ofissing deadlines or failing to
perform. Id. I 21. On or around September 16, 2014 SBLR allegedly agreed that Mr.
DiCesare’s position belonged in the Union &edtd an election on October 8, 2014, where the
position was voted into the unitd. § 22. On or around January 21, 2015, The SBLR allegedly
issued a Decision and Dismissal of Objections Eiodification of Unit, to formally modify the
Union’s bargaining unit to inakde Mr. DiCesare’s positiorid. § 34. The Town allegedly
attempted to appeal this decision in a ciaillid action, but the SBLR'decision became final on
or around March 27, 2015, and Mr. DiCesare’stpmswas allegedly deemed a bargaining unit

position as of January 21, 201kl.



On or around October 9, 2014, the Town’s tF8slectman allegedly “publicly berated”
Mr. DiCesare on the Town’s public Facebook pagwlying that Mr. DiCesare was responsible
for “substandard management” on certain projegisiend. Compl. § 23. This allegedly caused
Mr. DiCesare “physical manifestans of emotional distress” thegquired him to take medical
leave from approximately October 14, 2014 to October 24, 21 4] 24. Mr. DiCesare alleges
that, after he returned, Ms. McKkebntinued to treat him in a “hostile and retaliatory manner.”
Id. 1 25. On or around October 30, 2014, Ms. MeKallegedly removed him from another
project, and Mr. DiCesare afledly responded by email to complain that Ms. McKrell was
retaliating against himld. 1 27-28. On or around Nawber 4, 2014, Ms. McKrell allegedly
issued Mr. DiCesare Wi a written warning.ld. 1 28.

1. Suspension

On or around January 7, 2015, Ms. McKedlegedly issued MDiCesure a pre-
disciplinary notice informing Imn that she intended to impose a five day suspension for
“insubordination and insufficigrplanning.” Amend. Compl. § 30. On or around January 16,
2015, Mr. DiCesare allegedly meith Ms. McKrell and the FitsSelectman to discuss that
proposed suspensioid. § 32. Mr. DiCesare alleges tha¢ thown did not allow him to bring
his attorney to the meetingd. The Town suspended Mr. DiCesare for five days, starting on or
around January 20, 201H. { 33.

Mr. DiCesare alleges that thghysical manifestations of éhhostility and stress” that he
was subjected to required him to take l[EMeave from January 21, 2015 through March 23,
2015. Amend. Compl. § 35. In anticipation of.MdiCesare’s return from FMLA leave, Ms.
McKrell allegedly issued memorandum indicating that she was taking away Mr. DiCesare’s

Town vehicle that he had been using for six yeiduat she was moving his office; that he needed



to comply to a new hour-by-hour schedule foraskday; and further dricing his authority.
Id. 7 36.
2. Termination

On or around April 26, 2015, Mr. DiCesakegedly learned that Town Highway
Department trucks were removing soil frori@vn project and bringing it to the home of a
relative of a Town employee “for personal gain.” Amend. Cofhgll. Mr. DiCesare alleges
that he informed the Town’s First Selectman by e-midlil.

A few days later, at around 7:08 a.m.Ayril 30, 2015, Ms. McKell allegedly handed
Mr. DiCesare a written memorandum informing it he needed to attend a meeting at 7:30
a.m. that day regarding her “intention to terate [his] employment.”Amend. Compl. 11 42-
43. Mr. DiCesare alleges that he requestedbeting to be postponed until “he was afforded
proper notice of the allegationsaagst him, a copy of [Ms. McKres] written questions for him,
sufficient time to prepare a response, and a union representative of his chotubifigid. Ms.
McKrell allegedly denie@ll of these requestdd. T 45. Following the meeting, Ms. McKrell
allegedly terminated Mr. DiCesaréd. § 47. Mr. DiCesare aliges that the meeting and
procedure leading to his termination was “repleith personal bias, fee allegations of poor
performance and incomplete due procedd.” 50.

B. GrievanceProcedure

On or around January 26, 2015, before his iteaition, Mr. DiCesarallegedly filed three
grievances with Mr. Pacileogarding various alledg@ns included in his Amended Complaint,
including the five-day suspension. Ameampl.  40. On February 13, 2015 and May 1,
2015, the Union allegedly filed additional grieeas on behalf of Mr. DiCesare regarding the

alleged suspension. Def.’s Br. Ex. F, ER®&. 24. Following higermination, the Union



allegedly filed another griemae on Mr. DiCesare’s behalf. Amend. Compl. 159. The
arbitration process regarding the three unioevginces concerning MDiCesare’s alleged
suspension are allegedly ongoing, ahesarbitration proess for the remaining grievances. Satti
Aff. 1 7-12, Def.’s Br. Ex. A, ECF No. 24.

The CBA provides that a “grievance” is “definad a claim by an employee or a group of
employees or the Union that there has been atiool, misinterpretation anisapplication of the
specific rpovisions of this agement. CBA Art. V 8 5.1, Pl.’s Br. Ex. A, ECF No. 28-1. The
CBA further provides that “[jJuridiction of the authority of # arbitrator and his opinion and
award shall be confined to the interpretatonl/or application afhe provisions of this
agreement at issue between the Union and the Employer.” CBA Art. V § 5.6.

The CBA further provides théno provisions” of the CBA “Ball deem to limit or curtail
the [Town] in any way in the exercise of thghts, powers and authorityhich the [Town] had
prior to the effective da” of the CBA. CBA Art. lll 8§ 3.1. Under the CBA:

The Union recognizes that the [Town’gjhits, powers and authority include, but

are not limited to: the right to manageotserations; direct, $&ct, decrease, and

increase the work force, includj hiring, promotion, demotion, transfer,

suspension and/or discharge for just caurdayoff; the right to make all plans

and decisions on all matters involving its operations . . . the scheduling of

operations, means and processes of operationand the right to introduce new

and improved methods and facilitiesdato change existing methods and

facilities; the right to maintain discipline and efficiency of employees, to prescribe

rules to that effect; to establish and change standards and quality standards . . . the

right to establish, create, reviseadamplement reasonable work rules and

regulations including performance evaloas . . . and the criterion upon which

bargaining unit members shall be evaluated which shall be used to determine . . .

discipline and discharge for cause.

Id. The CBA also provides that “[tlhe Townahhave the option of providing a municipal

vehicle” to employees. CBA Art XII § 12.1.A.



I. STANDARD OF REVIEW

A motion to dismiss for failure to state aich under Rule 12(b)(6) is designed “merely
to assess the legal feasibility of a complaint, not to assay the weight of evidence which might be
offered in support thereof.Official Comm. of Unsecured Creditors of Color Tile, Inc. v.
Coopers & Lybrand, LLP322 F.3d 147, 158 (2d Cir. 2003) (internal citations omitted). When
deciding a Rule 12(b)(6) motion to dismiss, a touust accept the material facts alleged in the
complaint as true, draw all reasonable inferencéavior of the plaintiff, and decide whether it is
plausible that the plaintiff has a valid claim for reliéfshcroft v. Iqgbal556 U.S. 662, 678-79
(2009);Bell Atl. Corp. v. Twomb|y550 U.S. 544, 555-56 (2007 re NYSE Specialists Sec.
Litig., 503 F.3d 89, 95 (2d Cir. 2007).

A plaintiff's “[flactual allegations must benough to raise a right relief above the
speculative level,” and assert a sawf action with enough heft to show entitlement to relief and
“enough facts to state a claim to rélieat is plausible on its face.Twombly 550 U.S. at 555,

570. A claim is facially plausible ithe plaintiff pleads factualantent that allows the court to
draw the reasonable inference that the defeinddiable for the misconduct allegedgbal, 556
U.S. at 678. Although “detailec@d¢tual allegations” are not reqedl, a complaint must offer

more than “labels and conclusions,” “a formulacitation of the element# a cause of action,”
or “naked assertion [s]” devoid of “further factual enhancemehtvombly 550 U.S. at 555-57.
Plausibility at the pleading stags nonetheless distinct fropnobability, and “a well-pleaded
complaint may proceed even if it strikes a saunage that actual proof of [the claims] is

improbable, and ... recovery is very remote and unlikellg. at 556 (internal quotation marks

omitted).



When assessing a motion to dismiss under Fed. R. Civ. P. 12(b)(1), for lack of subject
matter jurisdiction, “[t]he plaitiff bears the burden of proving subject matter jurisdiction by a
preponderance of the evidence,” and the cowtilsh‘constru[e] all ambiguities and drawf(] all
inferences in a plaintiff's favor.Aurecchione v. Schoolman Transp. Sys., #26 F.3d 635,

638 (2d Cir. 2005) (internal quotation marks ongijteWhere a defendant's motion to dismiss
raises a “factual attack for lack of subject matter jurisdiction,” the Court “must determine
whether the factual predicate for subject matter exigtsi8so v. City of Hartfordl84 F. Supp.
2d 169, 178 (D. Conn. 2002). In making this detertom‘there is no presumptive truthfulness
to the facts alleged in the complaint, and thertmay consider evidentiary matter presented in
an affidavit or otherwise in addition to the complaind: (citing Kamen 791 F.2d at 1011
(“However, when, as here, subject matteisgiction is challengg under Rule 12(b)(1),
evidentiary matter may be presehtey affidavit or otherwise.”)).

lll.  DISCUSSION

Defendants move to dismiss Counts Six/e3g Eight, Nine, Ten, and Eleven of Mr.
DiCesare’'s Amended Complaint. ECF No. Z3ount Six alleges #t the Town and Ms.

McKrell violated Mr. DiCesare’sights under the FMLA. Anmal. Compl. at 19. Count Seven
alleges that Ms. McKrell and the Town are leafor defamation against him under Connecticut
common law.Id. at 20. Count Eight alleges that MdcKrell and the Town are liable for
invasion of privacy undeConnecticut common lawid. at 20-21. Count Nine alleges that Mr.
Pacileo and the Town viokd Conn. Gen. Stat. 8 1-280seq(the “Connecticut Freedom of
Information Act”). Id. at 21-24. Count Ten alleges that M&cKrell is liable for intentional

infliction of emotional distresander Connecticut common lawd. at 25. Count Eleven alleges



that Ms. McKrell is liable fothe negligent inflicion of emotional distress under Connecticut
common law.lId. at 25-26.

Defendant moves to dismiss Counts Six, 8e¥ght, Ten, and Eleven for a lack of
subject matter jurisdiction because Mr. DiCedsad not exhausted the administrative remedies
provided in the CBA’s grievance procedures.f.BeBr. at 8-11, ECMNo. 24. Defendant moves
to dismiss Count Nine for failure to statelaim, arguing that th€onnecticut Freedom of
Information Act does not provide private right of actionld. at 11-13.

A. Connecticut Freedom of Information Act

Count Nine of the Amended Complaint alledgbat the Town and Mr. Pacileo violated
the Connecticut Freedom of Information Aé&mend. Compl. at 21-24. The Connecticut
Supreme Court has held thag tBonnecticut Freedom of Information Act “does not provide a
private right of action.”Pane v. City of Danbur®267 Conn. 669, 673 (2004)verruled on other
grounds Grady v. Town of Somer294 Conn. 324 (2009). The Connecticut Supreme Court
found that “the legislature intended that tisl penalty provided by [Conn. Gen. Stat.] § 1-
206(b)(2) would be the exclusivemedy for the violation of aght conferred by the FOIA.1d.
at 680;see alsaConn. Gen. Stat. § 1-206(b)(2) (“[Hltommission may, in its discretion,
impose against the custodian or other officiahél penalty of not less #im twenty dollars nor
more than one thousand dollars.”).

Plaintiff's brief fails to address Defend&nargument that Count Nine should be
dismissed for failure to stateclaim because the Connecti€aeedom of Information Act does
not provide a priva right of action.See generallfl.’s Br., ECF No. 28. The Court therefore

grants Defendant’s motion to dismiss Count Nine for failure to state a claim.



B. Exhaustion of Administrative Remedies

Under Connecticut law, “collective bargaigiagreement procedures are the exclusive
remedy unless the parties expressly agree otbefithus “where nothing is said in the
collective bargaining agreement about exclugj\the agreement iasidered to be the
exclusive remedy."Saccardi v. Bd. of Educ. of the City of Stamfdisl Conn. App. 712, 720
(1997). “It is well settled under both federal aratesiaw that, before resort to the courts is
allowed, an employee must at least attempgixtmaust exclusive gnance and arbitration
procedures, such as those contained in theatole bargaining agreement . . . . Failure to
exhaust the grievance procedures deprilvesourt of subject matter jurisdictionHunt v.

Prior, 236 Conn. 421, 431 (199&ee also Sweeney v. Enfield Bd. of EdNo. 3:14-CV-01511
(MPS), 2015 WL 4722969, at *5 (D. Connué\ 10, 2015) (finding no subject matter
jurisdiction over plaintiff’'s breacbf contract claim because had not exhausted the grievance
procedures provided under thdlective bargaining agreement).

Connecticut courts recognize exceptitmshis exhaustion requirement “only
infrequently and only for narrowly defined purposeblint, 236 Conn. at 432. “One of the
limited exceptions to the exhaustion rule aris&n recourse to the administrative remedy
would be demonstrably futile or inadequatéd:

1. FMLA Claim

Count Six alleges that the Town and Ms.K¥ell violated Mr. DiCesare’s rights under
the FMLA. Amend. Compl. at 19. Conn. GeratSg§ 31-51bb provides additional exceptions to
the exhaustion requirement, that “[n]Jo employee dtmliienied the right to pursue, in a court of
competent jurisdiction, a cause of action arisinger the state or fedékaonstitution or under a

state statute solely because the employeevsred by a collective bargaining agreement.”

10



Conn. Gen. Stat. § 31-51bb. The ConnectBugreme Court has found that, through Conn.
Gen. Stat. § 31-51bb, “the legislatiméended to eliminate the requment that a plaintiff who is
subject to a collective bargany agreement exhaust all grieearand arbitration procedures
before pursuing any statutory remedies inttte court” and that “an employee who does not
exhaust the grievance procedures establishadtollective bargaining agreement may pursue a
cause of action . . . if the cause of actiopresmised on an independestatutory claim.”
Nyenhuis v. Metro. Dist. Comm'800 Conn. 708, 716 (2011) (discussing case brought under
Conn. Gen. Stat. § 53-3%ee also Genovese v. Gallo Wine Merchants, 2#6 Conn. 475, 493
(1993) (“[W]e are persuaded that the langiaf 8 31-51bb, illuminated by its legislative
history, supports the colusion that the legislature intendedpermit an employee, despite his
prior voluntary submission of a related clainfit@al arbitration under a collective bargaining
agreement, to pursue a statutory cause of action in the Superior Court.”)

Although Conn. Gen. Stat. § 31-51bb does noiidbtext, exempt federal statutory
claims, such as FMLA claims, from the exhamstiequirement, courts have generally found that
federal statutory actioree not subject to the exhaustion requirem&ate Ciasullo v. State
Dep't of Envtl. Prot.No. CvV084037300, 2009 WL 1312724, at *6 (Conn. Super. Ct. Apr. 14,
2009) (holding that plaintiff need not exhaustréwistrative remedies prior to bringing FLSA
claim despite acknowledging “that while § 31-51bb allows for causes of action arising under the
state or federal constitution ander a state statute, it does matude causes of action under
federal statutes” (internal quotation marks omittelllgfferd v. City of MiddletowrNo. 06 97
67, 1995 WL 681611, at *5 (Conn. Super. Ct. Nov. 3, 198&ding that “theplaintiffs are not
required to exhaust their administrative reles” before bringing Section 1983 claimisiit see

Serafin v. ConnecticulNo. 3:98-CV-398 (CFD), 2005 WL 578321, at *8 (D. Conn. Mar. 9,

11



2005) (taking into account thatéither the text of 8 31-51bb noretistatute's legislative history
indicates that it was intendedapply to federal statutory clas, the Court finds that § 31-51bb
cannot apply to causes of action arising under fed&tltes such as the FMLA” in order to find
that arbitration proceeding completedoptto plaintiff initiating lawsuit hades judicataeffect).

Because the exhaustion requirementam@ Gen. Stat. § 31-51bb is not intended to
preclude plaintiffs subject ta collective bargaining agreemesitich as Mr. DiCesare, from
bringing a cause of action “premised an independent statutory claimiyenhuis300 Conn. at
716, the Court finds that the exhaustion regmient does not prevent Mr. DiCesare from
bringing his FMLA claim.See Manos v. Geiss|&877 F. Supp. 2d 422, 427 (S.D.N.Y. 2005)
(“We begin by noting that there is no administra prerequisite to filing an FMLA claim; the
FMLA does not require an exhaustion of admnaiste remedies prior to initiation of a lawsuit
under its provisions.”). The Court therefore dsnDefendants’ motion to dismiss Count Six of
the Amended Complaint.

2. CommonLaw Claims

Counts Seven, Eight, Ten, and Eleven allegasttte Defendants are liable for various
common law claims under Connecticut law. Ametdmpl. at 20-26. MiCesare argues that
the CBA in this case is narrow and alleges thabes not cover the disputes alleged in Counts
Seven, Eight, Ten, and Eleven and that he shoatldtherefore, be griired to exhaust his
administrative remedies before bringithgse claims. Pl.’s Br. at 3-7.

“In determining whether a tort claim is sulfjéa the grievance procedures of a collective
bargaining agreement, the critical inquiry . . wisether the tortiousonduct is encompassed by
the terms of th agreement.”"Sobczak88 Conn. App. at 109. Courts have found that a collective

bargaining agreement that defines a grievance"aslation of a specific term or terms of this

12



Agreement or a problem incident to job dgsions, classifications, duties, and working
conditions,” covers various toctaims including a negligemfliction of emotional distress
claim premised on a “hostile work environmenkd.

The Connecticut Supreme Court has found ghellective bargaining agreement that
defined a grievance as “a complaint by an adstiaior or a group of admstrators that there
has been a violation, misinterpretation or misaggpion of a specific provision or provisions of
this contract,” did not govern or require exhswsin a case where plaifitalleged constructive
discharge and other claims including intentional infliction of emotional distress because a
defendant supervisor allegedly harassed andetiotea her, forcing her to resign and find another
job. Mendillo v. Bd. of Educ. of Town of E. Haddd6 Conn. 456, 476 (199&)yverruled on
other groundsCampos v. Colemai319 Conn. 36 (2015). The court found that defendants
could not point to “any ‘spefic provision’ of the agreeent that would be violated,
misinterpreted or misapplied” by the supervis@allgged tortious condueind that the court’s
“examination of the agreementdi[ not disclose any such prigion” because it governed only
“matters of compensation and conditions of esgpient,” and not allegk“intentional tort[s] by
one employee . . . against anothdd’ at 466-67.

Mr. DiCesare argues that the grievapececedure in the CBA only governs “the
interpretation and/or applicatiaf the provisions of [the CBA],and that the CBA is thus too
narrow in scope to encompass his commondiains for defamation, invasion of privacy,
intentional infliction of emotionadistress, and negligent inflicih of emotional distress. CBA
Art. V 1 6. The CBA also provides, however, thathall not “limit or curtail the [Town] in any
way in the exercise of the rights, powensl @authority which the [Town] had prior to the

effective date” of the CBA, and that such powieduded the right to “dect, select, decrease,

13



and increase the work force, including hiripggmotion, demotion, transfer, suspension and/or
discharge for just cause,” “tmgyht to maintain discipline and efficiency of employees, to

prescribe rules to that effect; to establish eln@nge standards and gtyabtandards,” and the

“right to establish, create, revise, and impletrreasonable work rulesd regulations including
performance evaluations . . . and the criterion upon which bargaining unit members shall be
evaluated which shall be used to determine . . . discipline and discharge for cause.” CBA Art. lll
§3.1.

Unlike in Mendillo where the plaintiff did not algge that the defendant actually
terminated her or used the workplace disciplimaocedures against her, Mr. DiCesare’s case
relies primarily on allegations regarding thef@welants’ conduct in tation to changing his
duties and responsibilities, changing hesditions of employment, and suspending and
terminating his employment. The CBA'’s prowiss allow the Town to suspend or discharge
employees “for just cause,” CBA Art. lll § 3.Iné&Mr. DiCesare’s allegations show that Ms.
McKrell and the Town represented to Mr. DiCestlrat they suspended and terminated him for
cause, even if Mr. DiCesare dispsitthe truth of their statedsitifications. Furthermore, many
of Mr. DiCesare’s allegations relate tofBedants’ allegedly chrying his conditions of
employment as retaliation for his requesting tgpasg of the Union’s b@aining unit, including
by modifying or reducing his digts and criticizing his job peormance. The CBA arguably
governs these allegations because it allowd tven “the right to maintain discipline and
efficiency of employees” and the right tdadsish and revise “reasonable work rules and
regulations including performance ewvations.” CBA Art. Ill § 3.1

The Court therefore finds thahe tortious conduct” that MDiCesare alleges in Counts

Seven, Eight, Ten, and Eleven of the Amendenhglaint are “encompassed by the terms of the

14



[CBA],” and that he must exhaust his administrative remedies before he can bring those claims.
Sobczak88 Conn. App. at 109. The Cogrants Defendants’ motion to dismiss these claims.
IV.  CONCLUSION

For the foregoing reasons, the C@BRANTS in part andDENIES in part Defendants’
motion to dismiss the Amended Complaint in p&tunt Nine is dismisseor failure to state a
claim because the Connecticut Freedom of Information Act does not allow a private right of
action. Counts Seven, Eight, Ten, and Elevath@fAmended Complaint are dismissed for lack
of subject matter jusdiction because Mr. DiCesare haut exhausted the administrative
remedies provided in the CBA'’s grievance maagres. Count Six will proceed because Mr.
DiCesare need not exhaust the grievancequores before bringing his FMLA claim.

SO ORDERED at BridgepgrConnecticut, this I7day of March, 2017.

/s Victor A. Bolden
\ictor A. Bolden
UnitedState<District Judge
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