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UNITED STATES DISTRICT COURT
DISTRICT OF CONNECTICUT

TAVORUS FLUKER,
Petitioner,

V. : No0.3:16-cv-82(SRU)

WARDEN H. FALCONE,
Respondent.

RULING ON PETITION FOR WRIT OF HABEAS CORPUS

Tavorus Fluker (“Fluker”), an inmate rcantly confined aGarner Correctional
Institution in Newtown, Congcticut, brings this actiopro seseeking a writ of habeas corpus
pursuant to 28 U.S.C. § 2254. He challenge2008 Connecticut convictions for attempted
murder, assault and criminal possession of a fimedfor the reasons that follow, the petition is
denied.

l. Standard of Review

A federal court will entertain a petition for Mvof habeas corpus alienging a state court
conviction only if the petitioner claims that lwgstody violates the Coiitsition or federal laws.
See28 U.S.C. § 2254(a). A claim that a state coimictvas obtained in viation of state law is
not cognizable in the federal couee Estelle v. McGuir&02 U.S. 62, 68 (1991).

Section 2254(d) “imposes a highly deferelndtandard for evaluating state-court rulings
and demands that state-court decisiomgiven the benefit of the doubtRenico v. Left559
U.S. 766, 773 (2010) (citations and internal qtion marks omitted). A federal court cannot
grant a petition for a writ of habeas corpus filed by a person in state custody with regard to any

claim that was rejected on the merits by tlaestourt unless the adjudication of the claim in
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state court either:
(1) resulted in a decisidhat was contrary to, or involdean unreasonable application of,
clearly established Federal law, as determimethe Supreme Court of the United States; or
(2) resulted in a decision that was basedmuanreasonable determination of the facts in light
of the evidence presented in the State court proceeding.
28 U.S.C. § 2254(d). That is arydifficult standard to meetMetrish v. Lancaster569 U.S.
351, 357-58 (2013).

Clearly established federal law is found indings, not dicta, of the Supreme Court at
the time of the state court decisioBee Howes v. Field565 U.S. 499, 505 (2012 arey v.
Musladin 549 U.S. 70, 74 (2006). Thus, “[c]iitprecedent does not constitute “clearly
established Federal law, as detaed by the Supreme CourtParker v. Matthews567 U.S.

37, 48 (2012) (quoting 28 U.S.C. § 2254(d)(I0jhe law may be a generalized standard or a
bright-line rule intended to apply tilséandard in a particular contex®ee Kennaugh v. Miller
289 F.3d 36, 42 (2d Cir. 2002).

A decision is “contrary to” cledy established federal law whe the state court applies a
rule different from that set forth by the Suprenwuf@ or if it decides a case differently than the
Supreme Court on essentially the same faBtdl v. Cong535 U.S. 685, 694 (2002). A state
court unreasonably applies Supreme Court lawmthe court has correctly identified the
governing law, but unreasonably applthat law to the facts of the case, or refuses to extend a
legal principle clearly established by the Sarpe Court to circumstances intended to be
encompassed by the principl8ee Davis v. Granb32 F.3d 132, 140 (2d Cir. 2008grt.
denied 555 U.S. 1176 (2009). It is not enough thatstate court decisiar incorrect or

erroneous. Rather, the state ¢@pplication of clearly estéibhed law must be objectively

unreasonable, which is a substantially higher standaee. Schriro v. Landriga®d50 U.S. 465,



473 (2007). Thus, a state prisoner must showttigathallenged court ruling “was so lacking in
justification that there waan error well understood and corapended in existing law beyond
any possibility of fairminded disagreementHarrington v. Richter562 U.S. 86, 103 (2011);
see alsdBurt v. Titlow 571 U.S. 12, 134 S. Ct. 10, 15 (201&d¢ral habeas relief warranted
only where the state criminal justice systieas experienced &axtreme malfunction”).

When reviewing a habeas petition, thedral court presumes that the factual
determinations of the state court are correct. The petitioner has the burden of rebutting that
presumption by clear and convincing evidenSee28 U.S.C. § 2254(e)(1%ullen v.

Pinholster 563 U.S. 170, 181 (2011) (standarddwaluating state-court rulings where
constitutional claims have been considerethenmerits and which affords state-court rulings
the benefit of the doubt is highly deferential anfficilt for petitioner to neet). In addition, the
federal court’s “review under san 2254(d)(1) is limited to the reabthat was before the state
court that adjudicated ¢hclaim on the merits.'See Id.

[. Procedural History

On July 11, 2007, Groton Police DetectivasbBrt Emery and Kevin Curtis executed a
warrant for the arrest of Fluker @harges of attempt to commit mergdcriminal use of a firearm,
criminal possession of a firearm amalawful discharge of a firearnBeeResp’t’'s Mem. Opp’n
Pet. Writ Habeas Corpus, App. B at 9-12, ECF No. 15-2. On July 12, 2007, a judge of the
Connecticut Superior Court ftine Judicial District of Nevicondon arraigned Fluker, read him
his rights and set bond at one million dollaBee idat 9. On August 6, 2007, Fluker pleaded not
guilty to all four counts.See idat 6, 8. On July 1, 2008, Michael Regan, State’s Attorney for the

New London Judicial District, fild a substitute information ctging Fluker with one count of



criminal attempt to commit murder in violati of Connecticut General Statutes § 53a-49 and
53a-54a, one count of assault in the first degregolation of Connecticut General Statutes §
53a-59(a)(5), and one count of criminal possession of a firearm in violation of Connecticut
General Statutes 8§ 53a-217(épeed. at 13. Fluker pleaded not gyito all three counts of the
substitute informationSee id.

A jury trial began on July 25, 200&eed. at 4. On August 15, 2008, the jury found
Fluker guilty of all three countsSeeid. at 5. On October 17, 2008judge sentenced Fluker to a
total effective sentence of twerfiye years of imprisonmentSeed. at 4-5, 19.

Fluker appealed his convictions on two grounfiee State v. Fluket23 Conn. App. 355,
357 (2010). He claimed thatelstate violated the Fifth Amendment’s prohibition against
presenting evidence of post-Miranda sileatéial and the precutor had engaged in
prosecutorial misconduct by failing to follow a coartler regarding the admissibility of evidence
involving the efforts of plice to locate him.See id. On August 24, 2010, the Connecticut
Appellate Court affirmed the judgment of convictidBee idat 372. On October 14, 2010, the
Connecticut Supreme Court denibeé petition for certification toppeal from the decision of the
Connecticut Appellate CourSee State v. Fluke298 Conn. 931 (2010).

On May 9, 2011, Fluker filed a petition foritvof habeas corpus in the Connecticut
Superior Court for the Judicial District of Tolland at Rockville challenging his convicBee.
Resp’'t’'s Mem. Opp’n Pet. Writ Habeas CorpAgp. H, ECF No. 15-8. On February 25, 2013, a
superior court judge granted Fluker ledw file a second amended petitiddee id. Dkt. Entry
113.00, 114.00 & App. J. Fluker asserted claimseffective assistance of trial counsel,
ineffective assistance of appellate counsel, prosecutorsabmiluct and actual innocenc8&ee

id., App. J.



Fluker and other witnesses participated inial on the claims in the second amended
petition on October 16, 2013 and April 25, 20Bke Fluker v. Warden, State Prisdlo. CV11-
4004147-S, 2014 WL 4290611, at *2 (Conn. SuperJ@ly 18, 2014). On July 16, 2014, a judge
denied the petitionSee idat *8.

Fluker appealed the denial of the mad amended petition. On October 27, 2015, the
Connecticut Appellate Court dismissed the appé#he decision denying the amended habeas
petition. See Fluker v. Comm’r of Correctiph60 Conn. App. 908 (2015) (per curiam). On
December 9, 2015, the Connecticut Supreme Couredéehe petition for céfication to appeal
the decision of the appellate couee Fluker v. Comm’r of Correctip@20 Conn. 905 (2015).

Fluker filed his federal haas petition in January 201&he respondent has filed a
memorandum in oppositido the petition.

1. Factual Backqground

The Connecticut Appellate Court determirikdt the jury reasonably could have found
the following facts and procedural history:

On the evening of February 9, 2007, the victim, Lewis Camby llI,
went to Sully's Cafe’, a tavern @roton. Shortly after arriving, he
encountered [Fluker]. After exahging greetings, [Fluker] asked
the victim, “what's up with that $300 that you owe Danette
[Robinson].? After a brief discussion, the two men decided that
neither of them wanted to make issue over the debt owed to
Robinson. Subsequent to thsnwersation, the victim continued
socializing within the bar and obwed [Fluker] leave through a
door located in the poolroom. Upgkat [Fluker] had interfered in
his personal business, the wigtcalled Robinson to ask why

[Fluker] was inquiring about theaney that he owed her. A short
time later, the victim encountedt [Fluker] again. This time,

[Fluker] appeared in the poolroomear a door, which exited into

the parking lot. During this encotam, after motioning to the victim
to come over to where he was standing, [Fluker] grabbed his arm,
put a pistol under his chin and dail kill [people] like you.” Both
men then proceeded toward the door in the poolroom which led into
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the parking lot. As [Fluker] exitedhe victim remained close to the
doorway, and the two men beganargue about the recent
altercation. At this poity [Fluker] raised his arm and shot the victim
in the chest with a laggcaliber autmatic weapon.

Soon after the shooting, officers from the Groton town police
department were dispatched to Sully's Cafe'. Upon arriving,
Sergeant Jeffrey Scribner entgtbe tavern and observed the
victim being held up by two patrons leaning against the bar.
Scribner noticed “a bloody hole the upper left chest area and in
the clothing” of the victim where he had been shot. Despite being
very emotional, the victim waset enough to inform Scribner that
he had been shot by “Tavorus.” WhScribner investigated further
concerning the identity of the shooter, the victim told him that
Tavorus was “Lamar's brother.” Being familiar with Tavorus and
Lamar, Scribner concluded that [Tavorus Fluker] was the shooter.
Police began a canvass of them& scene and found a .45 caliber
shell casing in the pairkg lot immediately otside a side door of

the bar that led to the poolroom.

Shortly afterward, medical personratived, stabilized the victim
and transported him to William W. Backus Hospital. Officer
Christopher Hoffman of the Gton town police department
accompanied the victim in the ambulance and stayed with him at
the hospital until he was flown byfei Star helicopter to Hartford
Hospital. While waiting to be ansported, the victim, once again,
identified [Fluker] as the persavho had shot him. The victim told
Hoffman that [Fluker] shot hiraver an outstanding debt that he
owed to a mutual friend. Following the victim's identification of
[Fluker] as the person who had shot him, the police began looking
for [Fluker].

The next morning, [Fluker] left Connecticut and drove to
Philadelphia, Pennsylvania. He etgadly went to Arkansas. At no
time following the shooting did [Fluker] tell anyone he was leaving
town or where he was going. dtsame morning, a warrant was
issued for the arrest of [Fluker] in connection with the shooting. As
part of their investigation, fice contacted other area police
departments and the United States Marshals Service for assistance
in locating [Fluker]. Police also informed the New London Day
newspaper (Day) that a warrandhaeen issued. Subsequently, the
Day published an article conoéng [Fluker] and the shooting.



[Fluker] was arrested iArkansas on July 11, 20384e then was

transported to Newburgh, New Yoilky the United States Marshals

Service and taken into custody Dgtectives Robert Emery and

Kevin Curtis of the Groton town police department. Once [Fluker]

was secured in the transport walj Curtis advised him of his

Miranda rights. Subsequently, Emerykasl [Fluker] “if he wanted

to talk about the case.” Emery tesif that “[Fluker] just declined.

He said he didn't want to talk about it, and | said okay. And he said

he's got five witnesses that waldly he didn't do it or wasn't

involved.” After Emery asked [Flukkto supply the names of his

alibi witnesses, the defendant responded, “no, that's all right.”
Fluker, 123 Conn. App. 355, 357-60 (2010) (footnotes omitted).
IV. Discussion

There are three grounds in the preseritipet Fluker asserts that: (1) the State of

Connecticut erred in presting evidence of his poBtiranda silence in violation of the Fifth
Amendment; (2) trial counsel was ineffectiveailing to: (a) investigate the incident and/or
evidence produced at trial, (b) interview withnessesl (c) request thatéhjudge hold a hearing to
determine whether a witness’s invocation offifth Amendment right not to testify was valid;
and (3) the prosecutor had engage misconduct by threatening to prosecute a potential defense
witness if he testified at trial.

A. Miranda Claim

Fluker alleges that after his arrest, GrototidedDetectives Emery and Curtis transported
him back to the Groton Police Department. Dutimgride back to the station, Detective Curtis

advised him of his rights undbfiranda v. Arizona384 U.S. 436, 478-79 (1966). When

1 Fluker’s Superior Court criminal case fildleets that officers arrested Fluker on July
11, 2007, not July 11, 200&eeResp’t's Mem. Opp’n Pet. Writ Habeas Corpus, App. B at 10,
12 (Arrest Warrant Returns dated July 11, 20B0DF No. 15-2. The Stat Attorney filed a
substitute information on July 1, 2008, and Flukeagkd not guilty to the substitute information
on that same dateSee id.4, 7, 13 (Docket Entries and Substitute Information). Thus, the
reference by the Connecticuppellate Court regarding the dateFluker’'s arrest on July 11,
7



Detective Emery subsequently asked him about the €asker declined ttalk about it. Fluker
then made a statement about witnesses who would testify to his lack of involvement in the crime.
When Detective Emery asked Fluker to name thivesses, Fluker declined to name them. At
trial, the prosecutor called Ceitive Emery to testify andieited testimony regarding the
statements made by Fluker just after his arrgstaddition, the prosecutor made reference to
Fluker’s statement about unidentdialibi witnesses in his clowy statement. Fluker contends
that the prosecutor erred in presenting evidence of hisvlicstida silence in violation oboyle
v. Ohiqg 426 U.S. 610 (1976).

The Connecticut Appellate Court found the fallog additional facts we relevant to its
review Fluker’s Fifth Amendment claim.

On direct examination, Emery described ¢vents that transg@d after [Fluker]
was taken into custody and advised af fight to remain silent. The following
exchange between Michael L. Regan,dtse's attorney, and Emery occurred at
trial:

“Q. And after he was advideof his rights, was [Fluker] asked any questions?
“A. | asked if he wantetb talk about the case.

“Q. And what did he say?

“A. He just declined. He said he didn't mdo talk about it, and | said okay. And
he said he's got five witnesses thalt say he didn't do it or wasn't involved.

“Q. And what did you do when he said In&d five witnesses that said that he
wasn't involved?

“A. | asked him for the names of tletnesses so | could talk to them.

“Q. And what did he say?

“A. He said no, that's all right.”

[Fluker] did not object to this exelnge. During cross-examination, defense
counsel furthered this line of questingiby asking Emery whether [Fluker] ever
told him that he would give the nameshas alleged alibi witnesses to his attorney.
Emery testified, “No, | don't recall [whiger] he said that.” During closing
argument to the jury, the psutor recounted [Fluker'sdstimony at trial, stating,
“[a]lso, you remember [that Fluker] testififithat] when he turned himself in that
he had [those alibi] withesses, but heeregave the police éhnames of [those]

2008, appears to be a typographical error.
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witnesses.”

Fluker, 123 Conn. App. at 361-62 (ditans omitted).

The Fifth Amendment to the United States Constitution provides in relevant part: “No
person shall be ... compelled in any criminal cadeeta witness against himself, nor be deprived
of life, liberty, or property, without due procesislaw....” U.S. Const. Amend. V. ltis
applicable to state crimingroceedings by virtue of the Fourteenth Amendm&ate Malloy v.
Hogan 378 U.S. 1, 6 (1964). IMiranda, the Supreme Court heldath‘the prosecution may not
use statements, whether exculpatory or incolyastemming from custodial interrogation of the
defendant unless it demonstrates tise of procedural safeguardfeetive to secure the privilege
against self-incrimination.” 384 U.S. at 444. eT@ourt stated that prior to questioning an
individual during a custodial inteogation, law enforcement officensust inform the individual:

that he has the right to remain silent, thaything he says can be used against him

in a court of law, that he has the righthe presence of an attorney, and that if he

cannot afford an attorney one will be apyged for him prior to any questioning if

he so desires.

Id. at 479. When an individual kmingly and voluntarily waives hisliranda rights, “law
enforcement officials may continue questioning until and unless the suspect clearly requests an
attorney.” Davis v. United State$12 U.S. 452, 461 (1994).

In Doyle v. Ohi9426 U.S. 610, 618-19 (1976), the Supreébogrt held that “it would be
fundamentally unfair and a deprivation of duegass” to permit a defendant's silence after being
advised of hisgvlirandarights to be used for impeachment purposes at triahnéterson v.

Charles 447 U.S. 404 (1980), the Suprefeurt further explained thaDoyle does not apply to

cross-examination that merely incgs into prior inconsistent statements ... [as][s]uch questioning

makes no unfair use of silence becausefendiant who voluntarily speaks after receiving

9



Miranda warnings has not been induced to remain silédt.at 408. When a defendant
voluntarily speaks, then, the Coleld, the “defendant has nemained silent at all.’ld.

In this case, Fluker challenges questionefddsy the prosecutond the answers elicited
by those questions on direct examination of Detective Emery, who questioned Fluker after he had
been read hiMirandarights. Fluker did not object to the @ti®ns or the testimony at trialSee
Fluker, 123 Conn. App. at 361. Because the claim wapreserved, the Connecticut Appellate
Court analyzed the claim undstate v. Golding213 Conn. 233, 362 (1989). Under the standard
set forth inGolding a defendant may raise an unpresewiasn on appeal if four conditions are
met?

The Appellate Court determined that Fldkeclaim met the first two conditions under
Golding Seeidat 363, 1 A.3d at 1221. Inldressing the third prong of ti&olding standard,
whether the claim involved a vidian of a constitutional right artaad resulted in the deprivation
of the defendant’s right to a faial, the Appellate Court rekikon the Supreme Court’s decisions
in bothMirandaandDoyle See id.at 364-65. Because the App&l&ourt applied the correct
legal principles, the decision is nmintrary to federal law. Thuthe issue is whether the analysis
of the Appellate Court was an unreasoeapplication of Supreme Court Law.

The Appellate Court noted that it musstidetermine whether Fluker had invoked his
right to remain silent at éhtime he responded to questions posed by Detective Emery. A

defendant seeking to invoke his right to remg&ilent under the Fifth Amendment during an

2 The four conditions are: (1) the record of the trial causufficient to review the
claimed error; (2) the claim asserts a violatda fundamental right and is of constitutional
magnitude; (3) it is clear that a violation of #anstitution exists and the violation resulted in a
deprivation of the defendant’s rigtat a fair trial; and (4) if the claim is subject to a harmless error
review, the state neglected to show harmlessoéthe alleged violation of the defendant’s
constitutional rights beyond a reasonable dodgte idat 239-40.
10



interrogation after having been taketoicustody must do so unambiguous8ee Berghuis v.
Thompkins560 U.S. 370, 381 (2010). Thus, the icaton must be done “through a clear,
unambiguous affirmative action or statemeritlitited States v. Plugi648 F.3d 118, 124 (2d Cir.
2011). “A requirement of an unambiguous invocatioMofnda rights results in an objective
inquiry.” Thompkins560 U.S. at 381. If a suspect offers no statement or offers a statement
regarding his or her right to remain silent tisadmbiguous or equivocdhe police need not stop
interrogating the suspect and ax required to pose questionsctarify whether the suspect
wants to invoke his or héirandarights.”Id. at 389.

Furthermore, a waiver of a defendant’s tighremain silent need not be an express
waiver. A waiver may be implied through# defendant's silence, coupled with an
understanding of his rights and a csipf conduct indicating waiverNorth Carolina v. Butler
441 U.S. 369, 373 (1979).

In considering the circumstances summding the statements made by Fluker, the
Appellate Court observed that Fluker had followeslverbal statement that he did not want to
talk about the case with a #atent about witnesses who might provide him with an alibi and
insulate him from liability for the crimes witlvhich he had been charged. Thus, the Court
concluded that Fluker had not umliguously invoked his right to meain silent at the time he
responded to the questions asked by Detective EniBrespite telling Emery that he was not
going to discuss the case . . . [Fluker's|atants immediately following receipt of IN§randa
warnings clearly indicated thae was not invoking his [FJifth [A]mendment right to remain
silent.” See Fluker123 Conn. App. at 368.

Absent a clear invocation bfs right to remain silent, Detective Emery was then

permitted to ask a further question regardingdeatities of those alibi withesses and it was
11



permissible for the State’s Attorney to offestimony regarding Flukes’statements at trial
without violatingMiranda or Doyle See Bradley v. Meachuy®@18 F.3d 338, 343 (2d Cir. 1990)
(“Bradley cannot be said to have invoked hipffi [A|mendment right regarding his willingness
to discuss his involvement in the crime becdandbe same breath, he denied any involvement.
Accordingly, we hold that any refence at trial to Bradley’s s&anhent that he would not discuss
whether he was involved in the robbery waspssible, because the statement was not the
functional equivalent of silence under the ffRj[AJmendment.”). Because Fluker had not
unambiguously invoked his right temain silent, the AppellatCourt determined that the
prohibition set forth irDoyle was not applicable to the qtiesis asked and testimony given by
Detective Emery on direct examination at toakhe reference made by the prosecutor in his
closing statement to Fluker’s statement tadotgve Emery regardinglibi or exculpatory
witnesses. See idat 366-68. | conclude that thepellate Court’s decision was not an
unreasonable application of Supreme €taw to the facts underlying Flukefdiranda claim.
Accordingly, the petition for writ of habeas cagpis denied with respect to the first ground for
relief.

B. I neffective Assistance of Trial Counsel

In his second ground for relief, Fluker aggtthat the state habeas judge erred in
concluding that trial counsel’s performancesvegther not deficient or that any conduct by
counsel did not prejudice the outge of the trial. The respondemgues that the habeas judge
correctly determined that Flukeriiseffective assistance of triabunsel claim did not meet the
standard set forth iStrickland v. Washingto@66 U.S. 668 (1984).

An ineffective assistance of counsel clasmeviewed under theatdard set forth in

Strickland To prevail, a petitioner must demonstrditst, that counsel’sonduct “fell below an
12



objective standard of reasonableness” distadd by “prevailing professional norms,” and,
second, that counsel’s deficientrfsemance caused prejudice to hird. at 687-88.

To satisfy the performance prong of Sieicklandtest, a petitioner must show that
counsel’s assistance was not ‘seaable under the circumstanceStiickland 466 U.S. at 688.
Because in hindsight it is “tempting for a dedl@nt to second-guess counsel's assistance after
conviction or adverse sentence, #nd all too easy for a courgxamining counsel's defense after
it has proved unsuccessful, to conclude thadréicular act or omission of counsel was
unreasonable ., at 689, a court must “judge the reasonableness of counsel's challenged conduct
on the facts of the particad case, viewed as of the time of counsel's condlattJudicial
scrutiny of counsel’s performance musirefore, be highly deferentiadl.

To satisfy the prejudice prong of tBéricklandtest, a petitioner mushow that there is a
“reasonable probability that, but for counsel’s iaipssional errors, theselt of the proceeding
would have been different;” the probability sttlundermine confidence in the outcome” of the
trial. Strickland 466 U.S. at 694. The court evaluates celimgonduct at the time the decisions
were made, not in hindsight, and affords s$aibsal deference toounsel’s decisionsSee
Rompilla v. Beard545 U.S. 374, 381 (2005). A petitiomaust demonstrate both deficient
performance and sufficient prejudice to prevaibotiaim of ineffectiveassistance of counsel.

See Strickland466 U.S. at 700. Thus, if the court firmise prong of the standard lacking, it need
not consider the remaining pron§ee idat 697, 700.

A federal court will consider the last rem&d state court decision to determine whether
the denial of the effective astance of trial counsel claim @ unreasonable application of
federal law. See Ylst v. Nunnemak&01 U.S. 797, 804 (1991). Here, the relevant decision was

issued by the Connecticut Superior Court widehied the second ameldeetition for writ of
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habeas corpus. In analyzingikér’s ineffective assistance of counsel claims, the Connecticut
Superior Court judge applied the standard establish8ttickland Because the state court judge
applied the correct legal standard, the statgtadecision cannot triggéhe “contrary to” prong
of section 2254(d)(1).

Fluker argues that trial counseas ineffective in three waydHe contends that counsel
(1) failed to investigate thedident or evidence produced aaly (2) did not interview defense
witnesses in preparation for trial; and (3) was ieeti/e in failing to requ that the court hold a
hearing on whether the Fifth Amendmenvpege invoked by a witness was valid.

1. Failureto I nvestigate

Fluker has a right to haveensel perform an adequate investigation. “[Clounsel has a
duty to make reasonable invesiiipns or to make a reasonaliecision that makes particular
investigations unnecessaryStrickland 466 U.S. at 691. He has no right, however, to have
counsel pursue every evidentiaeatl regardless of whether the Iéatikely to reveal evidence
beneficial to the defense. Counsel has pledieffective assistance if he makes reasonable
decisions to investigate or novestigate certain leads. Evean unreasonable decision not to
investigate will not rise to thevel of ineffective assistance if that decision had no effect on the
conviction. See idat 691-92.

As a preliminary matter, Fluker did not mikis claim of trial counsel’s failure to
investigate the incident (or evidence producedial) ton appeal to the @mecticut Appellate or
Supreme Courts. Resp’t's Mem. Opp’n Pet. Wribklas Corpus, Apps. N, P. Thus, that claim of
ineffective assistance of counsehist exhausted. Even if Fluker had raised the claim on appeal,
however, the Connecticut SupariCourt judge addressed ttlaim and found it was without

merit because Fluker did not sufficiently prdtat his counsel's performance was below the
14



objective level of reasonablendbat the performance prong $fricklandrequires.

In reviewing the failure to investigate claithge judge noted that if was a general claim
that did not include facts to exgah or support it. Because Flukead not identified the specific
acts or omissions of trial counsel related ®dtiorney’s failure tinvestigate, there was
insufficient evidence to conclude that counspksformance fell belowhe objective level of
reasonablenessSeeFluker,No. CV11-4004147-S, 2014 WL 4290611, at *4. Thus, the claim of
failure to investigate did not eet the performance prong of tB&ricklandstandard.

Furthermore, Fluker presented no evidence at thedsatrial to show thalhere was a reasonable
probability that the outcome of theal would have been different absent counsel’s alleged failure
to investigate the incident [or evidence produaettial]. Because Fluker did not show that his
counsel’s performance was objectively unreasonablethat he was prejuckd by it, the court
concludes that the Superior Cbjudge’s determination was not an unreasonable application of
Supreme Court law. The petitiondsnied with respect to the firslaim of ineffective assistance

of trial counsel.

2. Failureto I nterview Witnesses

The Second Circuit has held that a decisiooua whether to call a witness to testify is
usually a matter dfrial strategy.See Bierenbaum v. Grahag07 F.3d 36, 55 (2d Cir. 2010)
(citation omitted). Thus, counsel's determinattevhether to call spedif withesses— even ones
that might offer exculpatory evidence—- is ordinarily not viewed as a lapse in professional
representation.’'United States v. Bes219 F.3d 192, 201 (2d Cir. 2000) (citations omitted).

Fluker claims that trial counsel failed taerview twelve witnesses prior to the criminal
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trial.3 At the habeas trial, theuart heard testimony from six witrges, Eric Kunze, Derrick R.
Helme, Daniel B. Wilson, Larry W. Sabotta,Mamdi Carter and Paul Winston. The judge
carefully reviewed the testimony efch of the six potential wigsses who were not interviewed
by counsel.SeeFluker,No. CV11-4004147-S, 2014 WL 4290611, at *4-5.

The habeas court noted that Fluker claitied the testimony of those witnesses would
have refuted the allegations that he had beerviadan a confrontation with the victim near the
bar before the shooting, and would have shownhbavas still at thear at the time of the
shooting. See idat *5. The court noted that one witne@$ficer Kunze, was called to testify at
trial and did testify. See id. at *4; Resp’t’'s Mem. Opp’n Pet. Writ Habeas Corpus, App. S, Trial
Tr. 36-43, Aug. 7, 2008, ECF No. 15-25. Two witnesses, Sabotta and Wilson, were not
interviewed by counsel, but testdi@t the habeas trial that theéi not know the victim or
Fluker on the night in questiome could not confirm or deny welther the victim or Fluker was
at the bar.SeeFluker,No. CV11-4004147-S, 2014 WL 4290611*af Resp’t's Mem. Opp’n
Pet. Writ Habeas Corpus, App. T, Habeas Trial Tr. 67-79, Oct. 16, 2013, ECF No. 15-33. Two
witnesses, Carter and Winston, were not ingved by counsel but offered testimony that was
in direct conflict with Fluker’'s testimony that keas at the bar for a ped of time on the night
in question.See idat *5; Resp’'t's Mem. Opp’n Pet. WiHabeas Corpus, App. T, Habeas Trial

Tr. 10-20; 82-91, Oct. 16, 2013, ECF No. 15-33.

3 Those twelve witnesses wedentified in Fluker's seand amended habeas petition as:
Eric Kunze, Derrick R. Helme, Daniel BVilson, Larry W. Sabotta, Lavondi Carter, Paul
Wilson/Winston, Otis Grady, Elijah Fluker, JoBnHughley, Savonne K. Mitchell, Ricco Stute
and Jacab PluoffSeeResp’t’'s Mem. Opp’n Pet. Writ Habeas Corpus, App. J, Second Amended
Petition at 3. Paul Wilson was later identifizs Paul Winston dumy his testimony at the
habeas trial.See idat App. T, Habeas Trial Tr. 4D Oct. 16, 2013, ECF No. 15-33.
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The state habeas judge’s fatfindings and credibility determinations are “presumed to
be correct,” and Fluker has the “burden of réhgt[that] presumptiolf correctness by clear
and convincing evidence.” 28 U.S.C. § 2254(g)®urthermore, in reviewing a claim of
ineffective assistance of counskedm not permitted to ressss the state habeas judge’s
credibility determinations of witnesses, becallave not heard the testimony or observed the
demeanor of those witnesseSee Shabazz v. ArflB36 F.3d 154, 163 (2d Cir. 2003)
(“Credibility determinations are properly withihe province of the stateurt that presided over
the trial and evidentiary hearing.Qotto v. Herbert331 F.3d 217, 233 (2d Cir. 2003)
(presumption of correctness rediag the factual findings by ¢htrial judge under 28 U.S.C. §
2254(e)(1) is “particularly important when reviewing the trial colassessment of witness
credibility”). Fluker has offered no evidence tbuethe habeas judgefactual or credibility
determinations.

With regard to counsel’s alleged failureinterview witnesseKunze, Wilson, Sabotta,
Carter and Winston, the judge ctuded that, in view of the copelling testimony of the victim
from the criminal trial, there was no reasoragtobability that the simony of any of those
witnesses identified by Fluker at the habeas$wauld have resultesh a more favorable
outcome for FlukerSeeFluker,No. CV11-4004147-S, 2014 WL 4290611, at *5. Thus, the
judge determined that Fluker had not met the prejudice prong Striicklandstandard with
respect to the claim that counsel failed tonvigaw five witnesses whtestified at the habeas
trial, but did not testify at the criminal trial.

With regard to the sixth witness, Derricklhde, who also testified at the habeas hearing,
the state habeas judge observed that counsel had in fact interviewed him on multiple occasions
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prior to the criminal triband that counsel called him to tegtt trial, but he invoked his Fifth
Amendment right not to do ssnd did not testify.SeeResp’t's Mem. Opp’n Pet. Writ Habeas
Corpus, App. T, Habeas Trial Tr. 4723, 50:2-16; 52:18-26, Oct. 16, 2013, ECF No. 15-33.
Thus, the superior court judgencluded that Fluker's contention that counsel’s performance
was deficient because she failed to interview Helme before trial was without Begiidat *6.
The judge reasonably applied federal law in codiclg that the claim that counsel neglected to
interview Helme prior to trial did not meet the performance pror&gridkland

At the habeas trial, Fluker did not call iiher six witnesses,t@ Grady, Elijah Fluker,
John E. Hughley, Savonne K. Mitchell, Ricco $tahd Jacab Pluoff, whom he claimed counsel
had neglected to interview prior to the crimitrél. Nor did he offer any evidence about the
nature of any testimony the smtnesses would have givenloow any such testimony would
have impacted the outcome of the trial. Absent evidence that thex witnesses would have
been available to testify at triar that their testimony would ka relevant or admissible, the
habeas judge held he could not concludedbahsel's performance was deficient or that any
failure to interview these six withesses would haregudiced the outcome die criminal trial.
That determination by the habeas jadgas a reasonable application of 8tecklandstandards.

For the foregoing reasons the state hapefge’s determinations that the counsel’s
failure to interview Derrick Helme, Otis &dy, Elijah Fluker, John Hughley, Savonne Mitchell,
Ricco Stute and Jacab Pluoff did not constitufecaat performance and that counsel’s failure
to interview Eric Kunze, Daniel Wilson, Lar&abotta, Lavondi Carter and Paul Winston was
not prejudicial to the outcome of the crimini@l were not unreasonable applications of the
performance or prejudice prongs of Bieicklandstandard. Accordingly, the petition is denied
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with respect to the second inegtive assistance of counsel claim.

3. Failureto Request a Hearing

Fluker claims that the testimony that Helmeswgaing to offer at trial was very important
to his defense. He contends that trial couas@d in failing to ask #htrial judge to hold a
hearing on the validity of Helme’s invocationtag Fifth Amendment right not to testify.

The state habeas judge noted that Flukepegxvitness had suggesitthat trial counsel
could have requested the prosectitogrant or the trial judge trder the prosecutor to grant
Helme immunity from prosecution scathhe could testify at trial. SeeFluker,No. CV11-
4004147-S, 2014 WL 4290611, at *6. The state hat@as determined that, even if counsel’s
performance was deficient in failing to requastearing, there was “reasdnte likelihood” that
Helme’s testimony would not have changed thie@me of the trial give the testimony of the
other witnesses, including the victimSee id. Thus, in reaching that conclusion, the Superior
Court considered counsel’s allegador in view of all of the eviehce that the parties presented
to the judge or jury during the triaBee Strickland466 U.S. at 696 (determination of whether
counsel’s ineffectiveness has pdiced the outcome or resulttbie criminal trial or proceeding
requires a court to “consider the totality of thedewce before the judge or jury”). Even if
there was a possibility that kee’s testimony might have affext the outcome of the trial,
Fluker did not demonstrate that it would have changed the outc®eseHarrington v. Richter

562 U.S. 86, 112 (2011) (“The likabbod of a different result must be substantial, not just

4 The judge noted in a footnote that althobhgmeed not reach or fully analyze the
performance component of the claim, he deteeohthat “it was highl unlikely that defense
counsel could have been found deficient fornagting the issue” because there was no “truly
viable challenge that the [prosecutor’s] thrieeprosecute Mr. Helme . . . [was] selective or
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conceivable.”).

The Connecticut Superior judge reasonablydkgtithat the claim of counsel’s failure to
request a hearing to determihe validity of Helme’s invocation of his Fifth Amendment right
to decline to testify at the criminal trial did not meet the prejudice prong &ttiokland See
Harrington, 562 U.S. at 101 (“The pivotal question isetlrer the state court's application of the
Stricklandstandard was unreasonable.”). Accordingig, petition for writ of habeas corpus is
denied with respect to the third claghineffective assistance of counsel.

C. Prosecutorial Misconduct

Fluker claims that the prosecutor engageshisconduct when, during the trial, he
threatened to prosecute a witness, Derrickritdewho was scheduled to testify on Fluker’s
behalf. As indicated above, Helme sulpsently took the standbut invoked his Fifth
Amendment privilege not to testify. Fluker argtlest the prosecutor violated his due process
right to a fair trial by preventing im from offering Helme’s testimony.

Prosecutorial misconduct only gives risextoonstitutional violation if the misconduct
“so infected the trial witlunfairness as to make the resultaagviction a deniabf due process.”
Donnelly v. DeChristoforo416 U.S. 637, 643 (1974). In evaluating a claim of prosecutorial
misconduct, the court consider prosecutor’s conduct in the cext of the entire trial “to
determine whether the prosecutor’'s bebaaimounted to prejudicial errorUnited States v.
Young 470 U.S. 1, 12 (1985). The court must edashow much of the perceived misconduct
was invited by the defense, whether the trial tgawve any curative jurystructions and the

strength of the State’s sa against the defendararden,477 U.S. at 181-82.

tactical.” Id. at *6 n.7.
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Fluker raised his claim gfrosecutorial misconduct in tlsecond amended habeas petition
filed in state court. In its reew of the claim, the Connecticut Superior Court applied a state case
with a holding that mirrored the federal lawpéipable to prosecutorial misconduct clain®ee
Fluker,No. CV11-4004147-S, 2014 WL 4290611, at *7.cBese the Connecticut Superior
Court judge applied the correct légainciples, the decision is nobntrary to clearly established
federal law. See Early v. Packeb37 U.S. 3, 8 (2002) (state conded not be aware of nor cite
relevant Supreme Court cases as long asetisoning and decision do not contradict applicable
law). Thus, the present issuanbether the analysis of the@hecticut Superior Court judge
constituted an unreasonable apgiion of federal law.

As indicated above, the habeas judge hesstimony from Helme during the trial held on
October 16, 2013SeeFluker,No. CV11-4004147-S, 2014 WL 4290611, at *6; Resp’'t's Mem.
Opp’n Pet. Writ Habeas Corpus, App. T, Habeas Trial Tr. 21-44, Oct. 16, 2013, ECF No. 15-33.
In addition, the judge heard testimony from Flukexpert witness, Attorneyeffrey Kastenband.
SeeResp’t’'s Mem. Opp’n Pet. Writ Habeas @uos, App. T, Habeas Trial Tr. 3-37, Apr. 25,
2014, ECF No. 15-34.

The habeas judge observed that the prosecutdoisnation regarding the possibility that
Helme would testify falsely atid appeared to be credibl&eeFluker,No. CV11-4004147-S,
2014 WL 4290611, at *6 n.7 & *7. Though Helme wapexted to testify falsely, the prosecutor
indicated that a hindering or accessory chargeld only be brought against Helme if Fluker was
found guilty. See idat *7. The Superior Court foundahthe purpose of informing Fluker’s
attorney, counsel for Helme, and the court efplossibility of pursuing charge against Helme

was to avert a perjurious statement by Helmeerathan to gain an advantage by forcing Helme
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to invoke his Fifth Amendmemight not to testify.See id. In fact, Fluker’s #orney testified that
the prosecutor had affirmatively indicated thattwild prosecute Helme if he testified falsely.
SeeResp’t’'s Mem. Opp’n Pet. Writ Habeas @os, App. T, Habeas Trial Tr. 50:5-13, Oct. 16,
2013, ECF No. 15-33. The habeas judge noted‘thiatcourt can find nothing improper,
overreaching or abusive about the state's exeo€ise prosecutorial powers nor can it be said
that any part of the basis for the threat of poogion was to provide the state with an advantage
at trial.” Fluker, 2014 WL 4290611 at *7. For those reasons, the judge determined that the actions
of the prosecutor did not rige the level of improper, omeeaching or abusive condutd.

Nor did the judge find thdhe testimony Helme stated he would have offered at trial
would have changed the outcome of the triae idat *6 & n.8. Helme te#fted that he would
not have offered Fluker an alibi for the timithe shooting and Helme’s testimony supported
rather than refuted the victim’s descriptiontloé circumstances surrounding his being shot by
Fluker. See id. Resp’t’'s Mem. Opp’n Pet. Writ Habe@®rpus, App. T, Habeas Trial Tr. 38:20-
27; 39:1-10, Oct. 16, 2013, ECF No. 15-33. Thus stiate habeas judge concluded that the
prosecutor had not deprived Fluker of his dueess right to a fair trial by threatening to
prosecute Helme if he testified falsely at trigdeeFluker, No. CV11-4004147-S, 2014 WL
4290611, at *7.

The Connecticut Superior Court did noteasonably apply United States Supreme Court
law in reaching its conclusions that the condudhefprosecutor was not improper and that the
conduct did not affect the outcome of the trial gqordes Fluker of a fair trial. The petition for

writ of habeas corpus is deniadgth respecto this ground.
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V. Conclusion

The Petition for Writ of Habeas CorpusQF No. 1] is DENIED. The Clerk is directed
to enter judgment in favor of éhlrespondent and close this case.

Fluker has not shown that he was deniedrestitutionally or fededly protected right.
Thus, any appeal from this order would hettaken in good faitand a certificate of
appealability will not issue.

SO ORDERED at Bridgeport, Connecticut this 14th day of August 2018.

& STEFAN R. UNDERHILL
Stefan R. Underhill
United States District Judge
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