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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF CONNECTICUT

MICHAEL HALLORAN, et al.,
Plaintiffs,

V. No. 3:16-cv-00133 (VAB)
HARLEYSVILLE PREFERRED

INSURANCE COMPANY, et al.,
Defendants.

RULING ON PLAINTIFFS’ MOTION FOR LEAVE TO AMEND

On January 29, 2016, Plaintiffspmeowners in Hartford,olland or Windham Counties
in Connecticut brought a Gda Action Complaint againsteélt homeowners’ insurance
companies (collectively “Defendants”). EQI®. 1. Currently pending before the Court is
Plaintiffs’ motion for leave to file a Fourth Amended Compla8#eECF No. 462.

The motion will bLeGRANTED for the reasons stated below.

FACTUAL AND PROCEDURAL BACKGROUND

A. Factual Allegations

Plaintiffs are individuals who either ownines or previously owned homes in Hartford,
Tolland and Windham Counties in Connecti@&geSubstituted Third Amended Class Action
Complaint (“STAC”) § 1, ECF No. 352. They alletigat each of their homes’ basement walls
are crumbling due to the oxidation of iron sulfideerals present in the concrete; the oxidation
causes the concrete to swell and crack and, “[Lglighy, the Plaintiffs’ homes will fall into their
basements.ld. § 2. Additionally, Plaintiffs claim theinomes are impossible to sell and that the

only solution to fix the cracking i® replace the basement walts. T 4.
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Plaintiffs allege that they held homeows@nsurance policies with Defendants, various
insurance companies. They claim that, degpggedamage and the policy coverage, Defendants
wrongly denied coverage or will deny coveralge § 3. Plaintiffs filed this lawsuit against
Defendants “individually and on bdhaf others who are similaytsituated because they (1)
have basement walls that are weesibly deteriorating and failingnd (2) have claims that have
been denied or will be denied by the Defendant Insurance Compddids4. They allege
breach of contract, breach of the implied watyaf good faith and faidealing, and violations
of the Connecticut Unfair Trade Practices ALCUTPA) and the Connecticut Unfair Insurance
Practice Act (CUIPA).

B. Procedural History

Plaintiffs filed the first compliat in this case on January 29, 20$&eCompl. ECF No.

1. The initial complaint included seven namediéis and more than one hundred defendants,
all insurance companietsl. 11 2. Before Defendants had responded, Plaintiffs filed an amended
complaint that included additional defendants and claims on March 17,2848rst Amend.
Class Action Compl., ECF No. 122 diitiffs then moved to certify a class, which they defined
as:

All individuals who own a home in the Connecticut towns of

Manchester, Andover, Ellington, Stafford Springs or any other

Connecticut town located east tfe Connecticut River whose

homes are insured by any of timsurance Defendants, and whose

homes have sustained ‘pattern ciagkincluding but not limited to

horizontal and vertical cracks dheir basement walls, and whose

bad foundation claims have beemug or will be denied by the

InsuranceDefendants, which denialseaor will be based on the

same standardized language regarding the term ‘collapse’, the term

‘basement’, the term ‘foundation’, the term ‘decay’, the term
‘hidden’, and the ternretaining wall.’

Pls. Mot. for Class Cetrtification, ECF No. 158.



The parties then sought difé:mt case management ord&eePls. Proposed Case
Management Order, ECF No. 239; Certain DBIgn-Consented Mot. For Entry of Proposed
Case Management Plan, ECF No. 240. The Couagldressing these motions, provided that any
motion for leave to file an amended complavould be due by May 6, 2016. Order, ECF No.
254. It also denied Plaintiffshotion for class certificatiowithout “prejudce to renewal
following the Court's resolution @ny motion to amend, and moticlasdismiss directed at the
amended complaintld.

Plaintiffs then moved for leave tddia second amended complaint on May 7, 2GE@.

PI Mot. for Leave to Amend, ECF No. 290. Plaintsfsught to add ninedditional plaintiffs and
four additional defendants, and to remove three defenddnét.4-5. Plaintiffs also sought to

add additional causes of action for breach ofremttand breach of the implied covenant of good
faith and fair dealingd. Defendants did not oppose amendmg&etDefs. Resp., ECF No. 309.
The Court granted the motion, noting taek of objection. Order, ECF No. 323.

The parties then moved to amend the schedurder, and Plaintiffs stated that they
intended to file a third amended complalB€F No. 325. The Court granted the request and
stayed responsive pleadings regagdhe Second Amended ComplaigeeOrder, ECF No.

326.

Plaintiffs moved to amend the complaintdgoin additional parties on October 31, 2016;
they sought to add nineteen new plaintiffs agalice the overall number of defendants to thirty.
SeePls. Mot. for Leave to Amend., ECF No. 3B®fendant State Farm Fire and Casualty
Company opposed amendment, but ofieeties stated they had no oppositiGompareState
Farm Fire and Casualty Co. Mem. of L.Gpp., ECf No. 337 (opposirglaintiffs’ motion for

leave)with Defs. Resp., ECF No. 338 (“the interest of judicial efficiency and economy for all



parties and this Court, the ®2adants listed in Exhibit 1 do not oppose Plaintiff's Motion insofar
as it seeks leave to file a Third Amended Complaint.”).

Before the Court addressed the motion, haweRlaintiffs moved for leave to file a
substituted third complaint on December 12, 2@&PI. Mot., ECF No. 33%®laintiffs stated
that the proposed “Substituted Third Amended Clamg’ corrected a number of errors, deleted
references to individuals and companies noteénddse, corrected a number of errors in dates,
damage estimates, and party names, and dropped a number of Idaibetendants, in large
part, again did not oppose amendment, althoughrtbtsd that “the proposed Substituted Third
Amended Complaint is Plaintiffs’ fifth complaimt this case” and “[&ch such amendment has
not only delayed joinder of issue, but has cdu3efendants to incur significant and unnecessary
expenses in defending themselves.” DefsR§ 1, ECF No. 340. Defendants did request,
however, that further amendment be barred unless Plaintiffs demonstrated good cause under
Federal Rule of Civil Procedure 1. § 2.

The Court granted Plaintiffs’ motion aatlowed the Substituted Third Amended
Complaint to be filedSeeOrder on Mot. Amend Compl., ECF No. 350. The Court noted
Defendants’ consenid. at 1. This Court denied the Defemdisl request to preclude future
amendments unless Plaintiffs could show good cause: “Defendams eitehority supporting
their request that the Courtgemptively impose a good cause standard on Plaintiffs’ potential
future requests to further amend the complaithis case. The Court will not, therefore, order
that Plaintiffs be precluded from any furthereamdments to the complaint in the absence of good
cause.’ld. at 2. Plaintiffs subsequently filedetsubstituted Third Amended Complaint, ECF

No. 352.



Defendants then filed numerous motionsliemiss. This included joint motions to
dismiss several shared counts, ECF No. 373i@sttike the clasallegations, ECF No. 375.
Individual defendants also filexskparate motions to dismigeeTravelers Defs. Mot. Dismiss,
ECF No. 377; Citizens Ins. Co. Mot. DismidSCF No. 379; Bunker Hill Ins. Co., ECF No. 381,
New London Cty. Mutual Ins. Co. Mot. Dismi€sCF No. 384; Trumbull Ins. Co. Mot. Dismiss,
ECF No. 387; Allstate Ins. Co. Mot. Dismi€sCF No. 391; Metropolitan Group Mot. Dismiss,
ECF No. 394; Kemper Independence Ins. Co. ldgtmiss, ECF No. 397; Liberty Entities’ Mot.
Dismiss, ECF No. 399; Homesite Ins. Co. Matsmiss, ECF No. 401; Amica Ins. Co. Mot.
Dismiss, ECF No. 403; State FaMot. Dismiss, ECF No. 405Merrimack Mutual Fire Ins.

Co. Mot. Dismiss, ECF No. 409; American Commerce Ins. Co. Mot. Dismiss, ECF No. 411,
NGM Ins. Co. Mot. Dismiss, EENo. 413; CSAA Fire and Casis. Co. Mot. Dismiss, ECF

No. 415; Nationwide Property And Cas. In®.@nd Harleysville Prefred Ins. Co. Mot.
Dismiss, ECF No. 416; Middlesex Mutual Assuca Co. Mot. Dismiss, ECF No. 420. Plaintiffs
responded to these motions on September 15, Z&E81. Mem. in Opp. réot. to Strike, ECF
No. 475; Pls. Resp. to Mot. to Dismiss andtMo Sever, ECF No. 456; Pl. Mem. in Opp.
Combined, ECF No. 458.

Plaintiffs then filed the pending motion amend on September 25, 2017, seeking leave
to file a Fourth Amended Complaint, ECF N624 They stated they sought leave to amend to
delete parties and claims that are no longer beirgupdrin light of the mues raised in various
motions to dismiss, delete references toviallials and companies not in the case, add counts

between existing partieand correct errors, missing, or confusing informatidnat 1-2.

1 State Farm also moved to sever. ECF No. 407.



Defendants then moved to stay briefing on the pending motions to dismiss until the Court
issued its ruling on the motion to ameB@eDefs. Mot. to Stay, ECF No. 463. Plaintiffs
opposed the Defendants’ motiongiay briefing. ECF No. 467.

On September 29, 2017, the Court amendedtheduling order. Order Amen. Sched.
Order, ECF No. 470. The Court ordered Defendantegpond to the motion for leave to file a
Fourth Amended Complaint within forty-five dayd. at 2. Furthermore, the Court ordered that,
should the Court deny leave to amend, DefendantsdA@ue thirty (30) days to file replies to
the pending motions or, if the Court grantedriaion, Defendants would te forty-five (45)
days to answer, move to dismiss, or othsewespond to the Fourth Amended Compladht.

Defendants filed two objectioris the leave to amend. Firstgroup of defendants jointly
argue that, while the Court htee discretion to grant leavié should not do so here because
granting Plaintiffs’ motion would lead to sigrdéint delay and increaseddgtion costs. Certain
Defs. Opp. to Pls. Mot. (“Certain Defs. Opp.”), ECF No. 4&krtain Defendants note that
“[a]fter nearly two years, this case has paigressed beyond the teh®ld pleadings phasdd.
at 2. They note that multiple defendants filed motions to dismiss, which they argue would have

to be completely redrafted shduhe Court grant leave. But thaygue that “[flurther delay and

2 Counsel for Liberty Mutual Fire Insurance@pany, Peerless Insurance Company, and Safeco
Insurance Company of America signed dpgosition. Allstate Ingance Co., American
Commerce Insurance Company, Bunker Hifurance Company, Citizens Insurance Company
of America, CSAA Fire & Casualty Insuree Company, Fidelity and Guaranty Insurance
Company, Harleysville Preferred Insurancerany, Homesite Insunae Company, Kemper
Independence Insurance Co., Merrimack Mukied Insurance Company, Metropolitan Group
Property and Casualty Insurance Co., NatiolewProperty & Casualty Insurance Company,
NGM Insurance Company, New London Countytival Insurance Company, The Automobile
Insurance Company of Hartford, Connectidite Standard Fire Insurance Company, The
Travelers Home & Marine Insurance Companye Tiinavelers Indemnity Company of America,
and Trumbull Insurance Company joined it. Thau@ will refer to these parties collectively as
“Certain Defendants.”



re-briefing make no sense in termsudicial economy and sound case manageméntdt 3.
Alternatively, Certain Defendants argue tha @ourt should prospeegly bar any further
amendmentd. at 6, and ask that the Court declam pending motions tdismiss and motions
to strike moot and allow them to be refilédl. at 7.

Second, Middlesex Mutual Assurance Comp&MMAC”) filed an additional response
to the motion for leave. Middlesex Mutual $Asance Co. Response (“MMAC Resp.”), ECF No.
481. MMAC states that “Plaintiffs seek to amehd complaint to allow Plaintiffs David and
Patricia Kandrysawtz and Plaintiff Kathleen Netilo add eight entirely new claims against
MMAC.” MMAC Resp. at 1. MMAC argues that leato amend should be denied because it
asserts that both Ms. Noblet's and the KanalWwtzs’ claims were unreasonably delayed and
those plaintiffs’ claims are based upon fabesy should have known at the filing of the
Substituted Third Amended ComplaiBeeMMAC Resp. at 6-7. MMAC &o argues that leave
to amend should be denied as to the Kandrysawlashs because it argues that their claims are
time-barred and do not relate back to the origooahplaint, and the amendment therefore would
be futile. MMAC Resp. at 7-12. Finally, MMA@rgues, along similar lines as Certain
Defendants, that it will be prejudiced if leawere to be granted because “MMAC would have to
redraft and re-file dispositive motion papers addressing wholly new allegations . . . inexplicably
omitted from the first five versions of this Complaint.” MMAC Resp. at 14.

Plaintiffs filed a replySeePls. Rep., ECF No. 474. Thaygue that both Certain
Defendants and MMAC have failed to show ttiety would be prejudiced by the amendment,
and that the alleged burden—ratfting and refiling motions tdismiss—does not qualify as
prejudice.ld. at 1. They also argue that the Kandrysmsmtlaims are not ifvolous, and therefore

not futile.1d. Finally, Plaintiffs argue the Court shduideny Certain Defendants' request that



the Court enter an order barrial further amendments of tl@mplaint unless ‘good cause’ is
shown as unwarranted and unnecessarily punitide.”
I. STANDARD OF REVIEW

Rule 15 of the Federal Rules of Civil Prdaee provides that parties may either amend
once as a matter of course or, once the timegéas elapsed, move for leave to file an
amended complaint. Fed. R. CR.. 15(a). Parties who fail to fien amended complaint within
15(a)(1)’s time period, or who seek additioaalendments, may seek the consent of their
opposing party or the court’s leato amend. Fed. R. Civ. P. 15(a)(2). The “court should freely
give leave when justice so requirekl’

The decision to grant leave to amend under Reiv. P. 15 is within the discretion of
the court, but the court must give sofjestifying reason” for denying leav&oman v. Davis
371 U.S. 178, 182 (1962). Reasons for denying lemaeend include “undue delay, bad faith
or dilatory motive on the part dfie movant, repeated failure¢are deficiencies by amendments
previously allowed, undue prejudice to the afipg party by virtue of allowance of the
amendment, futility of amendmentd.; see also Lucente v. Int'| Bus. Machines CoBi0 F.3d
243, 258 (2d Cir. 2002) (noting leave to amend imaylenied when amendment is “unlikely to
be productive,” such as when an amendmetititde” and “could not withstand a motion to
dismiss pursuant to Fed. R. Civ. P. 12(b)(6).” (internal citations omittedk B. Smith, Inc. v.
CHF Indus. Inc.811 F. Supp. 2d 766, 779 (S.D.N.Y. 2011) (“While mere delay, absent a
showing of bad faith or undue prejudice, is anbugh for a district court to deny leave to
amend, the longer the period of an unexplaindalygi¢he less will be required of the nonmoving

party in terms of a showing of prejuditénternal quotatiormarks omitted)).



lll.  DISCUSSION

Federal Rule of Civil Procedeirl5(a)(2) requires that the @o“should freely give leave
when justice so requires.” Defendants argueldeate should be denied here because granting
leave would result in undue dglar prejudice, or would be file with the respect to certain
claims against individual defendants. Theu@ disagrees and will grant the motion.

A. Delay

Certain Defendants argue that leave to anstodild be denied because, “[a]fter nearly
two years, this case has not progressed beyanthtbshold pleadings phase.” Certain Defs.
Opp. at 2. They recognize that “[i]t is undisputkdt whether to grant plaintiffs' motion to
amend rests in the sound discretion of the Coidt,’but request the Court deny leave because
the parties would have to reiéf the pending motions toginiss and motions to strikiel. at 2-3
(“Further delay and re-briefing make no semsterms of judiciakconomy and sound case
management.”).

MMAC raises two slightly different versiord the delay argumenkirst, citing case law
from other Circuit Courts, but ntthe Second Circuit, MMAC argues that Plaintiffs have adopted
a “‘moving target’ approach to litigation’nd that MMAC would face “undue prejudice[]’
should leave to amend be granted. MMAC Resp. at 13 (&tvgden v. Am. Home Mortg.
Servicing, Inc.512 Fed. App'x 468, 470-71 (6th Cir. 201)nter v. Prime Equip. C9451
F.3d 1196, 1206 (10th Cir. 2006)). The company, h@anedoes not identify prejudice other than
that it “would have to redrafind re-file dispositive motiopapers addressing wholly new
allegations, previously known to the Kandrysadnd Noblet, but ineXpably omitted from

the first five versions of this Complaint.” MMAC Resp. at 14.



Second, MMAC argues that “no newlysdovered facts motivated the proposed
amendment.” MMAC Resp. at 5. They argue thatipa who knew facts and failed to previously
plead them may be denied an additiar@bortunity to amend a given complailak. (citing Cty.
of Washington v. Ctys. Of Warren & Washington Indus. Dev. Ag@riesd. App’'x 71, 74-75
(2d Cir. 2001)Lyddy v. Bridgeport Bd. of EdydNo. 3:06-cv-1420 (AHN), 2008 WL 2397688,
at *3 (D. Conn. June 10, 2008jplloway v. Dep't of Corr, No. 3:11-cv-1290 (VLB), 2013 WL
628648, at *2 (D. Conn. Feb. 20, 2Q;1Rat’l Post Office Collaborative v. Donahpodo. 3:13-
cv-1406 (JBA), 2014 WL 4544094, at *6 (D. Conn. Sept. 12, 2014).

The Second Circuit has “held repeatedly thrgre delay’ is not, of itself, sufficient to
justify denial of a Rule 15(a) motion . . .Parker v. Columbia Pictures Indy04 F.3d 326,

339 (2d Cir. 2000) (internaltations and quotation marks dtad). “Mere delay, however,

absent a showing of bad faith or undue prejudioes not provide a basis for the district court to
deny the right to amendRuotolo v. City of New York14 F.3d 184, 191 (2d Cir. 2008)
(quotingState Teachers Ret. Bd. v. Fluor Cogb4 F.2d 843, 856 (2d Cir.198%ge also
Saxholm AS v. Dynal, In@38 F. Supp. 120, 123 (E.D.N.Y996) (“Although courts have
recognized that prejudice tendsitorease with delay . . . delajone is seldom reason to deny a
motion to amend.” (internal citations omitted)).

In examining whether the non-moving pantyl be prejudiced by the amendment, the
Court considers “among other factors, whetmeamendment would ‘require the opponent to
expend significant additional resources to conduct discovery and prepare for trial’ or
‘significantly delay the resolution of the disputeRuotolq 514 F.3d at 192 (quotirBjock v.

First Blood Assocs 988 F.2d 344, 350 (2d Cir. 1993))ndle prejudice might also be found

where amendment is sought “on the eveiaf &md would result imew problems of proof.”

10



Ruotolg 514 F.3d at 192 (quotirgtate Teachers Ret. B854 F.2d at 856%ee also Vigilant

Ins. Co. v. Servco Oil, IncNo. 3:09-cv-829 (JCH), 2010 WL 2710479, at *2 (D. Conn. July 7,
2010) (“In determining what constitutes ‘prejudice,’ this court must consider the following
factors: (1) whether the amendnt would require the opponentarpend significant additional
resources to conduct discovery and prefarérial; (2) whether the amendment would
significantly delay the resolutioof the dispute; and (3) whethihe amendment would prevent
the plaintiff from bringing a timgl action in another jurisdiction.”)

This case is a complex action involving Pldfstivho seek to represt a class in a suit
against multiple defendants, as well some clairasrélate to the class as a whole and some that
relate to the interaction between subsets ohpfts and defendants. 8@ delay is inevitable
given the posture of the casedawhile the case has been pending for some time, discovery has
not been completed nor have summary judgment motions beerSiedstate Teachers Ret.,Bd.
654 F.2d at 856 (holding district court abuskgtretion in denying leave to amend where no
trial date had been set, no motion for sumnjpaaigment had been filed, and there would be no
serious difficulty in amending class definitioft)is unlikely that granting amendment here
would lead to significant addinal resources to conduct discoverycause significant further
delay in the resolution of the case.

Additionally, neither Certain Defendants MdMAC have shown bad faith or dilatory
tactics on behalf of the Plaiffs. MMAC asserts only that both Noblet’s and the Kandrysawtzs’

new claims are based on facts that plainkffew before filing the previous amended complaint

31n fact, Certain Defendants propose thatGoairt deny the motion tieave, address the

motions to dismiss, and then allow amendim@ertain Defs. Opp. at 4. The Court sees no
reason Certain Defendants’ proplosauld be any more efficientr result in any less delay,

than allowing Plaintiffs to amend now and tredress future motions to dismiss in due course.

11



in this case. MMAC Resp. at 6-7. While MMACrcectly asserts thatifare to allege known
facts might be a grounds for denial of a leavartend, Plaintiffs argue that “[d]espite diligent
inquiry, Plaintiffs’ counsel was unable to asgtre Kandrysawtzs’ or Noblet's claims against
MMAC] at that time.” Pls. Repat 3. Additionally, Plaintiffs statthat they “seek to align the
pleadings with the most complete information availali.at 6. Plaintiffs have sought to
amend their complaint as they have discoveea information and, while there has been some
delay, it is not unreasonable such that the Coumsiders it to be ditary or in bad faith.

Certain Defendants and MMAC have also naiveh that they would face any prejudice.
While both point to the partiallpriefed motions to dismiss asasons to deny amendment, the
burden parties would face in redrafting these motions is minimal and such “burdens ... are a
necessary aspect of defending a valid claMigilant Ins. Co, 2010 WL 2710479, at *3.

In sum, the parties’ arguments for demyythe amendment fall short here. The Court
therefore chooses to exercise itsodetion and allow the leave to ame8de Foman371 U.S. at
182 (“Of course, the grant or dahbf an opportunity to amendvgthin the dscretion of the
District Court . . . .").

B. Fultility

MMAC raises an additional argument wittspect to the Kandrysawtzs’ newly alleged
claims: that they are barred by a contractual provision and thus the amendment would be futile.
SeeMMAC Resp. at 7. Leave to amend may be ddras futile in circumstances where “the
proposed claim could not withstand a motiomigmiss pursuant to Fed. R. Civ. P. 12(b)(6).”
Lucente 310 F.3d at 258ee also Faryniarz v. Ramireg2 F. Supp. 3d 240, 249 (D. Conn.
2014) (“An amendment is consiaer ‘futile’ if the amended pleat fails to state a claim or

would be subject to a successful motion to dgsnon some other basis.”). Claims barred by a

12



statute of limitations may be deemed futitt.But see Garcia v. Pancho Villa’s of Huntington
Village, Inc, 268 F.R.D. 160, 166 (E.D.N.Y. 2010) (“Redass, the statute of limitations is an
affirmative defense . . . . As such, whethenaot the statute of limitatihs should be equitably

tolled here is an issue of fact better addressed on a motion for summary judgment or at the time
of trial” rather than by denying leave to amend).

Courts in the Second Circuit, however, dedeams futile only where “no colorable
grounds exist to support the proposed claiailison v. Clos-ette Too, L.L.ONo. 14-cv-1618
(LAK)(JCF), 2015 WL 136102, &2 (S.D.N.Y. Jan. 9, 2015%ee also Saxholm AS38 F.
Supp. at 124 (“Although leave to amend shouldb®ogranted in such circumstances .. . . a
proposed claim is futile only if it is clearfyivolous or legally insufficient on its face.”Fed.

Ins. Co. v. Speedboat Racing L tdo. 3:12-cv-1480 (CSH2017 WL 319170, at *4-5 (D.
Conn. Jan. 23, 2017) (“An amendment is not futikaéf claim it seeks tosaert is colorable and
not frivolous.” (internal quotatiomarks and citations omitted)).

At this point in the litigation, the Coucainnot say that the Kandrawtzs’ claims are
frivolous or that they do natssert a colorable claim. MMAC argues that the Kandrysawtzs’
claims are barred by a provisiontb& policy requiring lawsuits toe brought within “one year
after the date of loss.” MMAC Resp. at 9.

The company cites to cases where clainmsaoisby statutes of limitations have been
deemed futile and courts have therefore denied leave to aBead. at 7-8 (citingFaryniarz,
62 F. Supp. 3d at 2490e v. Whiddens57 Fed. App’x 71, 73-74 (2d Cir. 2018race v.
Rosenstock228 F.3d 40, 53 (2d Cir. 2000)). In doisg, MMAC seeks to draw an analogy
between statutes of limitatiomsid contractual suit limitation gvisions and ultimately argue

that the Kandrysawtzs’ claims are futile ifathey violated a statute of limitation.

13



Plaintiffs respond that “[t]his Court may venell decide, as a matter of substantive law,
that a contractual limitations defense suckhasone asserted WMAC is not properly
considered on a motion to dismiss, and is instefatt-laden determinatn that is more properly
suited for a motion for summary judgmeat,for trial.” Pls. Rep. at 5 (citinBelz v. Peerless Ins.
Co., 204 F. Supp. 3d 457, 465 n.2 (D. Conn. 2016).

As an initial matter, a contractual suit lintitan is not the same as a statute of limitations,
for purposes of deciding whether to permit leevamend. As one court in this District has
noted, with respect to Connectidatv, “[though the contractual gdimitation is enforceable, it
‘does not operate as a statute of limitationRdberts v. Amica Mut. Ins. CiNo. 3:14-cv-1589
(SRU), 2015 WL 7458510, at *3 (Conn. Nov. 24, 2015) (quotingonteiro v. American Home
Assurance Cl177 Conn. 281, 283 (1979)). Regardless,ahit limitation provision is an
affirmative defense, and is more appropriataiged at summary judgment or at tr@f.

Garcia, 268 F.R.D. at 166. (granting leave to ameadduse “the determination” of a statute of
limitation defense “requires a caderation of the merit of botparties’ claims and defenses”
and is “better addressed on a motion for samynjudgment or at the time of trial.”).

The determination of when a “collapsefanrred and, therefore, when the limitation
period starts to run, is also éily to be fact-intensive. IBelz for instance, this Court addressed a
similar argument on summary judgment in a cetecase on nearlyadtical policy language.
See Belz204 F. Supp. 3d at 464-65. The insuracmmpany there had argued that “the
‘collapse’ of the Belzes’ basement walls actualtgurred closer to the time of purchase in
2001” and therefore it would be timeutoed in a suit filed years lateéd. This Court noted that
courts in this District hav&determined that the ‘date ofde’ for purposes of an insurance

policy’s ‘Suit Against Us’ provigin is the date on which thesured learned or should have

14



learned of the covered loss” andimiately concluded this was assue of material fact best left
to the jury.Belz 204 F. Supp. 3d at 465 nste also Metsack v. Litig Mut. Fire Ins. Ca No.
3:14-cv-01150 (VLB), 2017 WL 706599, at *6 (Donn. Feb. 21, 2017) (“Viewed in the light
most favorable to the Plaintiffa, material issue of fact exisas to whether a covered collapse
occurred before or during the pericavered by the Liberty Mutual Policy.”).

Ultimately, the Court holds that the Kandrysasvtlve asserted a colorable claim that is
not frivolous, and therefore amendment woudd be futile. To be clear, MMAC may still
prevail on a motion to dismiss. But, becausal@sting contractual limitation provisions are a
fact-intensive endeavor ill-seil to a motion to dismiss, rather than a motion for summary
judgment, it is inappropriate to rule out that&@ms at this preliminary stage and on such a
limited factual record.

C. Alternative Relief

Certain Defendants also regti¢hat, should it grant leeto amend, the Court should
place a prospective ban on future amendmengsargood cause is shown. Certain Defs. Mem.
at 6. They would also have this Court “ordeasit amendments for the purpose of adding
additional named plaintiffs do not constitute ‘goodseat this late datend, therefore, will not
be permittedld. The Court will not do so, at least, right now.

The Court will continue to carefully exercige discretion to evaluate any future motion
for the factors considered above, such as draéhere has been “undue delay, bad faith or

dilatory motive on the part of the movant, repeated failure to cure deficiencies by amendments

4 Plaintiffs also argue that the claims wouldtineely because they relaback to the original
pleading or because the filing thfe class complaint would tatatute of limitations for all
potential members of the class. Pl. Rep. at 4-8. Having found the amensimetfutile, the
Court will not address these arguments at this point.

15



previously allowed, undue prejudice to the afipg party by virtue of allowance of the
amendment, futility of amendmentbman 371 U.S. at 182. The longer the delay, and the now-
numerous opportunities to amend, may makecittgasingly difficult forPlaintiffs to argue
further amendment is necessaty. Parker, 204 F.3d at 340 (“We now join these courts in
holding that despite the leniestindard of Rule 15(a), a dist court does not abuse its
discretion in denying leave to @md the pleadings after the deadline set in the scheduling order
where the moving party has failed to establisbdgcause. Moreover, we agree with these courts
that a finding of ‘good cause’ dependstba diligence of the moving party.”).

But the Court will not ban further amendments to the Complaint in the abstract. The
Court previously denied the samexjuest, and it sees no reasoddoide differently here. “The
Court will not, therefore, order that Plaintiffs be precluded from any further amendments to the
complaint in the absence of good cauisader, ECF M. 350 at 2.

The Court previously laid out the appropriate course ifobskes, as it does here, to
exercise its discretiomd grant leave to amen8eeOrder Amending Scheduling Order, ECF
No. 469 (“Should the Court grant Plaintiffs’ Motion for Leave to Amend, Defendants have forty-
five (45) days from the date of that ordeattswer, move, or otherwise plead as to the Fourth
Amended Complaint.”). The Court will continueddhere to that schedule generally, but has
added more specific deadlines in order tsuga that this case moves forward more
expeditiously See Deitz v. Bouldji36 S. Ct. 1885, 1892 (201@)oting court’s inherent
authority to manage its docket with a “viewvard the efficient and expedient resolution of
cases....").

As a result, Plaintiffs are directed to ftlee Fourth Amended Complaint on the docket by

February 16, 2018. Defendants viilive until April 6, 2018, to move to dismiss or otherwise
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respond to the Fourth Amended Complainaiitiffs then will have until May 11, 2018, to
respond to any motions to dismiss filed by Defents and Defendants will have until June 1,
2018, to reply to any response filed by Plaintiffshiteir motions to disms. Oral argument on
any motions to dismiss filed will be held ¥ednesday, June 27, 2018, at 10:00 a.m. Other than
the oral argument date and time, the Court will not be granting any extensions of time or
otherwise altering these deadlines.
Given the leave to amend, the following motions are dismissed a& moot

e Joint Motion to Dismiss, ECF No. 373;

e Joint Motion to Strike, ECF No. 375;

e Travelers Defs. Mot. Dismiss, ECF No. 377;

e Citizens Ins. Co. MoDismiss., ECF No. 379;

e Bunker Hill Ins. Co. Mot. Dismiss, ECF No. 381;

e New London County Mutual Ins.dC Mot. Dismiss, ECF No. 384;

e Trumbull Ins. Co. Mot. Dismiss, ECF No. 387;

e Allstate Ins. Co. MotDismiss, ECF No. 391,

e Metropolitan Group Mot. Dismiss, ECF No. 394;

e Kemper Independence Ins. Co. Mot. Dismiss, ECF No. 397;

e Liberty Entities’ Mot. Dismiss, ECF No. 399;

e Homesite Ins. Co. Mot. Dismiss, ECF No. 401,

e Amica Ins. Co. Mot. Dismiss, ECF No. 403;

e Merrimack Mutual Fire Ins. Co. Mot. Dismiss, ECF No. 409;

5> Two pending motions, ECF No. 405 and 407, are misot as State Farm was dismissed from
this action.SeeNotice, ECF No. 461.
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e American Commerce Ins. Co. Mot. Dismiss, ECF No. 411;

e NGM Ins. Co. Mot. Dismiss, ECF No. 413;

e CSAA Fire and Casualty Ins. Cllot. Dismiss, ECF No. 415;

e Nationwide Property And Casualty Ins. CadaHarleysville Preferred Ins. Co. Mot.

Dismiss, ECF No. 416;

e Middlesex Mutual Assurance Chlot. Dismiss, ECF No. 420.
See, e.gShields v. Citytrust Bancorp, In@5 F.3d 1124, 1128 (2d Cir.1994) (“It is well
established that an amended complaint ordinatifyersedes the origilhh and renders it of no
legal effect.” (internbquotation omitted))Holliday v. AugustineNo. 3:14-cv-855 (SRU), 2015
WL 136545, at *1 (D. Conn. Jan. 9, 2015) (notihgcause the plaintiff timely filed his
amended complaint, leave to amend is not requifbe plaintiff's motion is denied as moot.”).
Defendants have forty-five (45) days to answeove, or otherwise plea to the operative
complaint.
V. CONCLUSION

Plaintiffs Motion for Leave to Amend, ECF No. 462GRANTED. The pending

motions addressing the Substituted Third Amended ComplailtI8MdISSED as mootSee
Joint Mot. Dismiss, ECF No. 373; Joint M&trike, ECF No. 375; Travelers Defs. Mot.
Dismiss, ECF No. 377; Citizens Ins. Co. Motsiss., ECF No. 379; Bunker Hill Ins. Co. Mot.
Dismiss, ECF No. 381; New London County Maitins. Co. Mot. Dismiss, ECF No. 384;
Trumbull Ins. Co. Mot. Dismiss, ECF No. 387listate Ins. Co. Mot. Dismiss, ECF No. 391;
Metropolitan Group Mot. Dismiss, ECF No. 394;Hger Independence Ins. Co. Mot. Dismiss,
ECF No. 397; Liberty Entities’ Mot. DismisECF No. 399; Homesite Ins. Co. Mot. Dismiss,

ECF No. 401; Amica Ins. Co. Mot. Dismiss, EGlo. 403; State Farm Mot. Dismiss, ECF No.
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405; State Farm Mot. Sever, ECF No. 407; MeagkiMutual Fire Ins. Co. Mot. Dismiss, ECF
No. 409; American Commerce Ins. Co. Motsmiss, ECF No. 411; NGM Ins. Co. Mot.
Dismiss, ECF No. 413; CSAA Fiand Casualty Ins. Co. Mot. Dismiss, ECF No. 415;
Nationwide Property And Casualty Ins. Co. andlelgsville Preferred Ins. Co. Mot. Dismiss,
ECF No. 416; Middlesex Mutual Assance Co. Mot. Dismiss, ECF No. 420.

Plaintiffs are directed to file tHéourth Amended Complaint on the docketH®bruary
16, 2018 Defendants will have untApril 6, 2018, to move to dismiss or otherwise respond to
the Fourth Amended Complaint. Plaintiffs then will have uvily 11, 2018 to respond to any
motions to dismiss filed by Defendardnd Defendants Whave untilJune 1, 20180 reply to
any response filed by Plaintiffs to their motidnglismiss. Oral argument on any motions to
dismiss filed will be held olWednesday, June 27, 2018, at 10:00 a.m. in Courtroom Two,
915 Lafayette Blvd., Bridgeport, CT.

SO ORDERED at Bridgeport, Connectictitis 8th day of February, 2017.

/sl Victor A. Bolden

Victor A. Bolden
UnitedState<District Judge
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