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UNITED STATES DISTRICT COURT
DISTRICT OF CONNECTICUT

Keith Johnson,
Petitioner. No. 3:16-cv-00215 (MPS)
V.

United States of America,

Respondent.

MEMORANDUM AND ORDER

Keith Johnson, a federal prisoner, petitions this Court under 28 U.S.C. § 2255 to vacate
his sentence, which was imposed as a result of his conviction for being a felon in possession of a
firearm in violation of 18 U.S.C. § 922(gOn October 8, 2008, Judge Ellen Bree Burns
sentenced Johnson to 240 monthprisonment after finding that Johnson was eligible for the
enhancement set forth in the Armed Career @i@imAct, 18 U.S.C. ©24(e)(1) (the “ACCA"):
That statute imposes a mandatory minimum of 15 years imprisonment if an individual convicted
under 18 U.S.C. § 922(g) “has three previous coioristby any court . . . for a violent felony.”
In light of two recent Supreme Court decisions — nandalgnson v. United Statek35 S. Ct.
2551 (2015¥,andWelch v. United State$36 S. Ct. 1257 (2016) — Johnson asserts that this
Court must vacate his sentence, conduct a resgntgrand release him, because one of the three
predicate offenses underlying his ACCA sentengwifonger a “violent felony” and, as a result,
he has served more than the maximum sentenberaéd by law. | agree, and conclude that

Johnson is entitled to a resentencing. | alsd that Johnson has not been convicted of three

1 Judge Burns retired in 2015.

2 To avoid confusion between the Suprentan€s 2015 decision and proceedings involving
Keith Johnson — the petitionerthis case — | cite thBupreme Court’s decision dohnson v.
United States135 S. Ct. 2551 (2015), a3dhnson(U.S. 2015).” Johnson (U.S. 2015) involved
a petitioner named Samuel James Johnson.
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violent felonies for purposes of the ACCAs a result, | amend the judgmentUBA v.
Johnson 3:03-cr-215 (MPS), and impose a sentencE26f months of imprisonment and 3 years
of supervised release, the maximum sententteared by the statute gerning his conviction.
Because he has served more than that an@dyomison time for this conviction, Johnson is
entitled to immediate release.
l. Background

A. Original Sentencing and Direct Appeal

On July 9, 2004, a jury convicted Johnson of coent of being a felon in possession of a
firearm in violation of 18 U.S.C. 8§ 922(g)(1§No. 3:03-cr-215 (“Crim. Dkt.”), ECF No. 47.)
As of that date, Johnson had been convicteseweéral felonies under Connecticut law, including
but not limited to (1) conspiradp commit robbery in the firgtegree in 1987, (2) robbery in the
third degree in 1988, (3) robbery in the first degoemspiracy to commit robbery in the first
degree, and assault in the @ed degree in 1990, (4) attemptcmmmit robbery in the first
degree in 1991, and (5) rioting ancorrectionaldcility in 19942 In anticipation of sentencing,
the United States Probation Office filed a prateace report (“PSR’ihdicating that Johnson
was eligible for an ACCA enhancement.ré&aaph 21 of the PSR stated the following:

In accordance with § 4B1.4 [of the United States Sentencing Guidelines], the

defendant is determined to be an Armede€aCriminal as he has at least three

prior violent felonies . . . with dosition dates of May 3, 1994; November 9,
1990; and July 28, 1988.

3 The Indictment listed only three of Johnson’s pwas felony convictionsrobbery in the third
degree in violation of Conn. GeStat. 8 53a-136, attempt to commit robbery in the first degree
in violation of Conn. Gen. Stat. 88 53a-134(agdyl 53a-49(a)(2), andoting in a correctional
institution in violation of ©@nn. Gen. Stat. § 53a-179(b). (CriDkt. ECF No. 92-1 at 1.)

4 The felonies listed in this paragraph of B8R clearly referred tihve 1994 conviction for

rioting in a correctiondiacility and the 1988 conviction foobbery in the third degree. With
regard to the reference to November 9, 1990,uhdear which of the three convictions bearing
that date — robbery in the firdegree, conspiracy to commit robbé&mthe first degree, or assault
in the second degree — the PSR was referring to.
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(PSR, ECF No. 25, at 1 21.)

Section 4B1.4(a) of the UnileStates Sentencing Guidelifesthe section referenced by
the PSR — states, “[a] defendartfianis subject to an enhancedit@nce under the provisions of
18 U.S.C. § 924(e) is an armed career crimiin8lection 924(e), the ACCA, sets forth a
sentence enhancement for defendants “who violaggfion 922(g) . . . and ha[ve] three previous
convictions . . . for a violent felony . . . committed on occasions different from one another.” It
defines a “violent felony” as an offense thapimishable by at least aareof imprisonment and
that either (1) “has as an elent the use, attempted usetlmeatened use of physical force
against the person of another,” or (2) “is burglamngon, or extortion, involves use of explosives,
or otherwise involves conduct thatesents a serious potentiak of physical injury to
another.® 18 U.S.C. § 924(e)(2)(B). The ACOmposes a mandatory minimum sentence of
fifteen years imprisonment. By finding that Jebn was an armed career criminal under Section
4B1.1, the author of the PSR impliedly fouhdt Johnson was eligible for the ACCA’s
mandatory minimumi. Johnson submitted no objections to the portion of the PSR setting out his
ACCA eligibility. (PSR Addendums, ECF Nos. 25-1, 25-2.)

Judge Burns held a sentencing heaandgseptember 28, 2004. During the hearing,

Johnson did not object to his ACGAigibility. His counsel ramsd an objection to a one-point

® No relevant portion of this section has badtered in the period between November 5, 2003 —
the version of the Guidelin@s effect during Johnson’s 20@&&ntencing — and the current
version of the Guidelines.

® As discussed below, flohnson(U.S. 2015), the Supreme Court found unconstitutionally
vague the latter portion of this second provisshich identifies “conduct #it presents a serious
potential risk of physical injuryo another” (often referred s the ACCA’s “residual clause”).
"The PSR also mentioned twelve other convictiarthe “Criminal Histoy” section, but did not
refer to any of those convictions in the gaeph discussing JohnsemACCA eligibility. (See
PSR at 1 21, 24-39.)



offense level enhancement that was recommeimdBdragraph 21 of the PSR, but that objection
did not concern Johnsoredigibility under the ACCA:

THE COURT: Mr. Johnson, have yoead your presentencing report, sir?

THE DEFENDANT: Yes, ma’am.

THE COURT: Is there any ceection you think needs to lmeade in that report?

THE DEFENDANT: It'sjust minor things.

THE COURT: Have you talked to Mweinberger [Johnson’s counsel] about
those matters?

THE DEFENDANT: Yes, ma’am.

MR. WEINBERGER: Nothing of significancar consequence . . . . we have no
corrections to make to the factual stagens in the revised presentence report.
There is one objection | feel I'm obligéd make. . . . [J]ust for the record, |
wanted to object to the increase from biase offense level &3 to the adjusted
offense level of 34.

And | believe -- paragraph 21 [of the FS&ctually, doesn’t even mention the
base offense level. The base offense level & B3ust goes directly to the
adjusted offense level of 34, wh is a one-level increase.

THE COURT: Because of the robbery?
MR. WEINBERGER: Correct. And as | sdyynderstand that the current state of
the law says it's up to your Honor decide by a preponderance of the evidence
that the firearm was used in conneantwith a robbery, and I'm not going to
belabor that point.
(2004 Sentencing Tr., ECF No. 22-1, at 3—4.) alet,fthe 2004 sentencing transcript includes no

discussion of Johnson’s eligibilitynder the ACCA. In its brigh this Court, the government

8 Attorney Weinberger’s statement that the “affense level is 33” fers to the residual

offense level set forth in the Sentencing Guidelines for ACCA-eligible defendae¢t).S.S.G.

8 4B1.4(b)(3)(B) (“The offense level for an arnmeteer criminal is the greatest of . . . the
offense level applicable from Chapters Two dihdee; or . . . the offense level from § 4B1.1
(Career Offender) if applicable; or . 34, if the defendant used or possessed the firearm . . . in
connection with . . . a crime of violence, . . .; or 33, otherwis€ (emphasis added)).
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suggests that Judge Burns “adopteel factual statements settfoin the [PSR]” (Resp’t Br.,

ECF No. 14, at 2), but provide® citation to the record in pport of thisassertion. The
discussions throughout the sentencing proceetimgever, do suggest that Judge Burns agreed
that Johnson fell under the ACCASHe, e.gid. at 27 (Judge Burns addressing Johnson: “You
are now 40-years-old. And in the best of ginstances, you're going to be at least 60 when you
get out.”).) Nonetheless, nowlean the record does Judge Burns indicate which of Johnson’s
prior convictions served asshACCA predicate offensestlalone why any of them did.

Judge Burns sentenced Johnson to 262 Imsasftimprisonment. Johnson appealed,
attacking his conviction and senice. With respect to hisrgence, Johnson argued — for the
first time — that his 1994 rioting conviction s/aot a violent felony under the ACCA’s residual
clause.United States v. JohnspP65 Fed. App’x 8, 11 (2d Cir. Feb. 19, 2008) (summary order)
(noting that Johnson did not raiges issue at sentencing). T8econd Circuit held that Judge
Burns did not commit plain error in finding thtée rioting conviction fell within the ACCA'’s
residual clause, i.e., the languarfehe statute classifying asitent felonies” those felonies
that “otherwise involve[ ] condiichat presents a setis potential risk of physical injury to
another.” 18 U.S.C. 8§ 924(e)(B)(ii). In light of the Suprem Court’s intervening decision in
United States v. Bookebs43 U.S. 220 (2005), howeveretBecond Circuit vacated Johnson’s
sentence and remandeae ttase for re-sentencing.

B. Re-Sentencing, Appeal, and Initial Section 2255 Petition

In his sentencing memorandum submitted in anticipation of the re-sentencing hearing —
which Judge Burns held on October 8, 2008 — Jatasgued that his rioting conviction was not
a violent felony. (Crim. Dkt., ECF No. 68,&t14.) At the hearing, when Johnson’s counsel

mentioned his objection to Johnson’s ACCA elilifyp, Judge Burns stated, “To me, sir, it's



been confirmed by the Second Citdhat that's appropriate. | ddrsee any reason to challenge
it.” (2008 Sentencing Tr., ECF No. 22-2,1811.) Judge Burns sentenced Johnson to 240
months incarceration.

Johnson appealed, arguing that his rioting conviction was not a violent felony. The
Second Circuit disagreed, finding thagjialified under the residual clauségnited States v.
Johnson 616 F.3d 85, 94 (2d Cir. 2010) (“[W]e cdande that the conduct encompassed by the
elements of [rioting at a correctial institution], in the ordinargase, presents a serious potential
risk of injury to another.”)abrogated by JohnsafJ.S. 2015). In doing so, the Second Circuit
identified the 1990 and 1988 robbery convictionghasonly other predate offenses supporting
Johnson’s ACCA enhancement: “[t]here isdispute that Johnson’s remaining predicate
offensesfwo instances of robbergre violent felonies under the ACCAId. at 87 n.2
(emphasis added3ge alsaote 4,supra The Supreme Court denied Johnson’s petition for writ
certiorari over a dissent by Justice Scallahnson v. United States31 S. Ct. 2858 (2011).

On August 26, 2013, Johnson fileght@ seSection 2255 petition to vacate his sentence
in light of the Suprem Court’s decisions iAlleyne v. United State$33 S. Ct. 2151 (2013), and
Descamps v. United Stajds83 S. Ct. 2276 (2013). On Aptil, 2014, the district court denied
Johnson’s petition and refused to issue a cert#fiohbppealability. (N. 3:13-cv-01242 (EBB),
ECF No. 10.)

C. Second 2255 Petition

On June 26, 2015, the Supreme Court issued its decisiamminison(U.S. 2015), holding
that the residual clausd the ACCA was unconstitutionallyague. Soon after, Keith Johnson’s
counsel filed a motion requesting that this Coerappoint him to represent Johnson. The Court

granted that motion. (Crim. Dkt. ECF No. 8 Because he had aldy filed a Section 2255



petition challenging his sentence, Johnson solegive from the Second Circuit to file a
successive Section 2255 petition in this Co@#e28 U.S.C. § 2255(h)(2) (*A second or
successive motion must be certified as provideskction 2244 by a panel of the appropriate
court of appeal to contain . . . a new ruleonstitutional law, made retroactive to cases on
collateral review by the Supreme @g that was previously unail@ble.”). The Second Circuit
issued a mandate granting Johnson leave ta Bleccessive Section 2255 petition in light of
Johnson(U.S. 2015) on January 6, 2016. The mandaexted this Court to “address, as a
preliminary inquiry under 8 2244(b)(4yhether the Supreme Court’s decisiodahnsor{(U.S.
2015)] announced a new rule of constitutional law nratt®active to casem collateral review,
thus permitting Petitioner’'s new § 2255 clainptoceed.” (Crim. Dkt. ECF No. 87.) On
January 15, 2016, Johnson filed thistiec2255 petition in this Court.
Il. Discussion

On April 18, 2016, the Supreme Court issued its decisi®alth holding thatlohnson
(U.S. 2015) “announced a substantiute that has retroactivdfect in cases on collateral
review.” 136 S. Ct. at 1268Nelchanswers the “preliminaryquiry” identified by the Second
Circuit — whethedohnson(U.S. 2015) applies retroactively Petitioner Johnson’s sentence —
with an unequivocal “yes.” | noaddress the issue of the relief, if any, to which Johnson is
entitled.

A. Whether Johnson'’s Original Sentence Is Unconstitutional

Johnson asserts that, in lightWlch this Court must vacate his sentence and conduct a
re-sentencing because one of the three felamieshich his ACCA sentence relies no longer
gualifies as a predicate offens€he government does not plige that Johnson’s 1994 rioting

conviction is no longer a “violent felony” for purpesof the ACCA because it fits only within



the now-invalid residuatlause. The government instead makes what amounts to a harmless
error argument: Johnson’s sentence remaiha walight of his other felony convictions,

namely a 1987 conviction for conspiracy torouit first degree robbery and a 1991 conviction
for attempt to commit first degree robbery, eitbéwhich, the government argues, may serve as
a substitute ACCA predicate. In responk®)nson argues that Judge Burns recogrungchis
1988, 1990, and 1994 felony convictions as prediddmses and this Court cannot “substitute”
his 1987 or 1991 convictions as a third ACCAdlicate offense in place of the 1994 rioting
conviction for two reasons. First, he camde that doing so wouldolate due process and
double jeopardy principles requigrthe government to rely on the same felonies listed in the
indictment. Second, he argues that the 1987188d convictions are not violent felonies under
the ACCA. Because | agreath the second reason, | do ramtdress the first.

While Judge Burns did not identify explicitly which of Johnson’s prior convictions she
had found to be predicate offenses supportitgpdon’s ACCA sentence, the most reasonable
reading of the record isdahshe considered only the 1988, 1990, and 1994 convictions as
predicate offensel.Both the PSR and the Second Ciradémntified those anvictions — and only

those convictions — as ACCA predicates. Themo evidence in the record that Judge Burns

° No party disputes that theréie 1990 convictionsgbbery in the first degree, conspiracy to
commit robbery in the first degree, and assaulhésecond degree) serve as a single offense for
the purposes of an ACCA enhancement. gévernment concedes that “without additional
information about these offenses, it is not ctéan that they were ‘committed on occasions
different from one anothet. (ECF No. 14 at 15.)seel8 U.S.C. § 924(e)(1). Of these three
offenses, it appears that thec®nd Circuit relied on only thebbery conviction in determining
the three ACCA predicates that subjected Johnson to the enhancémied States v.
Johnson616 F.3d 85, 87 n.2 (2d Cir. 201&)rogated by Johnson v. United StatE35 S. Ct.
2551, 192 L. Ed. 2d 569 (2015) (“There is nqpdie that Johnson's remaining predicate
offenses, two instances of robbery, are violelurnies under the ACCA.”) Therefore, the three
convictions from 1990 establish only one ACCAdgicate and | will refer to them as the “1990
conviction.”



found Johnson’s 1987 or 1991 convictions to mate offenses under the ACCA. Because
one of those three convictions is no longeredmate offense, Johnson’s ACCA sentence is now
supported by only two predicate offenses.

Notwithstanding the agreemehtt Johnson'’s rioting cormation is no longer a valid
predicate offense, the government invitas @ourt to consider the possibility tHed Judge
Burns known that Johnson’s riotiegnviction was not a “violent feny,” she would have relied
on Johnson’s 1987 and/or 1991 convictitméind that he satisfied ¢heligibility requirements of
the ACCA. Such a harmless aeramalysis is appropriate orSsection 2255 petition, for “even
constitutional errors will ndbe redressed through a section 2255 petition unless they have had a
‘substantial and injurious effect’ that resultsactual prejudice’ to the petitionekViggan v.
United StatesNo. 2016 WL 4179838, at *1 (D. Conn. Aug. 5, 201®iirfg Brecht v.
Abrahamson507 U.S. 619, 623 (1993pee also Underwood v. United Stateé86 F.3d 84, 87
(2d Cir. 1999) (applying@rechts harmless error standard to section 2255 petittoiherefore,
while Johnson has shown that his 1994 riotiagviction may no longeserve as an ACCA
predicate, he is not entitléd relief unless the error “resulted in actual prejudidg:écht v.
Abrahamson507 U.S. 619, 637 (1993).

B. Harmless Error

Johnson argues that his sentence mustbated because neither his 1987 nor his 1991

felony conviction can serve as a third prediadfense to support an ACCA enhancement. |

101 note that invillanueva v. United Statethe court conducted a harmless error analysis, but
found that it was inappropriate in this context becaukeghasonU.S. 2015)rror “can hardly

be said to be anything other thstnuctural error, which is unamable to harmless error review.”
2016 WL 3248174, at *8 (D. Conn. June 10, 20IR)is was recently characterized as a
“minority view.” United States v. Hick016 WL 5672949, at *3 (N.D. Cal. Oct. 3, 2016)
(collecting cases). Either way, | need not adsltbs question, as | finthat the error was not
harmless.



agree. Specifically, | find (1) that Johnsoh@87 conviction for conspiracy to commit robbery
in the first degree is not a violent felony for purg®sf the ACCA because it does not “halve] as
an element the use, attempted use, or thredtese of physical foe against the person of
another,” 18 U.S.C. 924(e)(B)(i); and (2) that Johnson®91 conviction for attempted
robbery cannot serve as the third ACCA predidacause there is “grave doubt” that the offense
underlying that conviction and the offensgslerlying his 1990 conviction were “committed on
occasions different from one another.” 18 U.S.C. 924(e)(1).
1. The Law That Applies in Harmless Error Review

As an initial matter, the parties dispute wiegtcurrent law should govern the analysis of
whether Johnson’s 1991 or 1987 convictions areewidielonies, or whether the law as it stood
on the date of his 2008 re-sentencing should ajdphe Court need not resolve the issue,
because even if the law at the time of Joims 2008 sentencing applies, conspiracy does not
have “as an element” the use of force, and his 1990 and 1991 convictions were not “committed
on occasions different from one another.”

2. Whether Johnson’s Conviction for Conspiracy to Commit Robbery in the
First Degree is a Violent Felony

Johnson contends that his 1987 conviction farsparacy to commit robbery in the first
degree in violation of Conn. Ge8tat. 88§ 53a-48(a) and 53a-134(a)&not a violent felony for
purposes of the ACCA. | agremonspiracy to commit robbery the first degree is not one of

the enumerated crimes listed in 18 U.S.C. 8§ 922)@)(ii) (“burglary, ason, or extortion, [or a

111 note that several courts have appliedenirfaw when ruling on Section 2255 petitions under
Johnson(U.S. 2015).See, e.g. Diaz v. United Stat@816 WL 4524785, at *5 (W.D.N.Y. Aug.
30, 2016)reconsideration denie®016 WL 5404582 (W.D.N.Y. Sept. 28, 2019jiggan v.

United States2016 WL 4179838, at *1®Robinett v. United State2016 WL 2745883, at *1
(W.D. Mo. May 11, 2016).
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crime] involv[ing the] use of explosives”), artdloes not have as an element of “the use,
attempted use, or threatened use of physicaéfagainst the person of another.” 18 U.S.C. §
924(e)(2)(A)(i). The conspiracy statute under which Johnson was convicted states (as it did at
the time of his conviction):

A person is guilty of conspiracy when] Mith intent that conduct constituting a

crime be performed, [2] he agrees with @nenore persons [3] to engage in or

cause the performance of such conduud, [@] any one of them commits an overt

act in pursuance @&uch conspiracy.
Conn. Gen. Stat. 8§ 53a-48(a). None of these elements necessarily entails the use, attempted use,
or threatened use of physical force.

The government argues that a conspiracy iobion incorporates the elements of the
conspiracy’s objective offense, and because rgbibahe first degree is a violent felony under
the ACCA (at least under thaw as it existed in 2008%,Johnson’s conviction for conspiracy to
commit robbery in the first degree “has” the edms of a violent felony. This was the Third
Circuit’'s reasoning itnited States v. Prestp@10 F.2d 81 (3d Cir. 1990). There, the court
addressed whether the defendant’s cormictor conspiracy to commit robbery under
Pennsylvania law was a violent falo In its analysis, the cdupegan by conceding that the
conspiracy statute did not “explilyi include as an element the uaétempted use, or threatened
use of physical force.ld. at 86. It noted, however, thaetPennsylvania Standard Criminal
Jury Instructions direct trial courts to “definestbbject of the conspirady instructing the jury,”

and as a result, the elements of the crimewlaatthe object of the copisacy “must necessarily

be proven to support a conspiracy to commviioéent felony.” 1d. at 86 & n.5. Thus, the court

12 4[F]irst degree robbery underoBnecticut law falls squarely within the first prong of the
[ACCA's] definition of ‘violent felony.” United States v. Wiggab30 Fed. App’x 51, 56-57
(2d Cir. July 19, 2013) (summary order); infra Part 11.B.4.
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reasoned, if the crime that was the objedhefconspiracy was aalent felony under the
ACCA, a conspiracy to commit thaticre would also be a violent felony.

| disagree with this analysis, at leastaplied to Conn. Gen. &t § 53a-48(a). The
crime defined by that statute does not “ha[ve] aslament the use, attempted use, or threatened
use of physical force againsetberson of another,” 18 U.S.C. 8§ 924(e)(2)(B)(i), regardless of
the offense that is the objectttie conspiracy. To satisfy tieéements of conspiracy under the
statute, one need not have used, attemptedetmushreatened to use physical force against
another person; at most, one need — when the aifjfoe offense is first-degree robbery, as in
Johnson’s case — hawdendedandagreedthat such force be use&tate v. Jone85 Conn.
App. 839, 846 (1994) (“To prove the crime of cpinacy, in violationof 8§ 53a—48, the state
must establish beyond a reasoeadhbubt that an agreement existed between two or more
persons to engage in conduohestituting a crime and that sulysent to the agreement one of
the conspirators performed an ovect in furtherance of the cgmgacy. . . . The state is also
obligated to prove that the accused intendeddbadluct constituting a crime be performed.”)
This understanding of the statugeonly confirmed by later casérom Connecticut post-dating
Johnson’s 2008 resentencingee State v. Allari31 Conn. App. 433, 440 (2011) (“That
agreement, in concert with an overt act, . sufficient under Connecticlaw to constitute a
conspiracy. There are no elements enumeiatgdb3a-48(a) requirinthe state to prove any
future or past criminal acts in orderprove the crime of conspiracy.”).

It is true in Connecticut — as it warue of the Pennsylvania statutd’reston— that the
trial court instructs the jury on the elements of the crime that is the object of the consBeacy.
Conn. Crim. Jury Instr. 3.3{Conspiracy — § 53a-48(affreston 910 F.2d at 86 & n.5. But

that means only that to convict, tluey must find that the defendaintendedthat a conspirator
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commit acts satisfying the elements of the crimeithtte object of theonspiracy. It does not
mean that the defendant or a co-conspirattwally committed those acts. And while the
Connecticut conspiracy statuts@lrequires the commission of avert act before liability may
attach, such an overt act nesat be the use of force and may even be a lawfulStette v.
Trumbull 24 Conn. Supp. 129, 142 (Conn. Cir. Ct. 198()]he overt act need not be a
criminal act, nor does it need to constitute the eenye that is the object of the conspiracy.”);
Allan, 131 Conn. App. At 441 (under Conn. Gen. Stat. 848a), “[A]n overt act need not be a
criminal act in and of itself.”).

Nor does an overt act necessarily amount taubstantial step,” ais required to prove
attempt under Conn. Gen. Stat. § 53a-49. To patteenpt under that statute, the State must
show “an act or omission constituting a subs#d step in a course of conduct planned to
culminate in his commission of the crimeConn. Gen. Stat. § 53a-49Vhile the Connecticut
conspiracy statute requires tlaaty member of a conspiracy “contfr} an overt act in pursuance
of such conspiracy,” Conn. Gen. Stat. § 53aadBovert act is not a substantial st§pate v.
Holliday, 118 Conn. App. 35, 41, 982 A.2d 268, 271-72 (2008)t¢mptto commit robbery in
the first degree requires a ‘substantial stepuntherance of the crime, while conspiracy to
commit first degree robbery does not.”); Conn. Crdory Instr. 3.3-1 (Conspiracy — 8 53a-48(a)
(“Element 2 — Overt Act . . . An overt actagy step, action, or conductahis taken to achieve
or further the objective of theonspiracy.”)) (emphasis adde®tate v. Turner24 Conn. App.
264, 269-70 (1991) (“To constitutesabstantial step, the conduatist be strongly corroborative
of the actor’s criminal purpose. ...”) (internalajations and citations dtted). A conspiracy
conviction requires proof of “any step . . . takkerfurther the . . . conspiracy;” an attempt

conviction, by contrast, requir@soof of a “substantial step,” a more demanding showing:

13



[A] substantial step must be somethingre than mere preparation, yet may be

less than the last act necessary before the actual commission of the substantive

crime, and thus the finder of fact mayegiweight to that which has already been

done as well as that which remains to be accomplished before commission of the

substantive crime. ... In order for behavwmibe punishable as an attempt, it need

not be incompatible with innocence, yet it must be necessary to the consummation

of the crime and be of such a naturatth reasonable obser, viewing it in

context could conclude beyond a reaseaaloubt that it was undertaken in

accordance with a design to violate the statute.

State v. Sorabel|l®277 Conn. 155, 180-81, 891 A.2d 897, 914 (2006). | therefore conclude that
Johnson’s 1987 conviction for conspiracy to catmabbery is not a “violent felony” under the
ACCA.

Even as of the 2008 re-sentencing, thetie&Circuit had adopted a similar view,
disagreeing witlPreston United States v. Kin@®79 F.2d 801, 803 (10th Cir. 1992) (“Because
the crime of conspiracy in New Mexico is cdete upon the formation ahe intent to commit a
felony, and does not require that any action bentakethat intent, the eleants of a conspiracy
to commit a violent felony do not include the [use, attempted use, or] threatened use of force.”).
And were the Court to consider current law, it would be cleaRtestonis a minority view.

See, e.gUnited States v. Goré&36 F. 3d, 728, 731 (5th Cir. 2011) (finding a conviction of
conspiracy to commit robbery ntt be a violent felony under theCACA because “[t]he state . . .
could obtain a conviction of conspiracy iout proving beyond a reaisable doubt that the
defendant committed the crime that was the conspiracy’s objeltited States v. Whit&71

F.3d 365, 369 (4th Cir. 2009) (“Applying a cateigal analysis to [conspiracy to commit
robbery with a dangerous weapon], we first obsémaeit does not have as an element the use,
or threatened use of physicalderagainst the person of anothersge also Wiggan v. United

States 2016 WL 4179838, at *15 (D. Conn. Aug. 5, 20({f)ding a conviction of conspiracy to

commit robbery not to be a violent felony undex &kCCA because “[ijntent” to use physical
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force does not amount to the actual use, terest, or attempted use of physical force.”).
Because conspiracy to commit robbery in the fiegree does not include @s element the use,
attempted use, or threatened use of faganst another person, and is not one of the
enumerated offenses within 18 U.S.C. § 924(e)(®)ijAit is not a violen felony for purposes of
the ACCA.

3. Whether the 1990 and 1991 Convictions Arise From Offenses Committed
on Different Occasions

Johnson argues that the offenses undaglyiis 1990 and 1991 convictions were not
committed on “occasions different from one anothe8,U.S.C. § 924(e)(1), and as a result, his
1991 conviction could not have served asdditional ACCA predicate offense had Judge
Burns considered it at his sentencing. “[C]atiains stemming from the same criminal episode
are combined for purposes of the ACCAJhited States v. Ridequ F.3d 32, 34 (2d Cir.
1993);see also United States v. Dagp&@1 F.3d 225, 237 (2d Cir. 2008hrogated on other
grounds by JohnsofJ.S. 2015) (“[T]wo convictions arise from conduct committed on different
occasions if they do not stem from the sanmmical episode.”). As of the 2008 re-sentencing,
and as is true today, a courtcaing whether convictions stenofn the same “criminal episode”
was required to consider “whether the victioishe two crimes were different, whether the
crimes were committed at different locations, and whether the crimes were separated by the
passage of time.Daye 571 F. 3d at 237iting United States v. Ridequ F.3d 32, 34 (2d Cir.
1993);United States v. Town870 F.2d 880, 891 (2d Cir. 198%ge also United States v.
Dantzler, 771 F.3d 137, 145 (2d Cir. 2014) (“[W]hereatwf the predicate offenses occurred on
the same date, the District Judge [is] compeiteldok to facts such as the identities of the

victims and the times and locations of the offenses.”).
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For example, itJnited States v. Ridequhe Second Circuit held that two of the
defendant’s breaking-and-enteriognvictions, while occurring on ¢hsame day, were the result
of felonies committed on different occasions because they involved “different victims separated
by at least twenty to ity minutes and twelve to thirteen miles.” 3 F.3d 32, 35 (2d Cir. 1993).
TheRideoutcourt distinguished that case from atbases in which “the second offense was
committed while fleeing from the location of the first offense,” or “where the offense locations
were very close.”ld. If, however, the convictions are adip of a continuous course of conduct
which was directed against a single victim, they were not committed on separate occasions.”
United States v. Town870 F.2d 880, 891 (2d Cir. 1989).

Here, there is no evidence about the vistithe locations, or the timing of the two
felonies that led to the9®0 and 1991 convictions. The Court knows only that Johnson has two
convictions stemming from offenses occurringtlom same date, and thas counsel stated at
sentencing, without elaborationatithey were “separate casegJuly 14, 2004 Hr'g Tr.)

With respect to the 1990 conviction, the government has submitted pages from the
Connecticut Superior Court’s judgmt file. (ECF No. 14-4.) These records show the date of
offense (October 12, 1989), the statutes of adion, the disposition date (November 9, 1990), a
description of the sentence, and the datesreames of the motions filed by Johnson in the
criminal case. Ifl.) As for the 1991 conviction, similatate court records submitted by the
government show the date of offense (Octdtix 1989), statute of conviction, date of

disposition (April 23, 1991), a deription of the sentencand the crimes chargedid{ These
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documents contain no information regardingadlmeumstances surrounding the crimes, such as
their time or location or thiglentities of the victims3

The government argues that Johnson stigal to the fact that the 1990 and 1991
convictions were “separate casési’ purposes of scoring hisierinal history during a hearing
held on July 14, 2004. (Resp’t Br. at 17 n.8.) ®hly relevant portion of the record that the
Court could find was the following:

THE DEFENDANT: | had one questiori.had convictions that had run

concurrent. | have another convictiondd was confused with how concurrent

sentences scored in the gigy. It's not clear to me.

The sentence that I'm doing now for thatstwhich is 23 years, | had a 9 years

sentence which | got arrested for the same night. This all happened the same

night. This particular case | was giv@tyears concurrent with the 23 years | was

receiving. So I'm trying to understand ether these are considered two separate

convictions.

THE COURT: Yes, they are, sir.

THE DEFENDANT: Because | don’t know.

THE COURT: They weren't related cases?

THE DEFENDANT: No. Separate cases.

13 The Second Circuit had not decided what s®iofenformation courts could consider in
determining whether offenses were committed on separate occasions at the time of Johnson’s
2008 re-sentencing. It held in 2014 that “in dei@ing whether offenses were committed ‘on
occasions different from one another’ for poses of sentencing under the ACCA, a sentencing
court is bound by the sourtimitations established byaylor andShepard. United States v.
Dantzler, 771 F.3d 137, 145 (2d Cir. 2014). In doing the Second Circuitoted that “[t]his
holding is consistent with that afiany of our sister Circuitdd. at 145 n.3 (citing cases).
Therefore, as of 2008, the court would not have logearly restricted fromelying on particular
sources of information, such as police repartd pre-sentence reportih any event, the
documents from the Connecticutgguior Court judgment filedo appear to satisfghepard

which limits the Court’s inquiry to “the terntd the charging document, the terms of a plea
agreement or transcript of colloquy between gidgd defendant in which the factual basis for
the plea was confirmed by the defendant, aame comparable judicial record of this
information.” Shepard v. United Stategs44 U.S. 13, 26 (2005). Thus, the Court may rely on
them.
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(July 14, 2004 Hr’'g Tr.) This colloquy provig@o additional information that would support
the government’s claim. The colloquy suggéiséd the offenses underlying the two sets of
convictions were committed onhg same night,” but provide® other information about the
circumstances that would permit a court to determine that the offenses were committed on
“different occasions” within the meaning of 8a.. In this sense, the 1991 conviction is no
different than the other two 1990 convictions (which included conspiracy to commit robbery in
the first degree and assault ir tbecond degree), as to whitble Government concedes that
there is no basis to conclude thiay occurred on “differerdccasions” than the 1990 conviction
for robbery in the first degree. (ECF No. 14 atdéenote 9,supra)

The government further argues that the fhat Johnson did not adgjt to the Probation
Office’s criminal history scoringneans that “the concerns (partially) motivating the remand in
[Dayd are not present in the instant case.” (ReBr. at 17 n.8.) lis unclear what the
government is referring to inithstatement. Nothing in tH2ayecourt’s opinion speaks to this
issue. The only statement by that court penaino the “separate occasions” issue was that the
parties had not addressed the issue with thedistiurt at the original sentencing, and because
the court was remanding the casedtirer reasons, it was more appriate to have the district
court address it in the first instance. 571 F.3d at 237.

Given the lack of information surrading the circumstances of the 1990 and 1991
convictions, one possibility woulde to resolve thessue against the party that bears the burden
of proof. “For reasons of finality, comity, anddralism, habeas petitiers ‘are not entitled to
habeas relief based on trial erumless they can establish thatgsulted in ‘actual prejudice.”
Davis v. Ayalal35 S. Ct. 2187, 2197, 192 L. Ed. 2d 328/g denied136 S. Ct. 14, 192 L. Ed.

2d 983 (2015)djting Brecht v. Abrahamsob07 U.S. 619, 638, 113 S.Ct. 1710, 123 L.Ed.2d
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353 (1993))* In Davis, the Supreme Court stated that gbhuse [the petitioner] seeks federal
habeas corpus relief, he must meetBhechtstandard.”Id. at 2198'°> Though the petitioner
bears the burden, if tl@ourt has “grave doubt about the likelifect of an error,” meaning that
“in the judge’s mind, the matter is so evenly balarntead he feels himseih virtual equipoise as
to the harmlessness of tegor,” the judge “should éat the error . . . asiifhad a substantial or
injurious effect or influence.’O’Neal v. McAninch513 U.S. 432, 435 (1995) (internal quotation
marks omitted). “When a federal judge in a habeas proceeding is in grave doubt about whether a
trial error of federal law had ‘substantial anguimous effect or influence in determining the
jury's verdict,” that ermis not harmless. And, ¢hpetitioner must win.ld. at 436. As the
Supreme Court i©’Neal noted, “the opposite rule . . . woukll judges who believe individuals
are quite possibly being held ‘in custody in vi@atof the Constitution’ that they cannot grant

relief.” Id. at 442.

14 While Davis establishes that the burden is on the etiti to show that the error was harmful,
the Supreme Court has not always been so cleee, e.g., Fry v. Plileb51 U.S. 112, 121 n.3
(2007) (Where the Court chose not to reachgtiestion presented of whether the petitioner or
the state bears the burden of persuasion onsignef prejudice in a habeas case because
“[t]he State has conceded throughout th284 proceeding that it bears the burden of
persuasion.”)nited States v. Dominguez Benitge42 U.S. 74, 82, 124 S. Ct. 2333, 2339, 159
L. Ed. 2d 157 (2004) (“When the Government hasktbrden of showing that constitutional trial
error is harmless because it comes up on collatevedw, the heightened interest in finality
generally calls for the Governmieto meet the more leniekbtteakosstandard.”) €iting Brecht

v. Abrahamsor507 U.S. 619, 638, 113 S.Ct. 1710, 123 L.Ed.2d 353 (1993)). This lack of
clarity led to contradictory statemsrfrom the Second Circuit. Besser v. Walshihe Second
Circuit stated that “[t]he &te bears the burden of persuasion in such cases,” 601 F.3d 163, 189
(2d Cir.),vacated in part on reh'g en banc sub nom. Portalatin v. Gralé&h F.3d 69 (2d Cir.
2010). The Second Circuit earlier stated, havethat the petitiornrebore this burdenBentley

v. Scully 41 F.3d 818, 824 (2d Cir. 1994).

151 note also that some courts in habeas cases have imposed the burden on the government to
produce documents showing by a preponderance @vidence that the petiner is still subject
to an ACCA enhancementSee Williams v. United Staje¥016 WL 5078381, at *5 (W.D.N.Y.
Sept. 20, 2016)Jnited States v. Evan2015 WL 9480097, at *2 (W.D. Pa. Dec. 29, 2015);
United States v. Jone8016 WL 4186929, at *5 (D. Minn. Aug. 8, 2018ited States v.

Harris, 2016 WL 4539183, at *6 (M.D. Pa. Aug. 31, 2016).
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| find that | am “in virtual equpoise as to the harmlessnesshaf error,” and thus cannot
find that the error was harmleskl. at 435. The fact that ti&tate of Connecticut charged
Johnson in two different cases for conduct ogogron the same day could mean either that
these felonies were committed on different “occasions” or that they were committed on the same
occasion. There is simply no way to know on the record before this Court, and thus “the
petitioner must win.”ld. at 437. This case presents the tsplecircumstance” that the Supreme
Court considered i@’Neal, “in which record review leaveabe conscientious judge in grave
doubt about the likely effect of an errond. at 435.

Based on this information, | have “grave dduhat Judge Burns would have found that
the 1990 and 1991 convictions arose from offecsasmitted on different occasions, and thus
that the 1991 conviction could have servea asedicate offense separate from the 1990
conviction®

4. Whether Robbery in the First Degree is a Violent Felony

Johnson has also urged the Court to conditiéted States v. JongNo. 15-1518 (2d Cir.
July 21, 2016), where the Second Circuit receimdlgl that New York fist-degree robbery was
not categorically a crime of violenemder the Career Offender GuidelfdeJohnson argues that
the Court should find thalonesextends to his 198&aviction for robbery in the third degree,
and that the 1988 conviction caa longer support an ACCA enteement. (Pet.’s Supp. Br.,

ECF No. 37 at 4-5.)JJoneshas not been held to be retrtvae, however, and there is no dispute

16 Johnson also argues that his 1991 convictiontferrgpt to commit robbery in the first degree

in violation of Conn. Gen. Stat. 88 53a-49(ag@yl 53a-134(a)(4) is ha violent felony for

purposes of the ACCA. Because | find that the 1991 conviction was not committed on a separate
occasion from the 1990 conviction, | do not address this argument.

" The decision has since been vacatending the Supreme Court's decisioBéatkles v.

United StatesNo. 15-8544, 2016 WL 4218143 (Aug. 11, 201Bnited States v. JonegNo. 15-

1518 (2d Cir. Oct. 3, 2016).
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that the sentencing judge relied on the 1988 atiovi in determining that Johnson was subject
to the ACCA enhancement. The judge did soamothe basis of the residudause (in violation
of Johnson(U.S. 2015)), but based on thestiprong of théACCA. Becausdoness not
retroactive (and has in fact beescated), and Judge Burns diat use the residual clause to
determine that the 1988 convamtiwas an ACCA predicate offse, the 1988 conviction remains
a predicate offense.

P——

Thus, as the sentence stands, only tvedljgate offenses support Johnson’'s ACCA
eligibility, which is insufficient under the statute. Withoutal ACCA enhancement, Johnson’s
conviction under 922(g)(1) authorizes a sentaicaot more than 10 years.” 18 U.S.C. §
924(a)(2). Johnson’s sentence o0 2donths is therefore “not thorized by law.” 28 U.S.C. §
2255(b). I therefore grant his Sectid255 motion and vacate his sentence.

C. On Re-Sentencing, Johnson is not Subject to the ACCA’s Enhancement

| now must re-sentence Johnson. Wheouwteconducts a resentencing, the law at the
time of the resentencing applieSee, e.gUnited States v. Greg285 F.3d 158, 180 (2d Cir.
2002) (“[B]ecause we are remanding this case for resentencing . . ., when recalculating the
[defendant’s] sentencel,] the $diict Court must do so in amal with the principles of
[intervening changesf law, including]Apprendi”). The same analysis that was conducted in
determining whether th#ohnsorerror was harmless apgien resentencing.

For purposes of the re-sentencing, “[i]t is wernment's burden &stablish whether a
prior convictionqualifies under section 924(e)(2)Wiggan v. United State2016 WL 4179838,
at *5 (D. Conn. Aug. 5, 2016titing United States v. Rosa07 F.3d 142, 151 (2d Cir. 2007)).

The government has failed to meet its burdepro¥ing that Johnson hagée prior convictions
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for a violent felony. Johnson’s 1987 conviction ¢onspiracy to commit robbery in the first
degree is not a violent felomnder the ACCA, and thus cannot be considered. And the
government has failed to prove by a prepomezaof the evidence that Johnson’s 1991 and
1990 convictions were the resoftfelonies committed on separate occasions. As a result,
Johnson’s 1991 conviction cannot be considered.

1. Conclusion

In light of Johnson(U.S. 2015) andVelch Johnson’s sentence of 240 months
imprisonment is hereby VACATED. On re-$encing, because the government has failed to
prove that Johnson has been convicted of thi@ent felonies for pysoses of the ACCA, its
mandatory minimum enhancement may betapplied to Johnson’s sentence.

Johnson was convicted of violating 188C. § 922(g), which carries a maximum
sentence of 120 months imprisonment. 18 U.8.924(a)(2). | therefore resentence Johnson to
120 months imprisonment. Because he has alreaed more than that amount of time as a
result of this conviction, he entitled to immediate release. An amended judgment will be
entered separately ISA v. JohnsqrB:03-cr-215 (MPS), reducing Johnson'’s term of
imprisonment from 240 months 120 months. It will also rede Johnson’s term of supervised
release from 5 years to 3 years. All othevsions of the Judgnm dated October 21, 2008
(Crim. Dkt., ECF No. 72), will remain in ef€t. The Clerk shall provide copies of this
memorandum and order and of the amended jeagto Johnson at thestitutional address

from which his recent motions were received] tmthe Bureau of Prisons by fax or email.
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IT 1S SO ORDERED.

/s/

Michael P. Shea, U.S.D.J.

Dated: Hartford, Connecticut
December 19, 2016
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