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UNITED STATES DISTRICT COURT 
DISTRICT OF CONNECTICUT 

 
JEFFREY FRANKEL,   ) 
 PLAINTIFF,    ) 
      )  CIVIL ACTION NO. 
v.       )  3:16-CV-00227 (VLB) 
      ) 
THE TJX COMPANIES, INC., d/b/a )  July 10, 2017 
T.J. MAXX,     ) 
 DEFENDANT.    )   

 
 

Memorandum of Decision Granting Summary Judgment 
 

  Plaintiff Jeffrey Frankel (“Plaintiff” or “Frankel”) brings this action for 

damages and equitable relief against Defendant The TJX Companies, Inc. 

(“Defendant” or “T.J. Maxx”) alleging em ployment discrimination and unlawful 

retaliation in violation of the Age Discrim ination in Employment Act (“ADEA”), 29 

U.S.C. § 623(d) and the Connecticut Fa ir Employment Practices Act (“CFEPA”), 

Connecticut General Statute § 46a-60.  [Dkt. 14.]  Currently before the Court is 

Defendant’s Motion for Summary Judgment as to all claims.  [Dkt. 27.]  For the 

reasons set forth below, Defendant’s Motion is GRANTED as to all claims. 

I. Background 

 Plaintiff has been working in the re tail industry since 1968.  [Dkt. 28-1 

(Frankel Dep.) at 10.]  He worked as an assistant store manager, department 

manager, operations manager, and stor e manager at Bradley’s Discount store 

from 1968 to 1993.  Id.  Plaintiff voluntar ily resigned from Bradley’s to accept an 

offer of employment at Cal dor’s Department Store.  Id.  Plaintiff worked as an 

assistant manager at Caldor’s unt il 1999, when the store closed.  Id.     
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 T.J. Maxx hired Plaintif f in April 1999, when Plai ntiff was 49 years old.  

Frankel Dep. at 40; 168.  Plaintiff remain ed continuously employed by T.J. Maxx 

until his termination in January 2014.  Id. at 40; 168.  Plaint iff was an assistant 

manager throughout his tenure with T.J. Maxx.  Id. at 41.   

a. Plaintiff’s Performance 

 Plaintiff received annual performan ce reviews which in cluded numerical 

scores in a number of categories incl uding, for example, “customer service,” 

“acts with integrity,” and “leads with  vision.”  [Dkt. 28-12 (Performance 

Evaluations).] 1  Based on the total score, employee s are given an overall rating of 

“outstanding,” “exceeds expectations,”  “meets expectations,” “clear 

development needs,” or “unsatisfactory.”  Id.  Plaintiff’s annual evaluations were 

completed by his store manager, wh ich changed periodically throughout his 

employment.   

 In addition to tracking employ ees’ performance through annual 

evaluations, Defendant has a Correcti ve Action Policy which provides that 

employees who do not meet job expect ations may be disciplined through 

“sequential steps” including counseli ng, two “corrective action written 

warnings,” and termination.  [Dkt. 28-7 (C orrective Action Policy)  at 1.]  However, 

in “more critical, serious situations, . . . a written warning or immediate 

termination must be the first st ep in the correction process.”  Id.  When 

determining whether to terminate an assistant store manage r, the district 

manager gathers statements from relevan t individuals and reviews any available 

                                                            
1 Not all of Plaintiff’s performance reviews were provided to the Court. 



3 
 

data, and then asks someone in the associate relations or legal department to 

review the information as well.  [[Dkt.  28-9 (Deposition of Human Resources 

Manager Lelia Ricard) (“Ricard Dep.”) at 29.]  The district manager makes final 

firing decisions.  Id. at 30.   

 In 2001, supervisor Angela Yearwood gave Plaintiff an overall rating of 

“meets expectations.”  Performance Eval uations at 2.  The  review indicates 

Plaintiff needed to better “articulate goa ls needing to be achieved,” not “allow 

obstacles to delay daily work efforts,” “reach established goals on a consistent 

basis,” and “consistent[ly] follow up to ensure maximum productivity.”  Id. at 5.  

In 2003, supervisor Robert Indra also assigned Plaintiff an overall rating of 

“meets expectations.”  Id. at 8.  The review indicat es Plaintiff “tends to make 

decisions that are based solely on his own areas and not the whole store.  He 

needs to grasp the ‘team’ concept and maintain a total store awareness.”  Id. at 

17.  In 2004, supervisor Natasha Jacobs  gave Plaintiff an overall rating of 

“exceeds expectations.”  Id. at 19.  The review states Pl aintiff “can be trusted with 

company information,” and “contribute[s]  greatly to the store’s success.”  Id. at 

20.  However, notes also i ndicate Plaintiff “occasionall y places his own interest 

ahead of company goals” and “needs to gain the trust of his peers.”  Id.  In 2005, 

supervisor Laurie Zuchinsky also gave Plaintiff a “meets exp ectations” rating and 

indicated he should work to “hold [ associates] accountable daily and provide 

feedback consistently.”  Id. at 24-25.  No review was provided for 2006.  

 From 2007 to 2012, store manager Andrew Weickowski completed 

Plaintiff’s evaluations.  Plai ntiff’s 2007 evaluation stated he “met expectations,” 
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was “active in developing others” and “sha re[d] his retail experience to teach 

coordinators and associates.”  Id. at 28.  In 2008, Mr. We ickowski gave Plaintiff 

the same overall score and stated Plai ntiff “must continue to shift more 

responsibility to his direct report” and “need s to be more involved in the entire 

store operation not only limited to his own area.”  Id. at 30.  In 2009, Mr. 

Weickowski raised Plaintiff’s overall rating to “exceeds expectations” and stated 

he “provides tasks for coordinators but must make them more challenging” and 

“must spend more time with those who need help for further development.”  Id. at 

33.  In 2010, Mr. Weickowski decreased Plaintiff’ s overall rating to “meets 

expectations,” however feedback indicated  Plaintiff “achieved” his “individual 

development plan” by training all s ubordinates to company policies.  Id. at 38.   

 In 2011, Mr. Weickowski gave Plaintiff the lowest score within the “meets 

expectations” range and stated  Plaintiff “should be able to react properly to any 

issues happening at the store.  Jeff r eceived 2 formal counsels for not taking 

proper actions with associ ates-related issues and using LP equipment.”  Id. at 40-

41.  Each “formal counselling” Plaint iff received was memorialized by Mr. 

Weickowski.  [Dkt. 28-13 at 2-3.]  The first formal counselling memorandum 

referenced in Plaintiff’s 2011 review, from Septem ber of that year , states Plaintiff 

needed to adhere to store protocol and re lay “any incident of any nature” to the 

store manager “right away.”  Id. at 3.  The second formal counselling 

memorandum, from October 2011, states Pl aintiff entered the store’s office, 

turned on the security cameras and watche d activity on the sales floor without 

authorization.  Id.  The memorandum indicates Plai ntiff violated store policies 



5 
 

which required him to “be present at the front of the store a nd walking the sales 

floor to ensure customer service” and which prohibit store managers from 

“operat[ing] and/or view[ing] . . . cam eras without prior authorization.”  Id. 

 In February 2012, Glen Schwarz replaced Mr. Weickowski as Plaintiff’s 

store manager.  [Dkt. 28-11 (Schwarz Dep. ) at 35.]  Mr. Schw arz was 42 years old 

in 2012 and Plaintiff, at age 62, was the store’s oldest em ployee.  [Dkt. 32-3 at 17; 

Dkt. 32-2 at 24.]  In Plaintiff’s 2012 a nnual review, Mr. Schw arz assigned Plaintiff 

an overall score two points higher than Mr. Weickowski awarded him in 2011, but 

still on the low end of the “meets expectati ons” range.  [Dkt. 28-12 at 44.]  Mr. 

Schwarz’s notes indicate Plai ntiff “needs to spend more time working with his 

coordinator and his associates  assigned to him” and “needs to consistently train 

and follow up and hold accountable his associates.”  Id. at 44.   

 Consistent with the 2012 review, Mr. Schwarz memorialized a formal 

counseling memorandum in May 2012 which st ated Plaintiff “has been spoken to 

several times in the past month on Me rchandise Presentation and signing of 

features. . . . This is Jeff’s area of responsibility and is  not being addressed with 

his associates.”  [Dkt. 28-14 at 2.]  Thr ee months later, in  August 2012, Mr. 

Schwarz memorialized another formal counseling.  Id. at 4.  This memorandum 

stated Plaintiff failed to provide necessary support to the Loss Prevention 

department, which “put the safety of th e Loss Prevention associ ate at risk and 

sen[t] a message to the Loss Prevention team that he doesn’t care.”  Id.   
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 In February 2013, as part of Defendant’s annual succession planning, 2 Mr. 

Schwarz compiled a talent summary grid  based on “observations [he] made 

throughout the year in 2012.”  [Dkt. 32-3 at 7.]  He categorized Plaintiff as “C 

potential, which [means he] cannot advance beyond current level.”  [Dkt. 32-6 at 

7.]    

 In June 2013, District Manager Rutha nne Sapienza gave Plaintiff a written 

warning for failing to appropr iately address a customer concern.  [Dkt. 28-17.]  

The warning stated a customer “had a pr oblem with an associate at the Jewelry 

counter.  Instead of going over and he lping out, Jeff sent another associate to 

take care of the customer.  This caused th e customer and the first associate to 

continue to exchange words and the asso ciate caused the customer to feel 

threatened.”  Id.   

 In September 2013, Mr. Schwarz gave Pl aintiff a mid-year review and again 

rated Plaintiff on the low end of the “m eets expectations” range.  [Dkt. 28-12 at 

50.]  Mr. Schwarz emphasized that the inci dent memorialized in Plaintiff’s June 

2013 written warning “resulted in the term ination of an associate and put another 

associate in an uncomfo rtable situation.”  Id. at 50.  Mr. Schwarz indicated 

Plaintiff “needs to work with the associates and ma nagement in building a 

positive relationship.”  Id. at 50.  At a mid-year review  meeting with Plaintiff, Mr. 

                                                            
2 Defendant’s management regularly discusses hiring replacements for 
employees who may retire “as a successi on planning conversation.”  [Dkt. 28-4 
(Sapienza Dep.) at 22; see also Dkt. 32-6 (Ricard Dep.) at 5 (stating succession 
planning was “typically” discussed around February of each year).]  Succession 
planning includes building a “talent summar y,” which is a “nine-box talent grid” 
including every member of management with in a district, whic h is updated “a 
couple of times a year.”  Id.   
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Schwarz informed Plaintiff he  would not receive a bonus fo r that year or a salary 

increase.  [Dkt. 32-2 at 23.]  After Plaintiff’s mid-ye ar review, Ms. Sapienza 

directed Mr. Schwarz to begin keeping a l og of Plaintiff’s performance.  [Dkt. 32-3 

at 7.] 

 In November 2013, Ms. Sapienza consul ted with Lelia Ricard, the Manager 

of Human Resources, and decided to issue Plaintiff a second written warning 

regarding his general performance.  [Dkt . 28-18; Dkt. 28-19.]  The written warning 

did not detail a specific incident but stat ed “Jeff has not provided appropriate 

direction or support of the team.  Jeff needs to set clear expectations for 

performance and deliver feedback.  Je ff also does not plan, prioritize and 

delegate tasks effectively. . . . Jeff has b ecome reactive instead of being proactive 

to daily responsibilities resulting in th e building not running smoothly.”  [Dkt. 28-

18.]   

 In connection with the second written warning, Ms. Ricard suggested that 

Plaintiff be required to create an “acti on plan” and meet with another employee 

weekly to track Plaintiff’s performance.  [D kt. 28-19.]  Plaintiff’ s action plan, dated 

November 20, 2013, states Plai ntiff would improve his pe rformance by scheduling 

regular meetings and setting clear requi rements for cashiers under his watch.  

[Dkt. 28-20.]   

 On December 27, 2013, Ms. Sapienza issued Plaintiff another written 

warning, for leaving money in the cash register in the Jewelry department 

overnight.  [Dkt. 28-21.]  Plaintiff disputed  whether he left money in the register, 

but Ms. Sapienza confirmed with another store associate that the money was left 
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in the register on an evening when Plai ntiff was the assistant manager on duty.  

[Dkt. 28-23 (email exchange between Ms. Sapienza and Ms . Ricard).]  The written 

warning includes a note statin g Plaintiff “closed the regi ster and left the money 

inside.  He thought someone else would pick up.”  [Dkt. 28-21.] 

b. The January 3, 2014 Incident  and Plaintiff’s Termination 

 Defendant’s building security policy st ates “a member of management may 

enter the building only when accompanied by  another associate.  Doors must be 

immediately re-locked before proceeding to  the office to deactivate the alarm.”  

[Dkt. 28-24 at 2.]  Viol ations of the building security policy “are cause for 

corrective action up to and including termination of employment.”  Id. at 3.  

Plaintiff learned of the re quirements of the building security policy “[m]aybe a 

couple weeks after [he] starte d.”  [28-1 at  61-62.]   

 At 8:00 am on January 3, 2014, Pl aintiff was the first member of 

management to arrive at Defendant’s stor e.  Frankel Dep. at  126-27.  A cleaning 

crew was waiting at the front door and a store associate, Michael Martinez, was 

waiting in the parking lot.  Id.  Plaintiff unlocked the first door and the cleaning 

crew followed him into the entryway.  Id.  Plaintiff then unlocked the second door, 

relocked the second door for security, and ra n to the office to tu rn off the store’s 

security alarm and answer a phone call from a customer.  Id.  Plaintiff asserts he 

thought the cleaning crew follo wed him into the store in stead of waiting in the 

entryway.  Id.   

 Sometime that morning, before 8: 30 am, District Loss Prevention Manager 

Elizabeth Ocasio called the store and asked  Plaintiff with whom he had opened 
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the store.  [Dkt. 28-28.]  Jeff told Ms. O casio he opened the store with the 

cleaners.  Id.  When Mr. Schwarz arrived at the store at 8:30am, he asked Plaintiff, 

“who’s here with you.”  [Dkt. 32-3 at 15. ]  He recalls Plaintiff responded that he 

“came in with Michael and the cleaners.”  Id.; Dkt. 28-27 (January 9 memorandum 

by Mr. Schwarz summarizing January 3 con versation) (“Jeff said he came into the 

building with Mike who was the only associate besides the cleaners.”).   

 The following day, Mr. Martinez compla ined to Mr. Schwarz that he had to 

wait outside in the cold with the clean ers until Plaintiff came outside the store 

and unlocked the door for them.  [Dkt. 28- 27.]  Mr. Schwarz then informed Ms. 

Ocasio about Plaintiff and Mr. Ma rtinez’s conflicting accounts.  Id.  Ms. Ocasio 

reviewed video surveillance footage from January 3 and memorialized her 

impression: “Jeff is observed entering the st ore by himself at approximately 7:57 

am.  At approximately 7:59 am Michael is observed at the vestibule with the 2 

floor cleaners.  At approxim ately 8:02 am Jeff is observed  walking to the front to 

let Michael and the 2 floor cleaners in.”   [Dkt. 28-26.]  The parties have not 

provided the Court with a copy of the video recording. 

 On January 9, Ms. Ocasio interviewed Plaintiff with Mr. Schwarz present as 

a witness.  [Dkt. 28-28 (memorandum by Ms. Ocasio summarizing January 9 

meeting).]  She again asked Plaintiff with whom he opened the store on January 

3, and Plaintiff replied he had ope ned the store with the cleaners.  Id.  Ms. Ocasio 

replied that the video surveillance footage showed him entering the building 

alone, and Plaintiff reiterated that “as far as he can recall, he opened with the 

cleaners, and that Michael came a few minutes after.”  Id.  Ms. Ocasio asked 



10 
 

Plaintiff if he knew Defendant’s st ore opening procedures, and he said “a 

manager has to enter with someone else.”  Id.  

 Ms. Ocasio and Associate Relations  Manager Soledad McCabe also 

questioned Plaintiff’s account because, while  Plaintiff asserted he ran to the back 

office to answer the phone, there are “10 phones on his way to the assistant 

manager’s office” (Ocasio Dep. at 29) which he could have answered (McCabe 

Dep. at 142).  The video surveillance recording does not include sound and 

cannot confirm or disprove whether a phone  was ringing when Plaintiff entered 

the store.  McCabe Dep. at 142. 

 After Plaintiff’s building security violation, Ms. Ocasio discussed the 

incident with Ms. Sapienza and Ms. Ricard .  [Dkt. 28-23.]  Ms. Ricard asked Ms. 

McCabe to partner with her in addressing the incident.  Id.  Ms. Ricard “shared . . . 

any notes or emails that [she] may have ha d pertaining to [Plaintiff’s] file” (Ricard 

Dep. at 91-92) with Ms. McCabe, who review ed “everything . . . leading up to the 

termination of [Plaintiff’s] employment.”   [Dkt. 28-8 (McCabe Dep.) at 80.]  Ms. 

Ricard and Ms. McCabe recommended that Ms. Sapienza terminate Plaintiff’s 

employment, citing Plaintiff’s “policy/pro cedure violation” and “a formal & 2 ww’s 

[written warnings] on file.”  [Dkt. 28-31 (email exchange between Ms. Ricard, Ms. 

McCabe, and Ms. Sapienza dated 1/15/2014) .]  Ms. McCabe, Ms. Ricard, and Ms. 

Sapienza added in their depositions that  Plaintiff was terminated because of his 

“previous corrective action, . . . currently  violated policy, . . . [a]nd [because] 

during the fact-finding he w as found to be untruthful . . . about the incident that 

happened . . . [by] saying that he had co me into the store with someone else.”  
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McCabe Dep. at 173-74; see also Ricard Dep. at 52 (stating they considered the 

fact that Plaintiff “lied a bout the facts of the day” when deciding to terminate 

him); Sapienza Dep. at 78 (“He was te rminated for violating a policy and lying 

about it.”).   

 Mr. Schwarz formally terminated Plainti ff on January 20, 2014.  [Dkt. 28-25.]  

At the termination meeting, Plaintiff told Mr. Schwartz the termination was not fair 

because Plaintiff was “rushing to  come in.  I am trying to  protect the assets of the 

company.”  [Dkt. 32-2 at 29.]  Plaint iff asked for the regional manager’s phone 

number so he could register his complaint,  and Mr. Schwarz refused to provide it.  

Id.  Rather, Mr. Schwarz gave Plaintiff “cash  . . . like $5,400 fo r my week’s pay and 

a week of vacation that he owed me.  And he said ‘You have to leave[.]”  Id.  

Plaintiff found and wrote down regi onal manager Jim Hannon’s phone number 

and called Mr. Hannon from the parking lot.  Id. at 29, 31.  Mr. Hannon advised 

that he was “going to check and get back” to Plaintiff regarding his complaint.  Id. 

at 31.  The parties have not provided the Court with further information about that 

interaction.   

 Sometime after his employment, Plaint iff called Ms. McCabe to dispute his 

termination.  [Dkt. 32-5 at 19- 20.]  As a result of that meeting, Ms. McCabe made a 

note that Plaintiff “may feel he’s being discriminated agains t.”  [Dkt. 32-5 at 19.]  

Ms. McCabe also made a note that Plai ntiff “feels like [Mr. Schwarz] has been 

harassing him,” by “picking on . . . everything he does.”  Id. at 23.  She also 

recorded that Plaintiff felt the incident in which he w as given a written warning for 

leaving money in a cash register overnight was fabricated, and “he felt that he 
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was being set up.  He felt  that they were, these dollar bills, planted in the 

register.”  Id.  Plaintiff also told Ms. McCabe he thought Mr. Schwarz “hated him,” 

but he could not articulate a “real reas on as to why he felt he hated him other 

than he was feeling he  was being set up.”  Id. 

 After Plaintiff’s termination, a 56 year-old assistant manager was 

transferred from another of Defendant’s  store locations to assume some of 

Plaintiff’s duties.  Sapienza Dep. at 23, 25.  Si nce 2007, 76% of the assistant 

managers and store managers Defendant employs have been over the age of 40.  

[Dkt. 28-34.]  In the two years before Plaintiff’s termination,  Defendant fired 15 

employees, 10 of which were over the age of 40 and 2 of which were over the age 

of 50.  [Dkt. 28-35.] 

c. Plaintiff’s Age Discr imination Complaints 

 Throughout 2012 and 2013, Plaintiff felt Mr. Schwarz treated him differently 

from younger employees.  For example,  Mr. Schwarz asked Plaintiff to re-do 

displays in his merchandise area but did not ask employees in charge of other 

areas to re-do displays with the same flaws,  neglected to invite  Plaintiff to his 

office for a “genial conversation” as he di d with younger employees, and failed to 

give Plaintiff a “head’s up” when the regional vice president was in the area even 

though he told “all the other managers,” which resulted in Plaintiff being “at a 

different level of preparedn ess.”  [Dkt. 32-2 at 23-24.]  Ms . Sapienza testified at her 

deposition that Mr. Schwarz “worked very hard to meet each person where they 

needed him to meet them” and “treated them each based on what they needed 

from him.”  [Dkt . 32-4 at 7.]   
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 In addition, Plaintiff asserts Mr. Schwarz discriminatorily transferred 

Plaintiff to manage different merchandi se departments multiple times, placing 

younger employees in charge of department s Plaintiff previously managed.  [Dkt. 

32-3 at 11.]  While Plaintiff was transfe rred to departments which constitute a 

smaller percentage of the store’s sales,  no department transfer was a formal 

“demotion” or resulted in a change in Plaint iff’s compensation.  [D kt. 28-10 at 15.]   

 Plaintiff also recalls a number of remarks Mr. Schwarz made regarding 

Plaintiff’s age. 3  In December 2013 or January 2014, Mr. Schwarz remarked to 

Plaintiff that his routine of going “through the store and get[ting] three separate 

checks to make sure everything was price ticketed” was “old school.”  [Dkt. 32-1 

at 5.]  At another unspecified date, Mr. Schwarz discussed with Plaintiff his 

“hands-on” management style and tendency to “hop in and do the work.”  [Dkt. 

32-1 at 8.]  Mr. Schwarz stat ed “You’re a dinosaur.  Nobod y else does it like that.”  

Id.  Plaintiff remembers Mr. Schwarz calling Plaintiff a “dinosaur” “between three 

and four times during the course of the year.”  Id.  In addition, in January 2014, a 

cashier asked Plaintiff when he was going  to be retiring, and asserted Mr. 

Schwarz had directed him to  ask Plaintiff the question.   [Dkt. 32-1 at 5.]   

 Aside from interactions with Mr. Schwar z, Plaintiff felt he  was being forced 

out of Defendant’s company when Regi onal Vice President Jim Hannon visited 

Plaintiff’s store in January or February of 2013.  [Dkt. 32-1 at 6.]  At that meeting, 

                                                            
3 At Plaintiff’s deposition, he described  a conversation between Mr. Schwarz and 
another employee regarding Plaintiff’s ab ility to learn a new computer program, 
which the other employee later relayed to Pl aintiff.  [Dkt. 32-1 at 6.]  Plaintiff’s 
testimony regarding that conversation is inadmissible h earsay not to be 
considered at summary judgment.  Fed. R. Civ. P. 56(c)(4). 
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Mr. Hannon stated “he had 14 management pe ople that were close to retirement 

age that he needed to replace.”  Id.  Plaintiff never asked Mr. Hannon whether he 

was referencing Plaintiff and never comp lained to anyone within Defendant’s 

company about the announcement.   [Dkt. 32-1 at 7.]  Ms. Sapienza does not recall 

whether she and Mr. Schwar z specifically discussed w ho might replace Plaintiff 

upon his retirement, but asserted Defend ant’s managers regularly discuss 

general succession planning, in cluding “if so and so were to leave in the next 

year, who are we going to get ready to step into that role or do we have to look 

externally.”  [Dkt. 28-4 (Sapienza Dep.) at 22.] 

 Plaintiff also asserts the building security policy was enforced in a 

discriminatory manner resulting in his term ination.  Plaintiff doesn’t “ever recall 

[the building security policy] being enforced in the entire time I worked for T.J. 

Maxx.”  [Dkt. 28-1 at 61-62.]  However, while Plaintiff remembers entering the 

building to find members of management “sitting in the of fice with no one else 

there,” he could not recall at his depos ition an instance where he witnessed a 

person enter the store by him or herself without another employee.  Id. 

 Plaintiff “did not make any complaints ” of differential treatment during his 

employment.  Frankel Dep. at 23 (“I did not make any complaints during the time I 

was there.”).  Plaintiff later clarified th at while he did not use the terms “age 

discrimination,” he complained to Mr. Hannon and Ms. McCabe that he was “the 

most senior person,” and had been “rep laced in each one of my jobs by a 

younger manager,” which he asserts should have put them on notice that he was 

complaining of age discrimination.  [Dkt . 32-2 at 32.]  Plaintiff also asserts he 
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“complained to the district manager [Ms. Sapienza] frequently that [he] wasn’t 

being treated fairly” by Mr. Schwarz,  but did not assert age discrimination 

“specifically” until after his termination.  Id. at 119. 

 In addition, Plaintiff states he complained to operations manager Dave 

Herasco about a conversation between Plaintif f and Mr. Schwarz.  [Dkt. 32-2 at 8.]  

In that conversation, Plaintiff told Mr. Schwarz he thought someone else was 

supposed to refill the computer paper, and Mr. Schwarz replied: “Well, that is old 

school.  If we don’t have it, you have to just go and get it.”  [Dkt . 32-2 at 8.]  When 

Plaintiff relayed the conversation to Mr. Herasco, Mr. Herasco responded, “I will 

reorder it and get some.”  Id.   

 Although he made no complaints regarding age discrimination during his 

employment, Plaintiff was aware that he could have called Defendant’s human 

resources manager with any complaints and knew to report to Defendant’s 

district office any harassment or discrimination complaints relayed to him by 

other employees.   Frankel  Dep. at 23-24.     

II. Statement of Law 

“A party may move for summary judgment, identifying each claim or 

defense—or the part of each claim or  defense—on which summary judgment is 

sought.  The court shall grant summary j udgment if the movant shows that there 

is no genuine dispute as to any material  fact and the movant is entitled to 

judgment as a matter of law.  The court should state on the record the reasons for 

granting or denying the motion.”  Fed. R. Ci v. P. 56(a).   In order to prevail, the 

moving party must sustain the burden of proving that no factual issues exist.  
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Vivenzio v. City of Syracuse , 611 F.3d 98, 106 (2d Cir. 2010).  “In determining 

whether that burden has been met, the cour t is required to resolve all ambiguities 

and credit all factual inferences that coul d be drawn in favor of the party against 

whom summary judgment is sought.  Id.  (citing Anderson v. Liberty Lobby, Inc. , 

477 U.S. 242, 250 (1986); Matsushita Electric Indus. Co . v. Zenith Radio Corp. , 475 

U.S. 574, 587 (1986).  “If ther e is any evidence in the record that could reasonably 

support a jury’s verdict for the nonmovin g party, summary judgment must be 

denied.”  Am. Home Assurance Co. v. Hapag Lloyd Container Linie, GmbH , 446 

F.3d 313, 315-16 (2d Cir. 2006) (quotation omi tted).  In addition, “the court should 

not weigh evidence or assess the credib ility of witnesses” on a motion for 

summary judgment, as “these determinations  are within the sole province of the 

jury.”  Hayes v. New York City Dep’t of Corr. , 84 F.3d 614, 619 (2d Cir. 1996). 

“A party opposing summary judgment ‘cannot defeat the motion by relying 

on the allegations in [her] pleading, or  on conclusory statements, or on mere 

assertions that affidavits supporting th e motion are not credible.’  At the 

summary judgment stage of the proceeding,  [p]laintiffs are required to present 

admissible evidence in support of their allegations; allegations alone, without 

evidence to back them up, are not sufficient.”  Welch-Rubin v. Sandals Corp. , No. 

3:03-cv-481, 2004 WL 2472280, at *1 (D . Conn. Oct. 20, 2004) (quoting Gottlieb v. 

County of Orange,  84 F.3d 511, 518 (2d Cir. 1996)).   “Summary judgment cannot 

be defeated by the presentation . . . of but  a ‘scintilla of evi dence’ supporting [a] 

claim.”  Fincher v. Depository Trust & Clearing Corp. , 604 F.3d 712, 726 (2d Cir. 

2010) (quoting Anderson , 477 U.S. at 251). 
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A court must make the threshold dete rmination of whether there is the 

need for a trial—whether, in other word s, there are any genui ne factual issues 

that properly can be resolved only by a finder of fact because they may 

reasonably be resolved in favor of either party.  Anderson , 477 U.S. at 250.  

Judges are not required “to submit a que stion to a jury merely because some 

evidence has been introduced by the part y having the burden of proof, unless the 

evidence be of such a character that it would warrant the jury  in finding a verdict 

in favor of that party.  Formerly it was held that if there wa s what is called a 

scintilla  of evidence in support of a case the judge was bound to leave it to the 

jury, but recent decisions of high authority have established a more reasonable 

rule, that in every case, before the evide nce is left to the jury, there is a 

preliminary question for the judge, not whether there is literally no evidence, but 

whether there is any upon which a jury could properly proceed to find a verdict 

for the party producing it, upon whom the onus  of proof is imposed.”  Anderson , 

477 U.S. at 251 (citing Pennsylvania R. Co. v. Chamberlain,  288 U.S. 333, 343 

(1933); Coughran v. Bigelow,  164 U.S. 301, 307 (1896)).  Indeed, summary 

judgment should be granted where the evide nce is such that it “would require a 

directed verdict for the moving party.”  Sartor v. Arkansas Gas Corp ., 321 U.S. 

620, 624 (1944). 

“A party asserting that a fact . . . is genuinely disputed must support the 

assertion by . . . citing to particular part s of materials in the record, including 

depositions, documents, electronically st ored information, affidavits or 

declarations, stipulations, ad missions, interrogatory answer s, or other materials.”  
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Fed. R. Civ. P. 56(c)(1).  A party may also support their assertion by “showing that 

the materials cited do not establish the absence . . . of a genuine dispute.”  Id.  

Cited documents must consist of either “(1) the affidavit of a witness competent 

to testify as to the facts at  trial and/or (2) evidence th at would be admissible at 

trial.”  Local R. Civ. P. 56(a)3; see also  Fed. R. Civ. P. 56(c)(4).   

The Court need not consider any mate rials that the parties have failed to 

cite, but may in its discretion consider othe r materials in the reco rd.  Fed. R. Civ. 

P. 56(c)(3).  If a party fails to properly  support an assertion of fact, or fails to 

properly address another party’s assertion of  fact, the Court may grant summary 

judgment on the basis of the undisputed fact s.  D. Conn. L. Rule 56(a)(3) (stating 

that “failure to provide specific citations  to evidence in the record as required by 

this Local Rule may result in the Cour t deeming certain facts that are supported 

by the evidence admitted in accordance with  [Local] Rule 56(a)(1) or in the Court 

imposing sanctions, including . . . an orde r granting the motion if the undisputed 

facts show that the movant is entitl ed to judgment as a matter of law”). 

III. Analysis 

  Defendant moves for summary judgment as to Plaintiffs claims for 

discrimination and unlawful retaliation under ADEA and Connecticut law.  The 

Court addresses each argument in turn below. 

a. Discrimination under ADEA 

 To state a claim for age- based employment discrim ination, a complainant 

must establish a prima faci e case of by showing: 

(i) that he belongs to a protected class; 
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(ii) that he was qualif ied for the position;  
(iii) that he suffered an ad verse employment action; and  
(iv) that the circumstances surrounding the employment action 

give rise to an inference of discrimination. 
 

McDonnell Douglas Corp. v. Green , 411 U.S. 792, 802 (1973).  Under the ADEA, 

Plaintiff must ultimately show but-for causation.  See Gross v. FBL Fin. Servs., 

Inc. , 557 U.S. 167, 167 (2009); see also, e.g. , Percoco v. Lowe's Home Centers, 

LLC , 208 F. Supp. 3d 437, 448 (D. C onn. 2016) (applying but-for causation 

standard set forth in Gross  to age discrimination claim) .  A plaintiff only carries a 

de minimis  burden to establish a prima facie case.  Abdu-Brisson v. Delta Air 

Lines, Inc. , 239 F.3d 456, 467 (2d Cir. 2001).  As to  the fourth prong, a plaintiff may 

draw an inference of discriminatory inte nt from evidence that he was “treated 

differently from similarly situated” people, or evidence of “ the employer's 

criticism of the plaintiff's performance in  . . . degrading terms; or its invidious 

comments about others in the employee's protected group; or the more favorable 

treatment of employees not in the protected group; or the sequence of events 

leading to the plaintiff's discharge.”  Id. at 468.   

 If the complainant makes out a prima facie case, the burden then shifts to 

the employer to “articulate some le gitimate, nondiscriminatory reason for the 

employee’s rejection.  McDonnell Douglas Corp. , 411 U.S. at 802-03.  Defendants 

need only proffer, not prove, the existen ce of a nondiscriminatory reason for their 

employment decision.  See Texas Dep’t of Cmty Affairs v. Burdine , 450 U.S. 248, 

254-55 (1981).  “This burden is one of produc tion, not persuasion; it can involve 

no credibility assessment.”  Reeves v. Sanderson Plumbing Products, Inc. , 530 

U.S. 133, 142 (2000) (interna l quotations omitted).  If employer does so, the 
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burden shifts back to the complainant to show the employee’s legitimate, 

nondiscriminatory reason is a pretext for prohibited discrimination.  Id. at 804.  To 

establish pretext, the complainant may raise “facts as to the [employer’s] 

treatment of [complainant] during his prio r term of employment; [the employer’s] 

reaction, if any, to [complainant’s] legi timate civil rights activities; and [the 

employer’s] general policy and practice with  respect to minority employment.”  

Id. at 804-05.   

 If Defendant meets its burden of production, the burden shifts back to 

Plaintiff to show that th e legitimate, nondiscriminat ory reason offered by the 

Defendant is mere pretext for ille gal employment discrimination.  McDonnell , 411 

U.S. at 804.  Where a complainant sh ows a prima facie case and the employer 

raises a legitimate, non-di scriminatory purpose for the hiring decision, but the 

complainant “cannot offer direct eviden ce of an improper discriminatory bias,” 

the complainant must rely on the “strengt h of his prima facie case combined with 

circumstantial evidence that [the employer’s] stated reason for failing to hire [the 

complainant] is pretext” in orde r to defeat summary judgment.  Byrne , 243 F.3d at 

102.  The Court “must respect the empl oyer’s unfettered discretion to choose 

among qualified candidates,” and “does not  sit as a super-personnel department 

to reexamine a firm’s business decisions about how to evaluate the relative 

merits of education and experience in filling job positions.”  Id. at 103; Newsom-

Lang v. Warren Int’l, Inc. , 80 F. App’x 124, 126 (2d Ci r. 2003).  However, “an 

employer’s disregard or misjudgment of  a plaintiff’s job qualifications may 

undermine the credibility of an employer’s stated justification for an employment 
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decision.”  Id.  Where the “credentials of the person selected for the job” are such 

that “no reasonable person . . . could h ave chosen the candidate selected over 

the plaintiff,” the employer’s hiring decision ma y not stand.  Barry v. New Britain 

Bd. of Educ. , 300 F. App’x 113, 114 (2 d Cir. 2008) (citing Byrne , 243 F.3d at 103).  

 Plaintiff meets the first prong of an ag e discrimination claim as he was over 

40 years old throughout the relevant time period.   Frankel Dep. at 40.  In addition, 

because Plaintiff never received below a “meets expectations ” review and has 

significant retail experience, Plaintiff has established that he was qualified for his 

assistant manager position.  Frankel Dep. at 10; Performance Evaluations.  As to 

the third prong of a prima facie case, Pl aintiff’s terminati on qualifies as an 

adverse employment action. 4  Crady v. Liberty Nat’l Bank & Trust Co. , 993 F.2d 

132, 136 (2d Cir. 1993).  Becau se Plaintiff carries only a de minimis  burden to 

prove his prima facie case, the Court finds the fourth prong satisfied.  Abdu-

Brisson , 239 F.3d at 467.  Plaintiff’s assertions that st ore management referred to 

him as a “dinosaur,” remarked that his work  style was “old school,” and criticized 

his merchandise department more than others with the same flaws create a de 

                                                            
4 Only one adverse employment action is needed to establish a prima facie case 
of age discrimination, however the Court notes Plaintiff’s argument that his 
transfer to manage different merchandise departments.  [Dkt. 32 at 21.]  “A 
materially adverse change in the terms and conditions of employment must be 
more disruptive than a mere incon venience or an alteration of job 
responsibilities.”  Crady , 993 F.2d at 136.  Ms. Sapi enza testified that “all 
assistant manager positions are the same”  level of prestige, even though some 
departments constitute a greater or lesser  percentage of the store’s business.  
Sapienza Dep. at 14-15.  There is no evidence that those transfers affected 
Plaintiff’s compensation, be nefits, or potential for ad vancement.  Plaintiff has 
offered no evidence that his transfers be tween departments were more “than a 
mere . . . alteration  of job responsibilities” and has not established that those 
employment actions are adverse.  
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minimis  inference of discrimination and comp lete Plaintiff’s prima facie case.  

[Dkt. 32-1 at 5, 8; Dkt. 32-2 at 23-24.]  

 Defendant in turn has “articulate[d] some legitimate, nondiscriminatory 

reason for the employee’s rejection.”  McDonnell Douglas Corp. , 411 U.S. at 802-

03.  Plaintiff violated Defendant’s build ing security policy by entering the store 

alone on January 3, 2014.  Frankel Dep.  at 126-27; Schwarz memorandum dated 

1/9/2014); Dkt. 28-26 (Ms. Ocasio’s summa ry of video camera surveillance 

showing Plaintiff entered the building alone ); Dkt. 28-24 (building security policy).  

Defendant’s building security policy stat es violations “are cause for corrective 

action up to and including term ination of employment.”  Id. at 3.   

 Defendant also asserts it terminated  Plaintiff because he lied about his 

building security policy violation.  McCa be Dep. at 173-74; Ricard Dep. at 52; 

Sapienza Dep. at 78.  Plai ntiff disputes that his statem ent that a fellow employee 

was with him does not assert, and was no t intended to assert,  that the fellow 

employee entered the store simultaneously with Plaintiff, but rather that he was 

also present on the premises to open the stor e that day and that they were in the 

store together by 8:30 am when he was asked “who’s here with you.”  [Dkt. 32-3 

at 15; Frankel Dep. at 126-27.]  The Court finds Plaintiff gave conflicting 

statements to various members of manage ment who asked with whom he entered 

the building.  The store video, the exist ence and veracity of which Plaintiff does 

not challenge, confirms his dishonesty.  His credibility was further impugned by 

his claim that he entered the building alon e and went to the o ffice to answer the 

telephone by the fact that there were numerous telephones closer to the store 
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entrance than the office.  However, b ecause the building security policy clearly 

allows for an employee’s te rmination due to a policy violation alone, and does not 

also require untruthfulness, Defenda nt has set forth a legitimate, 

nondiscriminatory purpose for terminating Plai ntiff regardless of whether he lied. 

 Defendant also asserts Plaintiff w as terminated because he repeatedly 

violated company security pr otocols.  As a result of these violations, he required 

“previous corrective action” (McCabe Dep.  at 173-74) including two prior written 

warnings.  [Dkt. 28-31 (ema il exchange between Ms. Ri card, Ms. McCabe, and Ms. 

Sapienza dated 1/15/2014).]  Defendant ’s Corrective Action Policy calls for 

termination when an employee has re quired counseling and two “corrective 

action written warnings.”  [Dkt. 28-7 (Corrective Action Policy) at 1.]  Even if 

Plaintiff had not been previously discip lined, the Corrective Action Policy allows 

for “immediate termination” in “mor e critical, serious situations.”  Id.  Plaintiff’s 

prior disciplinary record, together with the policy violation and dishonesty which 

precipitated Plaintiff’s termination, est ablishe a legitimate, nondiscriminatory 

reason for his termination. 

 The burden then shifts back to the Pl aintiff to establish that Defendant’s 

legitimate, nondiscriminatory reason for firing him was a “mere pretext” for 

discrimination.  Plaintiff poi nts to perceived inconsistencies in the record to raise 

an inference that Defendant is concealin g the real reason it fired Plaintiff.  

However, Plaintiff points to  no truly inconsistent statements by Defendant’s 

management in the record and, even if there were inconsis tencies, offers no 

evidence that Defendant’s statements are a mere pretext for age discrimination. 
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 For example, Plaintiff asserts Defendant  gave inconsistent explanations for 

his termination, including that  the formal termination notic e stated “Jeff is being 

terminated for Policy viol ation that was substantia ted through video on January 

3, 2014” (Dkt. 32-26), while Ms. McCabe test ified that Plaintif f was terminated for 

the cumulative effect of his prior disciplin ary actions, the January 3 violation, and 

his lies about the January 3 vi olation.  McCabe Dep. at 173-74.  Similarly, Plaintiff 

points to perceived inconsistencies in  Ms. Sapienza, Ms. Ricard, and Ms. 

McCabe’s accounts of their investigation of the January 3 incident to infer 

discrimination.  [Dkt . 32-26 at 26.]  For example, Plai ntiff notes that Ms. Sapienza 

testified she and her colleagues review ed (i) Mr. Schwarz’s January 8, 2014 

statement memorializing the January 3, 2014 incident, (ii) Ms . Ocasio’s statement 

summarizing the video surveillance footage from January 3, 2014 and her 

interview with Plaintiff about the inci dent on January 9, (iii) Mr. Schwarz’s 

January 9, 2014 memorandum recounti ng his observation of Ms. Ocasio’s 

January 9 interview with Plai ntiff, (iv) Plaint iff’s statement recounting the events 

of January 3, and (v) Defendant’s build ing security policy before deciding to 

terminate Plaintiff.  Sapienza  Dep. at 21.  Plaintiff c ontrasts this statement with 

Ms. Sapienza’s statement that she revi ewed Plaintiff’s “previous corrective 

action” as well as “what the particul ar situation was and what those 

conversations looked like when we we re doing our fact-finding for what 

happened that day.”  [Dkt. 32-4 at 9.]  Pl aintiff also notes th at Ms. Ricard stated 

she “looked at his past performance, hi s past documentation” as well as “the 

video” and the documents Ms. Sapienza refe renced.  [Dkt. 32-6 at 16.]  Plaintiff is 
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correct that these statements are not iden tical, but they are not contradictory.  

Each of these individuals stated Plaint iff was terminated for his breach of 

Defendant company’s security protocol.  The fact that they do not parrot the 

same phrasing does not make their statements  inconsistent.  Further, Plaintiff 

offers no evidence that these non-identica l statements, or his termination, are 

tied to age discrimination.   As discussed in further detail below, references to 

“old school” methods of operation are not references to age. 

 Plaintiff also asserts he received disparate punishment for violating the 

building security policy, as he is unaware  of a time when another employee was 

terminated for violating the same policy even though he has arrived at the store 

to find other managers sitting alone in th e back office.  [Dkt. 28-1 at 61-62.]  

However, at no time has Plaintiff witnessed  a person entering the store by him or 

herself without another employee under circumstances similar to his own, nor 

has he offered any evidence to that effect.  Id.  To establish age discrimination 

through evidence of disparate treatment, Plaintiff must sh ow that “other similarly 

situated individuals were not disciplined or terminated when they engaged in 

similar conduct.”  Aillo v. Stamford Hosp. , 2011 WL 3439459, at *15 (D. Conn. Aug. 

8, 2011).  Plaintiff must offer evidence th at he was “similarly situated in all 

material respects to individuals with wh om he compares himself” to meet this 

“somewhat strict” burden.  Id.  “Conclusory statements that similarly situated 

employees outside the protected class we re treated more favorably are not 

sufficient to defeat summary judgment.”  Id.    
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 Plaintiff’s assertion that he is unaw are of other employees being punished 

for entering Defendant’s store alone even though he has seen employees in the 

store alone is “conclusory” and unsupported  by evidence that he was “similarly 

situated in all material respects” wi th any individuals who allegedly broke 

Defendant’s building security policy.  Further, Defendant has differentiated 

between Plaintiff and another employee who did enter the store alone and was 

not punished.  In that instance, a manage r entered his store during a snow storm 

with the cleaners but without other stor e associates, but immediately called Ms. 

Sapienza to explain the situation.  Sapien za Dep. at 48.  Ms. Sapienza instructed 

the manager to exit the store and re-lock it  if no associates arrived by the time the 

cleaning crew finished , which he did.  Id.  The manager was not reprimanded.  Id. 

at 47-48.  Plaintiff is not  similarly situated with the manager who received no 

reprimand, because Plaintiff entered the store without the cl eaning crew and did 

not call to notify any upper level manageme nt about the situation.  The only 

similarity between Plaintif f’s situation and the other manager’s is that both 

employees entered Defendant’s stores duri ng a snow storm.  The other manager 

entered the store with the cleaners, rather  than totally alone, immediately notified 

his superior of the situat ion, was honest, followed instructions and vacated the 

store.  In addition, Plaintiff does not alle ge the other manager repeatedly violated 

company policy or required repeated correct ive action like Plaintif f.  The Plaintiff 

is not similarly situated  to this individual. 

 Plaintiff also asserts he never affi rmatively stated a fellow employee 

entered the store with him on January 3, and asserts that Defendant’s 
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interpretation of his statements as a lie evidences a discriminatory intent.  [Dkt. 

32-36 at 26.]  This is disinge nuous.   Plaintiff was asked  repeatedly whether he 

complied with the story entry policy by tw o different supervisors.  He did not 

comply with the policy, he knew he did no t comply, and at best he failed to admit 

it.  He was dishonest.  Nevertheless, Defendant has asserted a legitimate, non-

discriminatory intent in terminating Plai ntiff even absent evidence that he lied 

during the investigation. 

 Further, the statements that Plaintif f was a “dinosaur” and “old school,” 

and any disparate treatment whereby he  received greater criticism than his 

younger counterparts in maintaining hi s merchandise department, were all 

perpetrated by Mr. Schwarz.  Mr. Schwar z did not recommend te rminating Plaintiff 

and was not involved in the decision to termi nate him.  Sapienza Dep. at 20-21.  In 

addition, the context of t hose statements reveals no age discrimination.  Courts 

consider the context in which a statem ent is made to determine whether the 

remark provides “a basis on which a reas onable jury could determine that the 

adverse employment decisions at issu e were motivated” by the alleged 

discrimination.  Men of Color Helping A ll Soc., Inc. v. Buffalo , 529 F. App’x 20, 27 

(2d Cir. 2013).  The conversations Plaint iff asserts constitute age discrimination 

were discussions about a changing work  environment, where Mr. Schwarz 

explained to Plaintiff a new way of completing tasks.  [ E.g. Dkt. 32-2 at 8 

(recounting that Plaintiff told Mr. Schwarz he thought someone else was 

supposed to refill the computer paper, and Mr. Schwarz replied: “Well, that is old 

school.  If we don’t have it, you have to ju st go and get it” and that Mr. Schwarz 
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said Plaintiff was a “dinosaur” because his “hands-on” management style and 

tendency to “hop in and do the work” were different from other people’s 

management styles).]  The Court finds these comments provide no reasonable 

basis for a jury to conclude Plaintiff’ s termination was age discrimination.   

 Nor does Plaintiff’s allegation that other managers conducted succession 

planning to prepare for eventual retirements raise an inference of discrimination.  

As Ms. Ricard explained, management  conducts succession planning annually to 

ensure the company has employees in a ll necessary positions in the event of a 

vacancy.  [Dkt. 32-6 at 5.]  This is a cu stomary, prudent business practice.  The 

February 2013 succession pla nning was not aimed specifical ly at Plaintiff, and 

Plaintiff has provided no evidence that  the “succession planning” included any 

effort to force Plaintiff to retire.  Id. 

 Plaintiff has offered no evidence that Defendant’s legitimate, 

nondiscriminatory reason for firing him was a “mere pretext” for discrimination.  

Defendant’s motion for summary judgment as to Plaintiff’s ADEA age 

discrimination claim is GRANTED. 

a. Retaliation under ADEA 

 Plaintiff also alleges that Defendant retaliated against hi m.  To establish a 

prima facie  claim for retaliation under the ADEA, the plaintiff must show that (1) 

he engaged in a protected activity; (2) his employer is aware of the activity; (3) the 

employer took some adverse action against him; and (4) a causal connection 

exists between the protected activity an d the adverse action that a retaliatory 

motive played a part in the ad verse employme nt action.  Cifra v. G.E. Co. , 252 
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F.3d 205, 216 (2d Cir. 2001).  Retaliation claims are also analyzed using the 

burden-shifting framew ork set forth in McDonnell Douglas .   

The Court notes that the definition of  protected activity does encompass 

“informal protests of discr iminatory employment pract ices,” such as “making 

complaints to management.”  Sumner v. U.S. Postal Serv. , 899 F.2d 203, 209 (2d 

Cir. 1990).  However “[t]o succeed on retaliati on claim, the plaintiff must show that 

the employer could reasonably have under stood that the plaint iff's opposition was 

directed at conduct prohibited by  Title VII” or the ADEA.  Chacko v. Connecticut , 

No.3:07-cv-1120, 2010 WL 1330861, at *12 (D. Conn. March 30, 2010); McDowell v. 

T-Mobile USA, Inc. , 307 Fed. App’x 531, 534 (2d Ci r. 2009) (plaintiff could not 

establish that he engaged in protected  activity because he never explicitly 

complained about race discrimination, an d there was no evidence, other than his 

own testimony, from which a jury could conclude that the supervisors could have 

understood the complaints were about race); Ochei v. Coler / Goldwater Memorial 

Hosp. , 450 F. Supp. 2d 275, 287 (S.D.N.Y. 2006) (“[plaintiff] has claimed that she 

was retaliated against for complaining a bout observations of her work, and other 

allegedly adverse actions. However, because she does not allege that she ever 

complained to her supervisors that she was the victim of discrimination, these 

complaints are not protected  activity as a matter of la w.”).  Although complaints 

about conduct clearly prohibited by the ADE A “need not mention discrimination or 

use particular language, . . . ambiguous co mplaints that do not make the employer 

aware of alleged discriminatory misconduct do not constitute protected activity.”  
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Int’l Healthcare Exchange, Inc. v. Global Healthcare Exchange, LLC , 470 F. Supp. 

2d 345, 357 (S.D.N.Y. 2007) (int ernal citation omitted).  

 Plaintiff testified that he “complaine d to the district manager [Ms. Sapienza] 

frequently that [he] wasn’t being treated fairly,” by Mr. Schwarz, but did not assert 

age discrimination “specifically ” until after his termination.  5   Frankel Dep. at 54.  

Plaintiff later clarified his deposition testimony to state while he did not refer to 

his treatment as age discrimination, he complained to Mr. Hannon and Ms. 

McCabe that he was “the most senior person,” and had been “replaced in each 

one of my jobs by a younger manager . . . [and] that was the reason that this all 

came about.”  [Dkt. 32-2 at  32.]  Plaintiff did not specify when he had these 

conversations, but the evidence indicates the only conversations Plaintiff had 

with Mr. Hannon or Ms. McCabe regardi ng his treatment occurred after he was 

terminated.  [Dkt. 32-2 at 29, 31; Dkt. 32-5 at 19-20.]  In fact, Plaintiff specifically 

refers to Ms. McCabe’s notes from her post-termination conversation with 

Plaintiff in support of his retali ation argument.  [Dkt. 32 at 34.] 

 Plaintiff is correct that a complaint of age discrimination need not be formal 

to constitute a protected activity.  Delgado v. Stamford , 3:11-cv-01735, 2015 WL 

                                                            
5 Plaintiff characterizes one conversati on during his employment as establishing 
that he complained to others within Defendant’s company about Mr. Schwarz’s 
behavior; that is not this Court’s interpre tation of the testimon y.  Plaintiff asserts 
he told operations manager Dave Herasco when Mr. Schwarz told Plaintiff it was 
“old school” to expect someone else to refi ll the printer, and Mr. Herasco’s reply 
was “I will reorder it and get some.”  [Dkt . 32-2 at 8.]  The Court must consider the 
context of the conversation.  Men of Color Helping All Soc., Inc. , 529 F. App’x at 
27.  Plaintiff’s conversation with Mr. Herasco, in context, was about who would 
get more computer paper; it would not provide a jury with a reasonable basis on 
which to find that Plaintiff complained of  age discrimination in  the work place and 
was terminated as a result.    
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6675534, at *22 (D. Conn. Nov. 2, 2015) (citing Sumner v. U.S. Postal Serv. , 899 

F.2d 203, 209 (2d Cir. 1990)).  However , “generalized complaints about a 

supervisor’s treatment are insufficient”  to “make clear that the employee is 

complaining about [discriminatory] conduct.”  Id.  at *22.  The only complaint 

Plaintiff made prior to his termination, th at he “wasn’t being treated fairly,” was 

too generalized to make the listener awar e whether Plaintiff was complaining of 

age discrimination.  Plai ntiff’s conversations with  Mr. Hannon and Ms. McCabe 

occurred after Plaintiff’s termination and accordingly could not have been the 

basis for his termination. 

 Even if Plaintiff’s conversations with Mr. Hannon and Ms. McCabe occurred 

before his termination, they would not ha ve evidenced that his termination was in 

retaliation against an age discrimination co mplaint.  Rather, Plaintiff’s statement 

that he was the most senior person at th e store indicates th at whenever he was 

transferred to a different merchandise department a younger employee would 

have had to take over his old department , just as he would have taken over a 

younger employee’s responsibilities.  Ther e is no evidence Defendant hired new, 

younger assistant managers during this  time frame who were taking over 

Plaintiff’s old tasks whenever  he took over a new de partment.  Further, as 

discussed above, transferring to manage different department s within the store 

did not constitute an adverse employment action but rather was a mere change in 

responsibilities.  Plaintiff’ s statement that he was transferred to different 

merchandise departments does not evidence age discrimination; it is neutral.  

Moreover, Plaintiff’s transfers are consiste nt with Defendant’s efforts to correct 
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his performance deficienci es, specifically his need to gain a store-wide 

perspective rather than focusing only on the department to which he was 

assigned.  E.g., Performance Evaluations at 17 (2001 evaluation asserting Plaintiff 

“needs to grasp the ‘team’ concept and maintain a total store awareness”); Id. at 

30 (2008 evaluation stating Plaintiff “needs to be more involved in the entire store 

operation not only limited to his own area”). 

 Plaintiff has offered no evidence that  he engaged in a protected activity – 

complaining of age discrimin ation.  Plaintiff has accord ingly failed to establish 

the first prong of the prima facie case fo r retaliation under ADEA.  Defendant’s 

motion for summary judgment as to Plaint iff’s retaliation claim under ADEA is 

GRANTED.  

b. Discrimination and Unlawful Retaliation under CFEPA 

 It is well established that CFEPA claims proceed under the same prima 

facie case and burden-shifting analysis as ADEA claims.  Craine v. Trinity Coll. , 

259 Conn. 625, 637 n.6 (2002) (holding that the Connecticut Supreme Court looks 

to federal precedent when interp reting and enforcing the CFEPA); McInnis v. 

Town of Weston , 375 F. Supp. 2d 70, 85 (D. Conn. 2005).  However, the plaintiff’s 

burden of proof at the final step of th e burden-shifting analysis in Connecticut 

courts remains unclear.  Connecticut courts  have not yet stated whether they will 

adopt the Supreme Court’s decision in Gross , 557 U.S. at 167, which requires a 

plaintiff to establish that his or her age was the “but  for” cause of his or her 

termination, or continue applying the “motivating factor” test.  See Jacobs v. 

Gen. Elec. Co. , 275 Conn. 395, 402 (2005) (applying the motivating factor test). 
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also impacts the CFEPA analysis.  Unt il such time as the Connecticut courts 

adopt the Gross  standard in connection with age discrimination claims, this 

Court will follow existing Connecticut court pronouncements on the appropriate 

standard to employ in applying Connectic ut law.  Here, Plaintiff has not presented 

sufficient evidence demonstrating ag e discrimination under both the less 

onerous CFEPA standard as well as the more onerous Gross  standard.  Since the 

foregoing ADEA analysis applies to Plaint iff’s CFEPA claims, Defendant’s motion 

for summary judgment is also GRANTED  as to Plaintiff’s CFEPA claims.  

IV. Conclusion 

 For the foregoing reasons, the C ourt GRANTS Defendants’ Motion for 

Summary Judgment as to all claims.  The Clerk is directed to close this case.   

SO ORDERED, this 10th day of Ju ly, 2017, Hartford, Connecticut 

      _____/s/__________________ 

      Vanessa L. Bryant, 

United States District Judge 

 


