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UNITED STATES DISTRICT COURT
DISTRICT OF CONNECTICUT

KOUWANII BRUNSTORFF,
Petitioner,
V. No. 3:16-cv-912 (MPS)

UNITED STATES OF AMERICA,
Respondent.

MEMORANDUM AND ORDER

Kouwanii Brunstorff filed a motion to vacate his sentence under 28 U.S.C. § 2255
(“Section 2255”). On August 10, 2012, Judge EBemns sentenced Mr. Brunstorff to 180 months
of imprisonment followed by five years of supeed release after Mr. Brunstorff pleaded guilty
to being a felon in possessiofa firearm and ammunitionThe sentence restéu part on Judge
Burns’ determination that Mr. Brunstorff wasbject to a mandatory minimum sentence of 180
months under the Armed Career CriminaltAt8 U.S.C. § 924(e), ("ACCA”"). The ACCA
imposes such a minimum sentence on felons gsg&sion of a firearm whtave three previous
convictions for a “violent felony,” and Judge Burns determined that Mr. Brunstorff’'s New York
state convictions for robbery, assault, and attechpssault qualified as such. Later, in 2014, Judge
Burns denied Mr. Brunstorff's first motion seed to vacate his sentence under Section 2255.

In this second Section 225%etition, Mr. Brunstorff argue that his ACCA-enhanced
sentence must be vacated because his priofatmms are not “violent felonies” under the ACCA.
Specifically, Mr. Brunstorff arguethat at sentencing Judge Bsrapplied the ACCA'’s residual
clause, which was subsequently held uncongiital in the Supreme Court’s decisionJwhnson

v. United States135 S.Ct. 2551 (2015) (hereinafte2015 Johnsob). Alternatively, Mr.

1 The Honorable Ellen Bree Burns retifiedm judicial service on March 31, 2015.
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Brunstorff argues that even if Judge Burns apipliee force clause of the ACCA, which remains
in effect, his sentence must be vacated becasgwibr convictions are not violent felonies under
the Supreme Court’s intergagion of that clause idohnson v. United States30 S.Ct. 1265, 559
U.S. 133 (2010) (hereinafte010 Johnsah). On July 19, 2016, the Second Circuit granted Mr.
Brunstorff leave to file this second Section 2255tfmet) and directed this Court to address, “as a
preliminary inquiry . . . whethethe Supreme Court’s decision 2013 Johnsonentitles [Mr.
Brunstorff] to relief.” (ECF No. 6-1 at 1.)

For the reasons explained below, | find tBaL5 Johnsomloes not entitle Mr. Brunstorff
to relief because the availableidance in the record suggests thatige Burns did not sentence
Mr. Brunstorff under the residual clause. In additieven if she did, Mr. Brunstorff's claim would
fail on the merits, because currently existing $eldGircuit precedent holds that Mr. Brunstorff's
prior convictions are violent felonies under the ACCA.

l. BACKGROUND
A. Conviction and Sentencing

On March 22, 2011, New London, Connecticut pobdéficers responded tocall reporting
a domestic disturbance at an apartmeriénv London. (Pre-Sentence Report (“PSR”), No. 12-
CR-0004, ECF No. 68 1 7.) When they arrived, ttoemd a baby lying face down in a crib in the
apartment. Ifl.) Meanwhile, Jillian Jalkanen had traveled to the police department where she
reported that her boyfriend, Mr. @mustorff, had assaulted held.) The officers observed in the
apartment in plain view boxes with .357 and .880ber ammunition and neotics paraphernalia,
after which a search warrant svaecured for the residenchl.] As a result of a search, officers
located a loaded .380 semi-automatic pistol &itlobliterated serial number and a holster and a

loaded .357 revolver secreted in the walthedf bathroom and wrapped in a clotld.)



On January 5, 2012, a federal grand jury reddra two-count indictment charging Mr.
Brunstorff with possession ofréarms and ammunition by a conedtfelon in violation of 18
U.S.C. 88 922(g)(1) and 924(e). MBrunstorff pleaded guilty befe Judge Burns to Count One
of the indictment.

The plea agreement’s section on penaltiededt “Because the defendant has three
previous convictions for violent felony and/eerious drug offenses committed on occasions
different from one another, the defendant famesandatory minimum term of incarceration of
fifteen years and up to life imprisonment. ld® Agreement, No. 12-CR-0004, ECF No. 45 at 1.)
The plea agreement’s section on the Senten@Gnglelines further stated, “The defendant
understands that, in any event, his senteh@aprisonment cannot be less trst]fifteen years.”

(Id. at 4.)

Before sentencing, the U.S. Probation CHfiprepared a pre-sentence report (“PSR”)
describing the following of Mr. Brunstorff's pridNew York state convictions: a conviction for
two counts of robbery in the first degree in atodn of New York Pendlaw 8§ 160.15(2) (“forcibly

steals property” and “[i]s armed with a deadly weapdfo) conduct occurring on May 25, 1993;

2 The plea agreement is dated March 23, 2012 Mmdrunstorff's signatre is dated April 3,
2012, but the docket indicates that a change of plea hearing was held on March 3Ge&N@. (
12-CR-0004, ECF No. 39Any discrepancy in the date of Mr. Brunstorff's guilty plea is
immaterial to this challenge. The plea agreeraésud indicates that MBrunstorff pleaded guilty

to Count One only. The sentencing transcngticates that the governmtemoved to dismiss
Count Two, and the Court gradt¢hat motion. (Sentencing Tramigt, hereinafter “Sentencing
Tr.,” No. 12-CR-0004, ECF No. 94 at 21.) However, the minute entry for the change of plea
hearing indicates that Mr. Brunstogfeaded guilty to Gunts One and TwoSgeeNo. 12-CR-
0004, ECF No. 39.)

3 1t is not entirely clear whether Mr. Brunstbsias convicted of violating N.Y. Penal L. §
160.15(2), “forcibly steals propertynd when, in the course of the commission of the crime or of
immediate flight therefrom, he @mnother participant in the crime . [i]s armed with a deadly
weapon” or § 160.15(4), “forciblgteals property and when, ireticourse of the commission of
the crime or of immediate flight therefrom, heamother participant in éhcrime . . . [d]isplays
what appears to be a . . . firearm . .The federal indictmertites § 160.15(4). (No. 12-CR-0004,



a conviction for assault in the second degree dathated assault in the second degree for conduct
occurring on May 29, 1997 and November 4, 1993peetively, in violation of New York Penal
Law § 120.05(2) (“[w]ith intent to cause physicgliry to another person, he causes such injury .
.. by means of a deadly weapon or a dangeratsiment”); and a conuion for assault in the
second degree in violation of New York Pehalw § 120.05(3) (with intet to prevent a law
enforcement or EMS person “from performing a lamduty, he causes physical injury to such”
person) for conduct occurring dwgust 10, 1998. (PSR 1 12, 21-23.)

The PSR further stated, “[T]he parties egrthat [Mr. Brunstorff] is an armed career
criminal based on three or more violent felafienses committed on different occasions.” (PSR
1 12;see also idf 63 (“The crimes of violence that qualify him as an armed career criminal
occurred when he was 16, and \ehih prison in his ey 20s. As a result, MiBrunstorff is facing
a mandatory minimum term of 15 years’ ingegnment.”).) The PSR identified the statutory
minimum term of imprisonment as 15 years unti& U.S.C. § 924(e). (PSR { 50.) The Probation
Office calculated the imprisonment range underS$kntencing Guidelines as 188 to 235 months,
based on a total offense level of 31 and aio@irhistory category of VI. (PSR § 51.)

On August 10, 2012, Judge Burns sentencedBvimstorff to 180 months (or 15 years)
imprisonment, an eight-month daoward departure from the Guidws range, and five years of
supervised release. During the sentencingcgeding, Judge Burns adopted the facts and

Guidelines calculation set forth in the PSR ataded that Mr. Brunsttirwas “facing a mandatory

ECF No. 1 at 2.) A “certificate of disposition indiment” issued by the Supreme Court of the State
of New York in Bronx County on April 14, 2011 albsts § 160.15(4) as trstatute of conviction.
(ECF No. 12-1 at 28.)

4 The PSR references “CPL280.05(3),” and “CPL £20.05(2)” (emphasis added), but these
appear to be typographical enspas made clear by the federalictment and the underlying

state charging documents. PSR { 12.



minimum sentence of 15 yearg(t did not state whether thensence was based on a particular
clause of the ACCA. (Sentemg Tr. at 14, 17.) Mr. Brunstorff dinot appeal his conviction or
sentence.

B. Mr. Brunstorff's First S ection 2255 Petition

On November 8, 2013, Mr. Brunstorff filed a nustito vacate, set aside, or correct his
sentence under Section 2255. (No. 13-CV-1657 (EBE)F No. 1.) Mr. Brunstorff argued that
his Sixth Amendment rights were violated by hisatey’s ineffective asstance of counsel. Mr.
Brunstorff also argued that theo@t erred in determining that lweas an armed career offender,
in contravention of the Supreme Court’s decision®@scamps v. United Stajel33 S.Ct. 2276
(2013) andAlleyne v. United State$33 S.Ct. 2151 (2013).

On May 15, 2014, Judge Burns denibtt. Brunstorff's petition. United States v.
Brunstorff No. 13-CV-1657 (EBB), 2014 WL 2002735.(Donn. May 15, 2014). The Court ruled
that the petition was time-barred, as Mr. Brurftided it more than one year after his sentence
became finalld. at *2. The Court also rutethat the procedural bar was not excused, as neither of
the Supreme Court rulings Mr. @ustorff relied on recognizedreew right made retroactively
applicable, and as the facts sugipm his ineffective assistancd counsel claim were known to
him prior to entry of his guilty pledd. The Court also noted that Mr. Brunstorff's petition was
meritless regardless of the procedural bar, finding that there had been no error in sentencing under
the ACCA.Id. at *4. In rejecting Mr. Brunstorff’'s argumeethat the Court erceat sentencing in
finding his prior convictions to be @CA predicates, the Court explained:

In this case, the Court did not hasechoice between applying the categorical

approach or modified categorical appch because the statutes of Brunstorff's

prior New York convictions of assault the second degree tenpted assault in

the second degree, and robbery had indileaselements. Indeed, all three of these

statutes had previously been held toclagegorically crimes of violence under §
924(e) Specifically, under NYPL § 120.05(2)person is guilty of assault in the



second degree when: ‘[with intent to capbkgsical injury to aother person, [he or
she] causes such injury soich person or to a third igen by means of a deadly
weapon or a dangerous instrumentridér NYPL § 160.10, a person is ‘guilty of
robbery in the first degree when he forcibly steals property.” Brunstorff's prior
convictions were thus categeally violent felonies unde§ 924(e)(1pecause they
have as elements the use or attemptedofiphysical force against the person of
another.
Id. The Court declined to issuecartificate of appealability, findg that Mr. Brunstorff had “not
made a substantial showing of the denial of a constitutional rightat *5.
C. The ACCA, 2015 Johnson, and Welch
The ACCA provides, in relevant part:
In the case of a personhw violates section 922(g) dhis title and has three
previous convictions . . . for a violentiday or a serious drug offense, or both,
committed on occasions different from one another, such person shall be . . .
imprisoned not less than fifteen years . . . .
18 U.S.C. 8§ 924(e)(1). The ACCA defines “violdelony,” in relevant part, as “any crime
punishable by imprisonment by a teexceeding one year . . . that—

“(i) has as an element the use, atteadpuse, or threatened use of physical
force against the person of another; or

“(ii) is burglary, arson, oextortion, involves use @Xxplosives, or otherwise
involves conduct that pressna serious potential risk physicalinjury to
another.”
18 U.S.C. § 924(e)(2)(B). Subdivisidi is often referred to aseh'elements clause” or the “force
clause.” The phrase “or otherwis@atves conduct that presents a@as potential risk of physical
injury to another” in subdivision (ii) iseferred to as the “residual clause.”
On June 26, 2015, the Supreme Coug0t5 Johnsomheld that the residual clause of the

ACCA was void for vagueness in violation of thee Process Clause of the Fifth Amendment.

135 S.Ct. at 2563. On April 18, 2016e Supreme Court held th2015 Johnsomad announced



a new substantive rule that applieetroactively on collateral reviewelch v. United State$36
S.Ct. 1257, 1265 (2016).
D. This Petition

Relying on2015 JohnsormndWelch on June 13, 2016, Mr. Brunstorff filed his second
Section 2255 petition—this petnh. (ECF No. 1.) On Jul$9, 2016, the Second Circuit granted
Mr. Brunstorff leave to file a successive peiitiin light of the Supreme Court’s decision2015
JohnsomandWelch determining that Mr. Brunstorff had @ a prima facie showing that he had
satisfied the requirements for sessive habeas petitions set fiort Section 2255(h)(2). (No. 16-
2037, ECF No. 13)) In its Mandate, the Second @irdirected this Courto address, as a
preliminary inquiry under Sé&ion 2244(b)(4), whether the Supreme Court’s decisio20h5
Johnsorentitled Mr. Brunstorff to relief. 1¢.)
Il. LEGAL STANDARD

Section 2255 provide#) relevant part:

A prisoner in custody undexentence of a court estsbhed by Act of Congress

claiming the right to be released upor tiround that the sentence was imposed in

violation of the Constitution or laws dfie United States, or that the court was

without jurisdiction to impose such sentepcethat the sentee was in excess of

the maximum authorized by law, or is otherwise subject to collateral attack, may

move the court which imposed the sentetweracate, set aside or correct the

sentence.
28 U.S.C. § 2255(a).

“[Clollateral attack on a filgudgment in a criminal case generally available under 8§
2255 only for a constitutionarror, a lack of jurisidtion in the sentencingoart, or an error of
law or fact that constitutes arfdamental defect whidhherently results imomplete miscarriage

of justice.”Graziano v. United State83 F.3d 587, 589-90 (2d Cir. 1®9(citationand internal

guotation marks omitted). The movant in a Sec#a55 proceeding carries the burden of proving,



by a preponderance of evidence, that he is entitled to rf8&ef.e.g.Triana v. United State05
F.3d 36, 40 (2d Cir. 2000) (movadmad the burden of proof to shdws counsel had a conflict of
interest by a preponderance of the enick in Section 2255 proceeding).
[I. DISCUSSION
A. Mr. Brunstorff is Not Entitled to Relief Under 2015 Johnson

In its Mandate granting Mr. Bnstorff leave to file a sead habeas petition, the Second
Circuit directed me to addresas a preliminary inquiry undéy 2244(b)(4), whether the Supreme
Court’s decision in 3015 Johnsdnentitles [Mr. Brunstorff] to relief.” (ECF No. 6-1.) The
Government argues that MBrunstorff is not entitled to relidbr several reasons, one of which |
agree with: As explained below, | conclude that the evidence in the record shows that it is more
likely than not that Mr. Brunstéf was sentenced under the fordause of the ACCA, and, as a
result, he is not entitled to relief und215 Johnsoywhich invalidated the residual clause only.

While 2015 Johnsomvalidated the residual clause of the ACCA, it did not affect the other
clauses that make up the chétiion of a “violent felony.” Seel8 U.S.C. § 924(e)(2)(BPistrict
courts in this Circuit have thueated the question of whethgretitioner is entitled to relief under
2015 Johnsoras requiring an inquiry into whetheretlsentencing court actually sentenced the
petitioner under the now-uncditgtional residual claus&ee, e.gShabazz v. United Statdgo.
3:16-CV-1083 (SRU), 2017 WL 8B4, at *5 (D. Conn. Jan. 3, 2017) (considering “whether the
sentencing judge actually used the Residual Clams&hether it is possible to discern some
adequate alternate basis for the sentence from the rec@@?)y. United StatedNo. 1:16-CV-
0323 (MAT), 2016 WL 4524785, at *5 (W.D.N.Y. Aug0, 2016) (rejecting the government’s
“contention that [petitioner’s] claim is not actually based2@i5 Johnscdhby inquiring into

whether the sentencing court relied on the residiaaise or the force clause). | agree with this



approach and consider below ather the sentencing court reli@h the residual clause in
determining whether Mr. Brunstibis entitled to relief unde2015 Johnson

Courts have taken different approaches, h@mew evaluating a pétbner’'s showing as
to whether he was sentenced under the residual clé&tdeast one court in this District has held
that a petitioner must prove that he was ser@@mnder the residual clausga preponderance of
the evidence—the burden allocation and standard of proof that courts routinely apply in habeas
casesSee Villanueva v. United Statd91 F. Supp. 3d 178, 184 (D. Conn. 2016) (“[T]he first task
before the court is to determine whether Villaraubas proven by a prepomdace of the evidence
that he was sentenced under the Residual Clause.”) (€itiznga, 205 F.3d at 40). If the Court is
able to determine that Mr. Brunstorff was nofdnt sentenced under thesi@ual clause, his claim
fails. See United States v. Snyd8i1l F.3d 1122, 1129-30 (10thrCR017) (considering the
“relevant background legal enviroemt,” that is, “the contrdhg law . . . at the time of
sentencing” and the sentencing meta concluding that the distti court did not rely on the
residual clause and that the petiier's claim failed as a result).

Some courts have determined that a petitionay satisfy his burden where the record is
silent about which clause of the ACCA the sewing judge relied on. Those courts have reasoned
that if the petitioner can demdrete that the sentencing countght have relied on the residual
clause, the petition relies, at least in part26h5 Johnsonwarranting review of the merits of the
claim. See, e.gUnited States v. Geoz@&v0 F.3d 890, 896 (9th Cir. 201(hplding that “when it
is unclear whether a sentencing court reliedtt@nresidual clause ifinding that a defendant
gualified as an armed career criminal, but it mayehtéhe defendant’s § 83 claim ‘relies on’ the
constitutional rule announced i2(J15 Johnsofi); United States v. Winstp850 F.3d 677, 682

(4th Cir. 2017) (holding that “when an inmats&ntence may have been predicated on application



of the now-void residual alse . . . the inmate has showatthe ‘relies on’ a new rule of
constitutional law . . . .”)Buie v. United Statedlo. 15-CV-3945 (JPO), 2017 WL 3995597, at *3
(S.D.N.Y. Sept. 8, 2017) (noting that neither gagties nor the court &entencing expressed a
view as to the basis for the ACCA-enhansedtence, and proceeding to the meigs)k v. United
States No. 16-CV-4508-LTS, 2017 WL 3614446, at *34.D.N.Y. Aug. 22, 2017) (proceeding

to the merits where the Court did not indicate its reliance on a particular ACCA clause at
sentencing)Diaz v. United StatedNo. 1:16-CV-0323-MAT, 2016 WL 4524785, at *5 (W.D.N.Y.
Aug. 30, 2016) (finding that where it is “unclear upon what portion of the ‘violent felony’
definition the sentencing courlied,” the petitioner demonstrated that his claim relie@ @b
Johnso; United States v. Ladwid 92 F. Supp. 3d 1153, 1159 (EWWash. 2016) (finding that

the petitioner “established constitutional error” where he had “shown that the Court might have
relied upon the unconstitution@sidual clause”).

Courts reasoning that a petitioner may meeblrden despite an unclear sentencing record
have cited the “unique nature Iidhnsorbased claims,” in that most claims of constitutional error
do not involve a “dispute about what action ardistourt took—the only question is whether the
law deems that action unconstitutiondlddwig, 192 F. Supp. 3d at 1158. Those courts further
assert that it would benfair to require petitiorrs to glean from a record facts to make a showing
that the sentencing court relied on a particulausé, where the court itself was not required to
make clear which clause it was relying &ee, e.gIn re Chance831 F.3d 1335, 1340-41 (11th
Cir. 2016) (explaining in dicta than approach that requires inngte prove thathe sentencing
judge “uttered the magic words ‘residual clause’btherwise sentencedetidefendant using that
clause could result in “selective application ofvralles” in the event that some judges mentioned

the words and others, “doubtlessly unaware thatstintencing transcript would later be combed

10



for the words . . . failed to utter those phrases”) (quolieggue v. Lane489 U.S. 288, 304
(1989))°

This case is differenfrom most of the pos2015 Johnsorpetitions making their way
through the courts, however, as there is evidentddsirecord that the sentencing judge relied on
the force clause rather than the residualsgaln ruling on Mr. Brunsrff's first Section 2255
petition, and in particular in ruling that tleewas no error in senteing under the ACCA, Judge
Burns stated as follows:

Brunstorff also asserts that the Court éme finding his prior felony convictions
for assault, attempted assault and robbemewategorically violent felonies . . . .
He maintains that the Court should havedia modified categorical approach and,
because his predicate conwcis were the result oAlford pleas, should have
conducted a factual inquiry before detarimg whether his convictions were for
violent felonies under the ACCA. Thargument is without merit.

In determining whether a prior statdefiey conviction qualifies as a predicate
violent felony offense under the [ACCA], a district court takéisesia categorical
approach or a modified categorical apgrh. The categorical approach applies
where the statute has a single, wiglble set of elements . . ..

The modified categorical approach seradsnited function and is used only if the
statute of the prior conviction is divisinto qualifying and nonqualifying sections

In this casethe Court did not have a choideetween applying the categorical
approach or modified categorical appch because the statutes of Brunstorff's
prior New York convictions of assault the second degree tenpted assault in
the second degree, and robbery had indileselements. Indeed all three of these
statuteshad previously been held to bategoricallycrimes of violence under §
924(e) . . . Brunstorff's prior convictions were thus categorically violent felonies
under 8§ 924(e)(1) because they haveelesnents the use or attempted use of

5 At least one court ithe Second Circuit went one step furthg finding that it had explicitly
relied on the force clause at sentencing,drateeding to the merits of the claiBee Massey v.
United StatesNo. 17-CV-1455, 2017 WL 2242971, at *3[BN.Y. May 22, 2017) (“*On the one
hand, this Court unequivocally found that Masseptior convictions were ACCA predicates
under the ‘force’ clause, not thesidual clause . . . . ThisoGrt is troubled, however, by the
possibility that denying the instant petition procedural grounds wouldffectively preclude
review of the question of whether New York robbery qualifies under the ‘force’ clause in view of
[2010 Johnsof).

11



physical force against the person of anotbiaited States v. Walke442 F.3d 787,

788 (2d Cir. 2006) (holding that convictionsder New York penal laws for assault

in the second degree and attempted assault were categaiimialht felonies under

the ACCA);United States v. Bogl&22 F. App’x 15, 16 (2d Cir. 2013) (noting that

robbery under New York penal laws,geedless of the specific subsection, is

categorically a violent felony because it has as an element the use, attempted use or
threatened use of physical force against the person of another).
Brunstorff 2014 WL 2002735, at *4 (emphasis added).

In this excerpt from her ruling, Judge Burnsifsfrom the present tese to the past tense
between the third and fourth pgraphs is telling. In theesond and third paragraphs quoted
above, Judge Burns is discussitng analytical framework to bapplied to Mr. Brunstorff's
Section 2255 claim about the alleged ACCA embisentencing; in théourth paragraph, she
switches to the past tense, explaghhow she applied that framewakthe sentencingn doing
so, she states that f@nstorff's convictionswere thus categorically wlent felonies under §
924(e)(1) because they have asnatnts the use, or attempte@ wd physical force against the
person of another.ld. (emphasis added). In context, thantsace is most reasonably read as
describing how she viewed Mr. Brunstorff's prioonvictions at the seemcing, i.e., that she
sentenced him under the force clause. Her useeopdist perfect tense in the fourth paragraph
confirms this point: “Indeedll three of these statutbad previously been held to bategorically
crimes of violence.ld. (emphasis added). In that senterste is discussing the state of the law
at the time of the sentencing. Thus, Judge Buwnsi description of hrethought process and the
state of the law at the sentencing explicitly reterthe force clause of the ACCA and makes no
mention of the residual clause.

This case thus does not present the same aooited by courts in ith and other circuits

—that a petitioner would have tdtghrough a stale recoto find evidence ofvhat the sentencing

court did in a situation in which the sentencing court was not required to specify whaSieelid.

12



In re Chance831 F.3d at 134®habazz2017 WL 27394, at *5. Here,dlsentencing judge did
specify which ACCA clause she relied on to seete Mr. Brunstorff, albeit two years after the
sentencing. | am not in a position to deterntimet Judge Burns’ 2014 ruling, which on its face
supports the conclusion that MBrunstorff was sentenced undee tlorce clause, does not reflect
the findings she made at sentenriAs Judge Burns was in the bessition to detamine the basis
for the sentence she imposed, the 2014 ruling iaecelthat the Court relied on the force clause,
and not the residual clause, at sentenging.

To be sure, the evidence discussed abovernasake it a certaintthat Judge Burns did
not rely on the residual clause at sentencing. Judge Burns was not explicit at sentencing as to
whether she was applying the residual clause eifdlce clause or both in concluding that Mr.
Brunstorff faced a mandatory minimum of 15 years under the ACCA. (Sentencing Tr! &ek7.)

Villanuevg 191 F. Supp. at 184 (*absence of angcdssion” at sentencing is “strong

® The government also argues that because Jidiges already ruled thadlr. Brunstorff's prior
convictions qualify as violent fefoes, the “law of the case docte” forecloses any finding that
the convictions are not ACCA predicates. The & the case doctrine 6einsels a court against
revisiting its prior rulings in wsequent stages of the sameecabsent cogent and compelling
reasons.’Ali v. Mukasey529 F.3d 478, 490 (2d Cir. 2008) (internal quotation marks omitted).
“One ground that justife reconsideration of thiaw of the case is an intervening change of
controlling law.”1d. at 8 (internal quotation marks d@ted). “Although the doctrine purports to
apply only to rulings made in¢h'same case,’ . . . the SecondaDit has nevertheless applied the
law of the case doctrine to bar habeas litigatiofedéral issues decided against the petitioner in
earlier habeas proceedings or on direct app&ahalls v. LeeNo. 12-CV-2083 (KMK) (LMS),
2016 WL 5334986, at *8 (S.D.N.Y. Sept 22, 2016) (quotialy, 529 F.3d at 490).
Notwithstanding its application in habeas casesyts are mindful thaapplying the law of the
case doctrine where “life or liberty is at stake” presents concéingquotingSanders v. United
States373 U.S. 1, 8 (1963)). Becaukfind that Mr. Brunstorff'petition fails on other grounds,

| need not determine whether Mr. Brunstorffs€@ed habeas petition is a “subsequent stage” of
the same case as his first petition, and whethéntanvening change in controlling law justifies
departing from the law of the case doctrine.

" The Court stated at sentencing, “The Defendaintourse, is facing a mandatory minimum of
15 years, which is 180 months, and it seems tdahae180 months is sufficient, but not greater
than necessary, and that is what I'm going to sentence this Defendaetctistiddy of the Bureau
of Prisons for a period of 180anths.” (Sentencing Tr. at 17.)

13



circumstantial evidence that the court used the most obvious path to the conclusion that the crimes
were ACCA eligible—the broad-sweeping Residdkiuse”). The indictment and plea agreement
similarly do not state which alse the government viewed bbe the basis for the ACCA’s
application to Mr. Brunstorff's prior convictis. And, as noted, Judge Burns’ ruling on Mr.
Brunstorff’s first petition came almost two yearteakentencing. Nonetheless, Mr. Brunstorff still
bears the burden of proof, and he has not cathi@dburden. And while the nature of a district
court’s post2015 Johnsoimquiry may warrant relaxing thaurden (or finding it to be satisfied)

in a case where there is no ication of which clause of the@CA the sentencing judge relied on,

it is difficult to see why the Cotuishould find that the pigioner has met his burden in a case in
which the only evidence in the record on point consists of a statement by the sentencing judge
indicating that she sentenced the petitioner utigeforce clause alone. | find that Mr. Brunstorff

was not sentenced under the residil@use, and that he is thast entitledto relief under2015
Johnsorf

B. Mr. Brunstorff’'s Convictions Qualify as Predicate Felonies Under the ACCA

8 The government also argues that Mr. Brunstsréfaim is procedurallparred because he has
not demonstrated cause for his failuceappeal his sentence based2®i10 Johnsonwhich
interpreted the term “violent felony” as usedthe ACCA. Because Id that Mr. Brunstorff’'s
petition fails on other grounds, | @& not address this argumehnhote, howeverthat because
2010 Johnsoanswered a question of statutory interpretation rather than constitutional law, a claim
that the sentencing court erred in applying the rule set fo2810 Johnsomannot be the basis
for Mr. Brunstorff’'s successive habeas petitid@®ee28 U.S.C. § 2255(h)(2) (successive petition
requires certification by court of appeals thatibtains “a new rule of constitutional law . . . .").
See also, e.gBelk v. United State®No. 16-765, 2016 WL 1587223, at *1 (2d Cir. Apr. 19, 2016)
(denying leave to file a sucssive habeas petition based 2010 Johnsorbecause that case
“concerned the interpretation of the ACCAdadid not announce a new rule of constitutional
law”); In re Starks809 F.3d 1211, 1212 (11th Cir. 2016) (same).
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Regardless of which clause of the ACQOw. Brunstorff was sentenced under, Mr.
Brunstorff's claim also fails on the merits, as pigor convictions qualifyas predicate felonies
under current Second Circuit law.

1. First-Degree Robbery

Mr. Brunstorff argues that his first-degree robbery conviction is not a violent felony under
the force clause, relying substantiallydnited States v. Jong838 F.3d 296 (2d Cir. 2016). The
Second Circuit vacated that dgion, however, pending decisionBeckles v. United Statek37
S.Ct. 886 (2017). The 20D®nesdecision therefore has no precedential effeee Massey017
WL 2242971, at *3In the Second Circuit’s Odber 5, 2017 amended decisiordomes the Court
held that first-degree robbery as defined imM\¥ork is categorically a crime of violence under
the residual clause of the Career Offender Guidelidaged States v. Jones- F. 3d ---, 2017
WL 4456719, at *2 (2d Cir. Ock, 2017). The Court declined teach the question of whether
such a robbery convictimois a violent felony under the force clausk.at *1.Jonestherefore does
not aid either party in this case.

Aside from his reliance on the now-vacatkrhesdecision, Mr. Brunstdf raises several
substantive arguments as to why New York'stfitegree robbery statuie not categorically a
crime of violence. The Court need not addressfaiese arguments. The key issue here is whether
Second Circuit precedent regarding New Yorktfitegree robbery convictions controls in the
wake 0f2010 Johnson

In United States v. Browrthe Second Circuit held that the defendant’s New York third-
degree attempted robbery conviatiwas a “violent felony” under the ACCA'’s force clause and
was properly considered a predicate offense foptirpose of enhancingetdefendant’s sentence.

52 F.3d 415, 425-26 (2d Cir. 1995). Dail a decade and a half befa@40 JohnsoBrowndoes
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not account for the Supreme Court’s narrowedrpregation of “physical force” for the purpose
of determining whether an offense constitaégiolent felony” under the ACCA—and Brunstorff
argues thaBrown does not control in light @010 Johnson After 2010 Johnsonhowever, the
Second Circuit reaffirmed its holding Brown in United States v. Mile¥48 F.3d 485, 490 (2d
Cir. 2014) (“Miles acknowledges that robberytire third degree ‘has an element the use,
attempted use, or threatened use of phy$arak,” and so has ith Court.”) (quotingBrown, 52
F.3d at 425-26). Following010 Johnsoncourts in the Second Circuit have deferreBrimwnin
concluding that New York robberyg a violent felony under the ACC/&ee, e.gBelk 2017 WL
3614446, at *5-6Massey 2017 WL 2242971, at *3.

Other courts in the Second Circuit, howevaye agreed with Mr. Brunstorff’'s argument
that the Second Circuit’s rulings BrownandMiles do not apply becauseeyrwere decided prior
to or did not addres2010 Johnsonand that New York robbery is not necessarily a “crime of
violence” or “violent felony.”See Buig2017 WL 3995597, at *8 (noting thBrown “does not
reflect the Supreme Court’s narrowing interptietaof the phrase ‘physical force™ and thdiles
did not addres2010 Johnsomt all, and concluding that New Wofirst-degree robbery is not a
violent felony under th force clause)United States v. Johnsp220 F. Supp. 3d 264, 272
(E.D.N.Y. 2016) (holding that New York third-degree robberyna a crime of violence and
finding the cases relied upon by the government unpsixsias they “were either decided prior
to 2010 Johnsonor are non-precedential summary orders, which do not undertake an analysis of
robbery in New York pursuant to thei@eme Court’s definition of ‘force’ ir2010 Johnsaji’);
Thrower v. United State234 F. Supp. 3d 372, 383 (E.D.N.Y. 20{MIding that New Y ork third-
degree robbery is natviolent felony unde2010 Johnsondespite the fact ¢t “before 2010, the

Second Circuit held in binding, published dgens that robbery ia violent felony”).See also
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United States v. BatistdNo. 5:09CR00037, 2017 WL 2841681 *&t(W.D. Va. June 30, 2017)
(reviewing the state of Second Circuit law followi2@10 Johnsoand concluding that New York
first-degree robbery is not a violent felony)

Though the Second Circuit may reconsiezwnin the wake of the Section 2255 petitions
making their way through the courts, this Court is bounBrdayvnunless and until that precedent
is overturned, despite any tension betw the Second Cuit’'s holding and2010 JohnsonSee
Monsanto v. United State848 F.3d 345, 351 (2d Ci2003) (noting that disict courts and the
Second Circuit itself are “required to follov8econd Circuit precedent despite tension with a
Supreme Court decision “unless andil that case is reconsiderby [the Second Circuit] sitting
in banc (or its equilent) or is rejected by at&x Supreme Court decision.Ynited States v.
Wong 40 F.3d 1347, 1373 (2d Cir. 1994) (“[U]ntil the Sespre Court rules otherwise, the district
court would be obliged to follow our precedenteeVf that precedent migle overturned in the
near future.”).

As another court in this Circuit noted, “tR@®urt cannot concludedhthe Second Circuit
or the Supreme Court isltdut certain’ to overruldrownand similar cases, if only because the
Second Circuit has repeatedbaffirmed the holding oBrown since2010 Johnsofi Boone v.
United States No. 13-CV-8603 (JMF), 2017 WL 39838at *1 (S.D.N.Y. Jan. 30, 2017)
(collecting cases, includingiles and several non-precedensammary orders applyingrown).
“[T]he question is not whether thSourt, writing on a blank slateyould conclude that [a first-
degree robbery] conviction is natcrime of violence.’ Insteadt, is whether—as a lower court—
this Court remains bound BBrownand similar casesRainey v. United Statello. 16-CV-4748

(JMF), 2017 WL 507294, at *3 (S.D.N.Y. Feb. 7, 201I7¢onclude that th Court remains bound
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by Brown's holding that New York firsdegree robbery is a violent felony under the ACCA unless
and until the Second Circuit reexamines the holding in that case.
2. Second-Degree Assault and Attempted Assault
Mr. Brunstorff argues that his convictions B@cond-degree assault and attempted assault
under New York Penal Law 88 120.05(2) and (3)rareviolent felonies under the force clause.
The Second Circuit has held that a convictiondtiempted assault in the second-degree under
New York Penal Law § 120.05(2) is a violdéaelony under the force clause of the ACGnited
States v. Walke#42 F.3d 787, 789 (2d Cir. 2006%ee also Raine®017 WL 507294, at *1-2.
For the reasons discussed above, thatgltkerwas decided befor2010 Johnsorthis Court is
bound byWalker unless and until the Second Circuit =g its holding in that case. Mr.
Brunstorff's convictions for send-degree assault and attempteshalt are violent felonies under
the ACCA.
3. “Committed on Occasions Different From One Another”
Finally, Mr. Brunstorff argues thatven if his convictions glify as “violent felonies,”

they are not ACCA predicates because they do not correspond to offenses “committed on

° Courts have observed that the Second Circuit’'s use of the phrase “rigcessaties a ‘serious
potential risk of physicahjury to another™ inWalkerindicates that it was relying in part on the
residual clause in cohaling that New York scond-degree assault wascategorically violent
felony, suggesting thaWalkeris not controlling following2015 JohnsonSee Wiggan v. United
States No. 3:15-CV-447 (SRU), 2016 WA179838, at *12 (D. Conn. Aug. 5, 2018)jlanueva

v. United States191 F. Supp. 3d 178, 192-93 (D. Conn. 2016). Those cases interpreted
Connecticut rather than New York law, however, and theré&ftatkerwas not directly on point.
Moreover,Walkeralso relied on the force clause inhtslding. 442 F.3d at 788 (“To (attempt to)
cause physical injury by means of a deadly pegaor dangerous instrument is necessarily to
(attempt to) use ‘physical force,” on amgasonable interprdtan of that termand necessarily
creates ‘a serious potential risk physical injury to anothe”) (emphasis in original)see also
Williams v. United StatetNo. 15-2674, --- Fed. Appx. ---, 2017 WIB57449, at *2 (2d Cir. Oct.
26, 2017) (“With regard to Williams’s 1997 second-asgassault conviction, . we decided that
this crime qualified as a violent felony undénited States v. Walkewhich rested on both the
elements and the residual clauses.”).

18



occasions different from one another” as reglifor the ACCA’s sentencing enhancement to
apply. Specifically, Mr. Brunstéf argues that when the ofise underlying the first-degree
robbery conviction occurred is uedr. (ECF No. 15 at 17-19.) tletermining whether predicate
offenses under the ACCA were committed “on omnas different from one another,” courts are
bound by the source limitations establishgdhe Supreme Court’s decisionsTiaylor v. United
States495 U.S. 575, 577-79, 110 S.Ct. 2143 (1990) Simepphard v. United Statgs44 U.S. 13,
19, 125 S.Ct. 1254 (2003)nited States v. Dantzler71 F.3d 137, 145 (2d Cir. 2014). Under
Shephardwhich applies to cases in which the pratkcoffense stems from a guilty plea rather
than a jury verdict, courts may look to “theatbing document, written plea agreement, transcript
of plea colloquy, and any explicfactual finding by the trial judge to which the defendant
assented.” 544 U.S. at 16.

The state charging documents make cleat #ir. Brunstorff wa convicted for the
following offenses, which took place on occasiatiferent from one mother: first-degree
robbery, for an offense committed on May 25, 1983:(ndictment No. 4369-93 dated June 22,
1993, ECF No. 12-1 at 18y;second-degree assault and attechpissault for offenses committed
on May 29, 1997 and November 4, 198&dIndictment No. 7957-97 dated December 23, 1997,
ECF No. 12-1 at 31, 32); andcond-degree assault for aifeose committed on August 5, 1998

(seelndictment No. 666-99 dated February 999, ECF No. 12-1 at 40). Regardless of any

10 Mr. Brunstorff was convicted dfvo counts of first-degree robbefyr offenses that occurred
on May 25, 1993 and May 26, 1993, respectivebgegndictment No. 4369-93, ECF No. 12-1 at
18, 22.) He argues that these offenses occummetthe same occasion. “[C]onvictions stemming
from the same criminal episode ammbined for purposes of the ACCAJhited States v. Ridequt

3 F.3d 32, 34 (2d Cir. 1993). Because Mr. Brunstsrfither convictions lead to the conclusion
that he has three ACCA predieaf the Court need not resolveetirer these two counts were for
offenses committed on occasions different from one another.
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ambiguity as to when the offenses underlying the robbery conviction took place, Mr. Brunstorff
has three predicate convictions for offemsupporting his ACCA-enhanced sentence.
IV.  CONCLUSION

For the reasons explained above, Mr. BrurifsoSection 2255 petition (ECF No. 1) is
DENIED. The Court issues a tiicate of appealability on #h questions of whether Mr.
Brunstorff’s claim is procedurallparred and whether his prioorvictions are violent felonies

under the force clause of the ACCA.

IT 1S SO ORDERED.

I
Michael P. Shea, U.S.D.J.

Dated: Hartford, Connecticut
November 30, 2017
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