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UNITED STATESDISTRICT COURT
DISTRICT OF CONNECTICUT

LAMONT REED,
Petitioner, No. 3:16-cv-01356 (SRU)

V.

UNITED STATES OF AMERICA,
Respondent.

RULING ON PETITION TO VACATE, SET ASIDE, OR CORRECT SENTENCE

Lamont Reed, a prisoner incarcerated at the Federal Correctional Institution, Beckley, has
moved to vacate, set aside, or correct higesee pursuant to 28 U.S.C. § 2255. Mot. Vacate,
Set Aside, or Correct Sentence, Doc. No. 1 (“Mot. Vacate”). Reed argues that Amendment 794
to the United States Sentencing Guidelineffeetive after his seehce was imposed—applies
retroactively and entitles him #oreduction in his advisory s&ncing range. The government
responds that Amendment 794 does not applyaetineely, and that evehit did, Reed would
not be entitled to a reduction Imis sentence. | conclude thRtnendment 794—a revision to the
purely advisory Sentencing Guidelines—does not pleei basis for habeas relief under section

2255. Therefore, | dismiss Reed'’s habgetstion for lack of jurisdiction.

Standard of Review

Section 2255 provides a prisoner in fedletsstody an opportunity to challenge the
legality of his or her sentence. To obtain reliefler section 2255, the paner must show that
his or her prior sentence was itidebecause the sentence: (1) Wiagposed in violation of the
Constitution or laws of the United States”; (2) was imposed “without jurisdiction” by the
sentencing court; (3) was “in excess of the maxmawthorized by law”; or (4) is “otherwise

subject to collateralteack.” 28 U.S.C. § 2255(a). The stardizs a high one; even constitutional

Dockets.Justia.com


https://dockets.justia.com/docket/connecticut/ctdce/3:2016cv01356/113412/
https://docs.justia.com/cases/federal/district-courts/connecticut/ctdce/3:2016cv01356/113412/6/
https://dockets.justia.com/

errors will not be redressed through a section 2255 petition unless they have had a “substantial
and injurious effect” that results factual prejudice” tahe petitionerBrecht v. Abrahamson
507 U.S. 619, 623 (1993) (internal citations omittéi)derwood v. United State$66 F.3d 84,
87 (2d Cir. 1999) (applyingrechts harmless error standatal section 2255 petition).

A section 2255 petition “may not be employed to relitigate questions which were raised
and considered on direct appe&4dbrera v. United State972 F.2d 23, 25 (2d Cir. 1992ge
also Reese v. United Stat829 F. App’'x 324, 326 (2d Cir. 2009) (quotibgited States v.
Sanin 252 F.3d 79, 83 (2d Cir. 2001)). That limitation prohibits relitigation of issues that were
expressly or impliedly daded on direct appedllinited States v. Ben 2742 F.3d 89, 95 (2d
Cir. 2001). A court may only reconsider an eartlecision if it is “confronted with ‘an
intervening change of controllingw, the availability of new evehce, or the need to correct a
clear error or prevent manifest injusticedJhited States v. Beckes02 F.3d 122, 127 (2d Cir.
2007) (quotingJnited States v. Tenze&213 F.3d 34, 39 (2d Cir. 2000)).

Furthermore, a section 2255 petition mot a substitute for direct appealarrington v.
United States689 F.3d 124, 129 (2d Cir. 2012) (citidgang v. United StateS06 F.3d 162,
166 (2d Cir. 2007)). A court will naeview claims that the petitier failed to properly raise on
direct review “unless the patner shows (1) good cae to excuse the default and ensuing
prejudice, or (2) acal innocence . . . .ld. (citing Bousley v. United State523 U.S. 614, 622
(1998)). In the context of a habeas petitioactual innocence’ meaffactual innocence, not
mere legal insufficiency.Bousley 523 U.S. at 623.

The petitioner bears the burden of proving, lpyeponderance of the evidence, that he is
entitled to reliefSee Napoli v. United Statets F.3d 680, 683 (2d Cir. 1995). A district court is

not required to accept the petitiotsefactual assertions as creldibwhere the assertions are



contradicted by the record the underlying proceedingPuglisi v. United State$86 F.3d 209,

214 (2009). Section 2255 also requires that teeidi court hold a hearing on the petitioner’'s
motion unless “the motion and the files and rdsaf the case conclusively show that the
prisoner is entitled to no reliefChang v. United State250 F.3d 79, 85 (2d Cir. 2001). But
“although a hearing may be warrasht¢hat conclusion does not imply that a movant must always
be allowed to appear in a distrcourt for a full hearing if theecord does notanclusively and
expressly belie his claimld. (citing Machibroda v. United State868 U.S. 487, 495 (1962)).

“If it plainly appears from the [petition], any attached exhibits, and the record of prior
proceedings that the [petitionas]not entitled to relief, the flge must dismiss the [petition].”

Puglisi, 586 F.3d at 213.

. Background

Reed’s current petition was preceded by a criminal ¢hsiged States v. Reg#8:12-cr-
00074 (WWE) (D. Conn.), and an appeaahited States v. Regtl4-3812 (2d Cir.). Throughout
this section, | use “Cr. Doc.” teefer to docket entries in Reésariminal case, and “App. Doc.”

to refer to docket entries in his appeal.

A. Indictment and Plea

On April 9, 2012, Lamont Reed was indicted (along with seventeen others) for
conspiracy to possess with intent to distrit288 grams or more of a mixture or substance
containing a detectabmount of cocaine base (“crack cowsi, in violation of 21 U.S.C. 88
841(b)(1)(A)(iii) & 846. Indictment, Cr. Doc. Nd2. The charges were brought after an FBI-led
investigation into drug traffidkg in New Haven by a stregang known as the Grape Street

Crips. Final Presentence Rep@t, Doc. No. 877, at 6 (“PSR”).



On November 7, 2013, Reed pled guilty befdreted States Magistrate Judge Holly B.
Fitzsimmons, pursuant to a written plea agreenterthe lesser included offense of conspiracy
to possess with intent to diditite 28 grams or more of axtire or substance containing a
detectable amount of cocaine base, inatioh of 21 U.S.C. 8841(b)(1)(B)(iii)) & 846.SeePlea
Agreement, Cr. Doc. No. 673. Judge Fitzsimmassied findings and recommended that Reed'’s

guilty plea be accepted by the courndings & Recommendation, Cr. Doc. No. 674.

B. Sentencing

A presentence report was ordée and prepared by the United States Probation Office,
which calculated Reed’s advisory sentenguoglelines using the 2013 Guidelines manual.
Because Reed’s conduct “conservatively incluplafdeast 203 grams of cocaine base,” the
Probation Office calculated a base offenselle¥&0 pursuant to U.S.S.G. § 2D1.1(c)(5)
(offense involving distribution cdit least 196 grams, but less than 280 grams, of cocaine base).
PSR, Cr. Doc. No. 877, at 11. The Probation Offigktracted three lelgefor acceptance of
responsibility, resulting ia total offense level of 2Td. at 12. Reed’s crimad convictions were
calculated to yield a criminal $tiory score of 17, which placed Raactcriminal history category
VI. Id. at 17. Reed’s advisory guidelinenge therefore was 130 to 162 monttsat 23. The
Probation Office noted, however, that the Secite;mCommission had issued a proposal for
public comment—subsequently adopted as Admeent 782—that would reduce Reed’s total
offense level to 25, which would result in atvisory guideline range of 110 to 137 montts.
at 25. In its presentencing memorandum, the gowent did not objedb that reduction of
Reed'’s total offense levedeeGov't's Sentencing Mem., Cr. [@BoNo. 887, and the Court used a

total offense level of 25 at sentencifgeSentencing Hr’'g Tr., Cr. Doc. No. 1014, at 35.



On September 4, 2014, United States Disthictige Warren W. Eginton accepted Reed’s
proposed guilty pledd. at. Judge Eginton then heard arguinfrom counsel and a statement by
Reed. Reed’s counsel extensywatldressed “Reed’s involvemeit’the criminal conspiracy,
and contended that Reed “was only on the pliis@issing” crack aaine and “looking for
connections.” Sentencing Hr'g Tr., Cr. Dd¢o. 1014, at 7. Reed, his counsel emphasized,
“wasn’t pounding the streets, [angtasn’t distributing anything.ld. He “was never . . . alleged
as a member of the Grape Street Grips,” and ‘vea®r . . . alleged [to have participated] in any
hand-to-hand &msactions.1d. at 8. Reed’s attorney also noted that other defendants in Reed’s
case who were “gang member[s], . . . drug dgsller. . [and] shooter[s] for the gang” had
received sentences ranging between 18 and 64 m&wsbsdat 9-10. Judge Eginton
acknowledged that of the “13 [éfdants] sentenced” in Reed'sea$one of them were close
to [Reed’s guideline minimum of]10 months,” but he explainedatithe apparent disparity was
due to Reed'’s “past history” and extensive criminal reddrcat 10, 13see also idat 18, 22—-23
(Reed'’s criminal record was “why there seemfiedbe a disparity . . . between what [Judge
Eginton] did with 13 others and wh[he] should be doing here.”).

The government disputed Reed’s attorneyiaracterization of Reed as a minor
participant. The Assistant Unit&tates Attorney argued that Re®ds a substantial player in
[the] drug operation,” and that Reed and thedead the Grape Street Crips “pooled their
money together several times a weekudochase wholesale quantities of cocaime.’at 15.

“[T]he suggestion that [] Reed . . . didn’t plagignificant role . . . [wdsactually inaccurate,”
asserted the government. Judge Eginton “agreéftl]tihe government” that Reed’s role in the
offense was not insignificardnd added that he thoughPjfobation agree[d] with the

government,” as welld. at 16.



Reed then made a statement to Judget&gim which he argued that he was “not
responsible for [] 203 grams” ofaxk cocaine, “was [not] a substal player,” and was “no big-
time drug dealer.Id. at 27-28. Reed’s insistence thatwes “not responsible for 203 grams”
led his attorney to follow up that Reddl not “want[] to withdraw his pleald. at 30. Reed
clarified that he was not seeking to withdral plea and was willing to be sentenced “based
upon the involvement of 203 grams of cocaine b&Se€’ idat 33.

Judge Eginton proceeded to calculaee=&s advisory guidelines, address the
considerations of 18 U.S.C. § 3553(a), and im@osentence. He began with the base offense
level of 30 for 203 grams of crack cocaifee.at 35;seeU.S.S.G. § 2D1.1(c)(5). He reduced
three levels for acceptanceresponsibility and two levels to account for the proposed
amendment to the Sentencing Gliiakes, but did not reduce any ldséor role in the offense.
Sentencing Hr’'g Tr., Cr. Doc.d 1014, at 35. The result, Judgginton calculated, was a total
offense level of 25, which, in conjunction withiminal history category VI, produced an
advisory guideline range of 110 to 137 montts.

For the reasons set forth by Reed’s attorneyidemtly, Reed’s comparatively minor role
in the conspiracy, lack of gang membershffgrés to pursue educain since his arrest, and
difficult childhood,see id.at 7-13—Judge Eginton elected to sece Reed to the bottom of the
Guidelines range, 110 months, followed by a mandatyng of four years aupervised release.

Id. at 35. Judgment entered on September 5, 2014. Judgment, Cr. Doc. No. 975.

C. Direct Appeal

Reed appealed his sentence on Octob20B4. Notice of Cr. App., App. Doc. No. 1.
Reed was represented by counsel on appeahlaadiled several docoents pro se. Reed’s
attorney’s brief again argued that “Reeiigolvement was starkly minimal” and—*“[w]hen
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compared to level of involvement of his cefendants"—*“extremely minimal,” and contended
that “the district court failed to consider thignificance of [| Reed’s minimal role in the offense
when imposing his sentence.” Appellant’s Br., App. Doc. No. 25, at 13, 23, 26. “Reed’s limited
participation in the offense,” counsel asserteds a mitigating factor that should have been
considered by the district cdwhen imposing his sentencéd’ at 26. Reed'’s attorney also
specifically invoked the Sentencing Guidelimeparture for “limited participation in an
offense.”See id(citing U.S.S.G. § 3B1.2). The governmangued in response that Reed did not
claim that “he was entitled to a role reductiorder U.S.S.G. § 3B1.2” dag the district court
proceedings, and that “[ijn any event, tloaid did not ignore Reed’s . . . ‘minor role’
argument.” Gov't's Br., App. Doc. No. 38, 38-40. Although Judge Eginton “may not have
explicitly addressed the minorleoargument in [his] discussion of the § 3553(a) factors,” he was
not required to do so by Seco@dcuit precedent, and Judge Emin reasonably concluded that
“Reed’s claim that he played a ‘minor role’ [was] not supported by the reddrct 41-42.

The Second Circuit affirmed Reed’s samte by summary order on October 16, 2015.
United States v. Reg@29 F. App’x 19 (2d Cir. 2015). Witlegard to Reed’s contention that
“the District Court failed to @nsider . . . Reed’s limited roie the enterprise,” the Second
Circuit “disagree[d]."ld. at 21. “Judge Eginton clearlyaséd his agreement with the
government’s contention that Reed’s role wasmioior, but nonetheless set the sentence at the
bottom of the Guidelines range bdsm defense counsel’s argumentd.”The Court also
rejected Reed’s argument that his sentencesubastantively unreasonatdue to “his limited
participation in the offenseld. at 22. “The District Court,the Second Circuit held, “was well
within its discretion to conclude. . that Reed substantially gaipated in a serious offense and

that the bottom of the Guidelines range wdficgant to achieve the goals of § 3553(dy” at



22-23. Therefore, the Court affirmed Reed’s seo¢ in all respects. The mandate issued on

November 16, 2015. App. Doc. No. 101.

D. Section 2255 Petition

Reed filed a motion to vacate, set asidesarect his sentence pursuant to 28 U.S.C. §
2255 on August 10, 20%@Doc. No. 1. | issued an order on January 4, 2017 requiring the
government to show cause why the relief prayed for in the petition should not be granted. Doc.
No. 3. The government responded to thetjpetion February 6, 2017. Doc. No. 4. Because
Reed’s petition relied on a pure issue of law, | exercisedistyetion to decide the motion

without an evidentiary hearin§ee Morales v. United Stat&85 F.3d 39, 45 (2d Cir. 2011).

IIl.  Discussion

As the sole basis for granting his habeadipetiReed asserts that Judge Eginton should
have reduced Reed’'s Guidelines offense leydivo points to reflechis minor role in the
offense. Mot. Vacate Sentence, Doc. No. }.athe relevant provision of the Sentencing
Guidelines, U.S.S.G. § 3B1.2 (Mitigng Role), provides as follows:

Based on the defendant’s role in tHtepse, decrease the offense level as
follows:

(a) If the defendant was a minimal participant in any criminal activity,
decrease by 4 levels.

1 As an initial matter, Reedisabeas petition was timely. “A motion . . . under 28 U.S.C. § 2255
IS subject to a one-year time limitation that gatlg runs from ‘the dee on which the judgment

of conviction becomes final,” and “a judgntesf conviction becomes final when the time
expires for filing a petition focertiorari contesting the appebatourt’s affirmation of the
conviction.” Clay v. United State$37 U.S. 522, 524-25 (2003). Supreme Court Rule 13.1
provides that “a petition for a writ @ertiorari to reviewa judgment . . . is timely when it is filed
with the Clerk of th[e] Court within 90 daydter entry of the judgment.” Sup. Ct. R. 13.1.
Because Reed did not file a petitifor certiorari, he was requiréal file his section 2255 motion
within one year of 90 dayafter judgment, i.e., before January 14, 2017. He did so.
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(b) If the defendant was a minorrpaipant in any criminal activity,
decrease by 2 levels.

In cases falling between (and (b), decrease by 3 levels.

The United States Sentencing Commissionradad the commentary {but not the text
of) section 3B1.2 with an effective date of November 1, 2888U.S.S.G., Supp. App’x C, at
116 (“Amd. 794”). Amendment 794 was promulghtdter the Commission “conducted a review
of cases . . . [and] found that maiing role [was] applied inconsently and more sparingly than
the Commission intended.” Amd. 794 at 117. Theadment clarified that “when determining
mitigating role, the defendant is to be compared with the other participants in the criminal
activity,” and added a “non-exhaiw list of factors for the court to consider in determining
whether to apply a mitigating role adjustmand, if so, the amount of the adjustmeid.”at
117-18 (internal quotation marks itad). Those factors are:

(i) the degree to which the defendantlerstood the sco@ad structure of
the criminal activity;

(ii) the degree to which the defemdagarticipated in planning or
organizing the criminal activity;

(i) the degree to which the tBndant exercised decision-making
authority or influenced the exase of decision-making authority;

(iv) the nature and ¢ent of the defendant’s participation in the
commission of the criminal actiyit including the act the defendant
performed and the responsibilitydadiscretion the defendant had in
performing those acts;

(v) the degree to which the defendatdod to benefit from the criminal
activity.

Id. at 116. Reed identifies a case in which the IN@ircuit—later joinedy other circuits—held
that Amendment 794 is a “clarifying amendmethiégit should be applie@troactively. Mot.

Vacate Sentence, Doc. No. 1, at 4 (cituhgted States v. Quintero-Levy823 F.3d 519 (9th Cir.



2016)). He argues that Amendment 794 makes tieahe is entitled ta two-level reduction
and that he should be “re-sentence[d] . . . accordinfglyét 5.

The government responds that Amendment 79hlig retroactively aplicable on direct
appeal, not (as here) on collatereview. Gov't's Resp., DodNo. 4, at 1. Even if the
amendment were applicable on collateral reyimwreover, the government contends that Reed
would not be entitled tthe two-level reductiorid.

| agree that Reed’s petition must be dsseid, but on grounds other than those raised by
the government. Reed does not present a viasie ¢hat his “sentence was imposed in violation
of the Constitution or laws of the United States, or that the sentence was in excess of the
maximum authorized by lawCf. 28 U.S.C. § 2255. The Sentemg Guidelines are advisory,
and even a sentence above the Guidelines ravigeh Reed’s was not) would neither be
“imposed in violation of the @nstitution or laws of the UniteBtates” nor “exceled] . . . the
maximum authorized by lawld. Liberally construed as a mon for resentencing under 18
U.S.C. 8§ 3582(c)(2), Reed’s petition alsdsfabecause Amendment 794 is not listed as a
retroactive amendment under U.S.S.G. § 1B1.1@rdfbre, Reed cannestablish relief under
either section 2255 or section 3582, and | dssmiis petition for writ of habeas corpGee

Puglisi, 586 F.3d at 213.

A. Jurisdiction Under 28 U.S.C. 8§ 2255

“[Clollateral attack on a final judgment acriminal case is generally available under
[section] 2255 only for a constitutional error, a lad¢kurisdiction in thesentencing court, or an
error of law or fact that constiies ‘a fundamental defect whiatherently results in complete
miscarriage of justice.’Graziano v. United State83 F.3d 587, 589-90 (2d Cir. 1996) (per

curiam) (quotindJnited States v. Bokui3 F.3d 8, 12 (2d Cir. 1995)). Because “[d]irect review
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is the principal avenue for challenging a catiain,” section 2255 proceedings are “secondary,”
“limited,” and subject to “pocedural restrictionsBrecht 507 U.S. at 6335eeReed v. Farley
512 U.S. 339, 355, 358 (1994) (Scalia, J., concumnrgart and concurring in the judgment).
“[N]ot ‘every asserted error ofvacan be raised on a § 2255 motioN&dpoli v. United States

32 F.3d 31, 35 (2d Cir. 1994) (quotib@vis v. United Stateg17 U.S. 333, 346 (1974)),
amended on reh’g on other ground$ F.3d 680 (2d Cir. 1995)The grounds provided [for
relief] in section 2255 . . . aremawly limited, and it has ‘long beesettled law that an error that
may justify reversal on direct appeal will notessarily support a collateral attack on a final
judgment.”Id. (quotingUnited States v. Addonizid42 U.S. 178, 185 (1979)).

“[U]nless the claim alleges a lack of juristion or constitutional error’—neither of
which Reed raises here—"an error of law doespnovide a basis for colieral attack unless the
claimed error constituted ‘a fundamental @e¢fehich inherently results in a complete
miscarriage of justice.”’Addoniziq 442 U.S. at 185 (quotirtgill v. United States368 U.S. 424,
428 (1962))Grazianq 83 F.3d at 590 (applying “fundamentidfect” standard to “claims
regarding a sentencing court'sa in failing to properly apglthe Sentencing Guidelines”).
Reed bears the burden of showing that Juglgjaton’s failure to apply Amendment 794
constituted a “fundamental defecE&e Napo)i45 F.3d at 683. He cannot do so.

First, Judge Eginton did not “misappl[y] - the Sentencing Guidelines” because the
Guidelines calculation was correct when Reed’s sentence was imBese@raziano83 F.3d at
590. At the time Reed was sentenced, Amendm@&# had not come into effect, and “a court

mustsentence under the guideline provisiorffect on the date of sentencinbdriguez-
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Alonso v. United State807 F. Supp. 21, 22 (E.D.N.Y. 1992). Thus, Reed cannot “claim that
th[e] court erred in imposing the sentené&ee id.

Second, even had Judge Eginton miscalculatstR Guidelines rangepurts agree that
“[b]arring extraordinary circumstances, . . .@mnor in the applidgon of the Sentencing
Guidelines cannot be raised in a [section] 2255 proceeditéd States v. Foot&84 F.3d
931, 940 (4th Cir. 2015). The Sentencing Guidsdiare “advisory” and “do not constrain
[courts’] discretion.”Beckles v. United States U.S. , 137 S. Ct. 886, 894 (2017). As a
result, misapplication of the Sentencing Guidedigenerally “do[es] not amount to a ‘complete
miscarriage of justice.’See Graziano83 F.3d at 590see, e.g.United States v. Mikalajunas
186 F.3d 490, 496 (4th Cir. 1999) “[A] misapplicatiof the [G]uidelines typically does not
constitute a miscarriage of justice.Burke v. United State452 F.3d 1329, 1332 (11th Cir.
1998) (“[A] claim that the seehce imposed is contrary aopost-sentencing clarifying
amendment is a non-constitutional issue that doeprostde a basis for collateral relief in the
absence of a complete soarriage of justice.”)Scott v. United State897 F.2d 340, 342 (7th
Cir. 1993) (“deviation from the [advisory] Guétines” does not cause a “miscarriage[] of
justice”). Even were Reed to be resentencdiiti of Amendment 794, “the district court could
impose the same sentence aga8péncer v. United States73 F.3d 1132, 1140 (11th Cir.
2014) (en banc). And because “the system olgutiscretionary sentencing that predated the

Guidelines was constitutionally permissiblBgckles 137 S. Ct. at 894, “errors in the

2 When the range provided by ther@nt Sentencing Guidelineshgherthan the range in

effect when the offense was committed, an ex post facto violation may Seelunited States
v.Peugh _U.S. ,133S.Ct. 2072, 2084 (2013). Thahario obviously differs from Reed’s
case, when the range wasveredafter Reed committed his crime and was sentenced.

An ex post facto violation may occur when dethelant is sentenced under Guidelines providing
a higher range than was in effect when the crime was committed.
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administration of a system thairtails discretion cannot be ‘iogsistent with the rudiments of
fair procedure.””Scott 997 F.2d at 342. Therefore, ‘@anidamental defect or complete
miscarriage of justice” cannotour “in a situatia in which [the defendant] was . . . sentenced
under aradvisoryGuidelines schemée 'See Foote784 F.3d at 941.

After considering the decisiofy the Second Circuit andhatr Courts of Appeals, |
agree that “a defendant seadito apply a post-sentencingfying amendment on collateral
review must . . . demonstrate that the court’s failure to consider his argument will result in a
miscarriage of justice.Cook v. United State2006 WL 3333068, at *9 (S.D.N.Y. Nov. 15,
2016);see Sanchez v. United State393 WL 267310, at *2 (S.D.N.Y. July 13, 1993) (“[l]n
order to justify relief under sion 2255, [the defendant] musmonstrate that the Court’s
failure to sentence him as a minor participaas a fundamental defect that resulted in a
complete miscarriage of justice.”). Hereed®l has not shown “an error . . . sufficiently
fundamental to come within th[o]se narrow limitS&e Addonizic442 U.S. at 184-85.

Reed’s sentencing proceedings simply “w[erd]intected with any eor of fact or law
of the ‘fundamental’ chaicter that renders the entire preding[s] irregular and invalidld. at
186. Judge Eginton did not err by declining tduee Reed’s Guidelines offense level by two
points, because Amendment 794 was not yeffect. Moreover, even had Judge Eginton

miscalculated Reed’s offense level, the resgltsuidelines range was purely advisory. Because

3 Courts have suggested that a Guidelinesr enight result in a “emplete miscarriage of

justice” if the sentence “exceeded the statumaximum sentence Congress ha[d] enacted.”
Spencer v. United Stategr73 F.3d 1132, 1143 (11th Cir. 2014) (en baseg United States v.
Foote 784 F.3d 931943 (4th Cir. 2015) (When the “[defendant]'s sentence did not exceed the
statutory maximum, his erroneous [Guidelinegksification did not riseo the level of a
‘fundamental’ defect.”). Of course, in suclsituation, section 2255 refiwould be available
anyway, because the sentence would be “gesx of the maximum authorized by laB&e28
U.S.C. § 2255(a).
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Judge Eginton “sentenced [Reed] ‘within the statutimits,” any errorin the process by which
he calculated the Guidelines—even if it “affstthe ultimate sentence imposed”™—*“did not
affect thelawfulnessof the sentence itselfFPoote 784 F.3d at 943 (emphasis added) (brackets
omitted) (quotingAddonizig 442 U.S. at 187). Bearing in mindotgety’s strong interest in the
finality of criminal convictions,” | cannot conalie that Judge Eginton’s “failure to sentence
[Reed] as a minor participant was a fundamentaadahat resulted in a complete miscarriage of
justice.”Yick Man Mui v. United State§14 F.3d 50, 53 (2d Cir. 201@anchez1993 WL

267310, at *2. Therefore, Reed fails to estalfishentittement to relief under section 2255, and

| dismiss his petition for a writ of habeas corpbiee Puglisi586 F.3d at 213.

B. Jurisdiction Under 18 U.S.C. 8§ 3582(c)

Due to the obligation to construe pro se piegsl liberally, “[w]here a pro se prisoner
improperly files a [section] 2255 figon seeking sentencing redumi pursuant to a Guidelines
amendment, a court should construe the petitis a motion for resentencing under 18 U.S.C. §
3582(c)(2).”United States v. Mercad@017 WL 830967, at *1 n.2 (E.D. Wash. Mar. 2, 2017)
(citing Martin v. United States8334 F. Supp. 2d 115, 136 (E.D.N.Y. 2011)). Hence, | will also
consider whether Reed is dld to relief under section 3582(2). That statute provides:

The court may not modify a term of imprisonment once it has been

imposed except that . . . in the casa defendant who has been sentenced

to a term of imprisonment basen a sentencing range that has

subsequently been lowered by Bentencing Commission pursuant to 28

U.S.C. § 994(0), . . . the court mayluee the term of imprisonment, after

considering the factors set forth ircBen 3553(a) to thextent that they

are applicable, if such a reductiorciansistent with applicable policy

statements issued byetlsentencing Commission.
18 U.S.C. § 3582(c)(2). “The relevant policgtsiment” for purposes of section 3582(c)(2) “is
U.S.S.G. § 1B1.10,” which “lists the amendmethizt the Commissioner has made retroactive.”

United States v. River&62 F.3d 166, 170-71 (2d Cir. 2011). That “binding policy statement . . .
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places considerable limits on district court dision,” and “[a] court’s power under [section]
3582(c)(2) . . . depends in thesti instance on the Commissionsaision not just to amend the
Guidelines but to make the amendment retroactiveéman v. United StateS64 U.S. 522,
531 (2011) (plurality opinionillon v. United Statesb60 U.S. 817, 826 (2010).

Amendment 794 is not among those listed in section 1B1.10 of the Sentencing
GuidelinesSeeU.S.S.G. § 1B1.10. “Because Amendment 794 is not listed among the retroactive
amendments in U.S.S.G. § 1B1.10(d), Admient 794 does not authorize a reduction in
[petitioner]’s term of imprisonment under § 3582(c)(2)riited States v. Barke017 WL
417141, at *2 (M.D. Fl. Jan. 28, 201&xcordCalderon v. United State2016 WL 7742746, at
*1 (S.D.N.Y. Dec. 28, 2016) (“Amendment 794 is tisted in [section] 1B1.10 and therefore
does not apply retroactively.”Ynited States v. Morales-Pere2016 WL 6426394, at *2
(S.D.N.Y. Oct. 27, 2016) (“The Gdelines Manual lists the aandments that the Sentencing
Commission has decided shall &ygplied retroactively, and Amendment 794 is not listed.”).

Thus, | “lack[] jurisdiction to amend [Reed] srie of imprisonment based on Amendment 794.”
See Kemp v. United Stat@917 WL 455403, at *1 (E.D.N.C. Feb. 2, 201&0¢cordUnited

States v. TimpR017 WL 364603, at *4 n.3 (D. Kan. Jan. 25, 2017) (“Because the United States
Sentencing Commission has ipiecifically designated Amendment 794 for retroactive
application, the Court has no autityto apply the amendment tiefendant’s case under Section

3582(c)(2).”). Construed as a motion to resecgeiReed’s motion still must be dismissed.

V. Conclusion

Under either section 28%r section 3582(c), Anmeiment 794 does not apply

retroactively on collateral rest. Although the need to deny®&d’s petition in order to

15



safeguard the value of finality may less apparent here than in other c4sése guidance of
the Supreme Court and Congressléar and . . . ties [my] handsSee Foote784 F.3d at 944.
Therefore, | deny Reed’s motion to vacate higesgce for lack of subject matter jurisdiction.

The Clerk shall enter judgment and close the case.

So ordered.
Dated at Bridgeport, Connectictibhis 20th day of November 2017.
/sl STEFAN R. UNDERHILL

Stefan R. Underhill
United States District Judge

4 The Supreme Court has identified the “m@sfor narrowly limiting the grounds for collateral
attack on final judgments” as follows: (1) “Ingon the concept of finality tend to undermine
confidence in the integrity afur procedures”; (2) “[lJncreasl volume of judicial work
associated with the processing of collateta@cks inevitably impairs and delays the orderly
administration of justice”; and (3) “Because thisrao limit on the time wén a collateral attack
may be made, evidentiary hearings are oftennalsive and retrials may be impossible if the
attack is successfullJnited States v. Addonizid42 U.S. 178, 184 & n.11 (1979). Here, Reed’s
petition was timely filed pursuant to the stiliabitations of sectin 2255. The petition also
presents a pure issue of law, which can be resolved on the paperd antlemidentiary hearing.
And because Amendment 794 went into effeahediately after the Second Circuit upheld
Reed’s sentence—and applies retroactively cectimppeal—Reed may have been entitled to
reconsideration of the Second Ciittaudecision, had he moved for it.

| consider it unfortunate &t Reed lost what may hateen a viable claim under
Amendment 794 because he petitioned for aoefiitabeas corpus rather than moving for
appellate reconsideration. Nevegtess, | do not think that Reésé@ttorney’s decision not to
move for reconsideration—perhaps becausdatiguage of the Second Circuit's summary order
indicated that he would be unsuccessful—“felbldean objective standard of reasonableness,”
as required to justify a claim ofeffective assistance of counsgee Padilla v. Kentuck$59
U.S. 356, 366 (2010) (quotirigtrickland v. Washingtod66 U.S. 668, 688 (1984)f. Cook v.
United States2006 WL 3333068, at *11 (S.D.N.Y. Nov. 2)16) (deeming counsel ineffective
when “[n]ot only did Cook’s applate counsel fail to raise Amendment 503, but he [also] failed
to reassert sentencing counselgument that Cook could not held responsible for quantities
of heroin before he joined the conspiracy”) spige my sympathy for Reed'’s situation, his case
is not the rare one “in which fandamental miscarriag# justice would resulfrom a failure to
entertain the claim.”See Underwood v. United Staté66 F.3d 84, 88 (2d Cir. 1999) (quoting
McCleskey v. Zant99 U.S. 467, 495 (1991)).
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