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UNITED STATESDISTRICT COURT
DISTRICT OF CONNECTICUT

SCOTT D. JACKSON, Site of Connecticut,
Commissioner of Labor,

Plaintiff,
No. 16-cv-1479 (VAB)

FIRST NIAGARA BANK, N.A.,
Defendant.

ORDER ON MOTION FOR REMAND

Scott D. Jackson, Commissioner of the &tftConnecticut Dgartment of Labor
(“Plaintiff”), brought this suit under his statuy authority under Conn. Gen. Stat. § 31-72 to
collect unpaid wages on behalf®fian L. Pelletier, from his former employee First Niagara
Bank, N.A. (“First Niagara” or “Dedndant”), in the Connecticuugerior Court. ECF No. 1-1.

First Niagara then removed the case to @osirt. ECF No. 1. Plaintiff has moved to
remand this case to the Connecticut Sup&murt. ECF No. 19. At oral argument on this
motion, the Court granted leave the parties to provide theoGrt with supplemental briefing.
ECF No. 29.

For the reasons that follow, this motiorDENIED.

FACTUAL BACKGROUND

Plaintiff, the State of Connecticut CommissipoéLabor, brings this case on behalf of
Mr. Pelletier, a citizen of the State of Contieat. Removal Statement I 1, ECF No. 2. Plaintiff
filed this action on August 4, 2016, in the Connecti®uperior Court for thdudicial District of

Hartford,see generallfCompl., ECF No. 1-1,|lkeging that First Niagara was an employer under
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Conn Gen. Stat. § 31-72a(19. 1 2. First Niagara is basedBuffalo, New York, and is a
subsidiary of KeyBank, based in Cleveland, Ohdof 4.

First Niagara allegedly employed Mr. P&ke from February 2009 through October 17,
2013. Compl. 1 3. On December 2, 2013, Mr. Pellafiegedly filed a claim with Plaintiff,
seeking assistance in obtaining ukdpaages from First Niagar#d. § 4. Plaintiff allegedly
investigated the claim and determined fRiast Niagara owes Mr. Pelletier $43,934 in unpaid
wages, consisting of $6,300 in “true up” comsions based on annual production, $12,634 in
commissions on mortgage loans for loans thatdasore than thirty days after his October 17,
2013, termination, and a $25,000 bonus basddroelletier's 2012 performanckl. § 5. The
$43,934 in unpaid wages allegedly due to Mr. Fielgemains due and outstanding. Compl. 8.
Under Conn. Gen. Stat. §31-72, Plaintiff seeksaitect double damagefar a total of $87,868,
in addition to reasonable att@yis fees, costs and interelgt. § 9.

In support of its motion to remand, Plafhhas provided a stipulation, signed by the
Attorney General for the State of Connecticutpfge Jepsen, Assistant Attorney General Philip
M. Schulz, Plaintiff's counselAssistant Attorney General, Richard T. Sponzo, and Resa
Spaziani, the Director of the Wage andMfdace Standards Division of the Connecticut
Department of LaboiSee generallgtipulation, ECF No. 19-1. THgtipulation proides that the
State of Connecticut Commissiore Labor, “will not seek more than $75,000.00 in his claims
against” First Niagardd. at 1. Plaintiff has also providedstipulation signed by Mr. Pelletier,
where he agreed not to seekrmmthan $75,000.00 from First Niaga&eePl.’s Reply Ex. A at

12, ECF No. 23.



1. STANDARD OF REVIEW

District courts have “original jurisdiction of all civil actions where the matter in
controversy exceeds the sum olueaof $75,000, exclusive of interests and costs, and is between
.. . Citizens of different Stas.” 28 U.S.C. § 1332(a). Und28 U.S.C. § 1441, “any civil action
brought in a State court of wiii¢he district courts of thenited States have original
jurisdiction, may be removed by the defendantto.the district court of the United States for
the district . .. embracing the place wherehsaction is pending28 U.S.C. § 1441(a).

Defendant has the burden of demonstratirag temoval of a case to federal court is
proper.California Pub. Employees’ Ret. Sys. v. WorldCom, B&8 F.3d 86, 100 (2d Cir.
2004);Mehlenbacher v. Akzo Nobel Salt, |16 F.3d 291, 296 (2d Cir. 2000). The Court must
“resolve any doubts against removability,” outi@spect for the limited jurisdiction of the
federal courts and the rights of statda.te Methyl Tertiary Butyl Ether (“MTBE”) Prod. Liab.
Litig., 488 F.3d 112, 124 (2d Cir. 2007) (internal quotation marks omitted).
1.  DISCUSSION

Plaintiff argues that the Court shouldamand this case for three reasons: (1) suits
involving a state as a real partyiiterest cannot be removed, besaa state is not a citizen of
any state, precluding diversijyrisdiction, Pl.’s Br. at 9-10, BENo. 19-1; (2) the amount in
controversy does not exceed $75,d80at 2—6; and (3) #Court should abstain from deciding
Plaintiff's claims because theyisa novel issues of state lawd. at 6-9; Pl.’s Supp. Br. Add. at
2-4, ECF No. 33. First Niagara digaes and argues that the Court has jurisdiction over the
matter.See generallpef.’s Br., ECF No. 22; Def.’s Supp. Br. at 4-7, ECF No. 31.

For the reasons that follow, the Court agneéh Defendant and denies the motion to

remand.



A. Diversity of Citizenship

Plaintiff argues that this gus being brought by the State Gbnnecticut as the party in
interest, in its capacity assavereign, which precludes diggy jurisdiction and requires
remand. Pl.’s Br. at 9-10; Pl.’s Supp. Br. Add.1AR. If that is the caséhen “[t]here is no
guestion that a State is not a ‘citizen’ furposes of the diversity jurisdictiorMoor v.
Alameda Cty.411 U.S. 693, 717 (1973). Based on the applicable law, however, the Court
disagrees with Plaintiff's charrization of its interest andnfils that remand is not warranted.

In determining whether the State of Connectisuhe real party in interest, the Court
must look at the “essential nature and effedhefproceeding, as it appears from the entire
record.”In re State of New YorR56 U.S. 490, 500 (1921)nder Conn. Gen. Stat. § 31-72,
“[wlhen any employer fails to pay an employeitlhe Labor Commissioner may collect the
full amount of any such unpaid wages” and “nhayg any legal actionecessary to recover
twice the full amount of unpamages.” “The commissioner shdliktribute any wages . . .
collected pursuant to this section to the appropriate perkbrAh “employee” may also
“recover, in a civil action,the wages an employer esunder this statutkd.

Under Conn. Gen. Stat. 8 31-72, an emplayeg assign their claim to the Labor
Commissioner by using the statelomplaint form, creating aassignment for collection,” but
the employee “retain[s] equitable ownershiptaige claims, and may bring” their own “action to
collect the wages owed thenSthoonmaker v. Lawrence Brunoli, In265 Conn. 210, 229
(2003). The employee therefore “retains experghority to objecto, or disapprove, any
proposed settlement,” creating “what is essdigtan agency relationship” between the
employee and the Commissionkt. The Commissioner’s “policy is to discontinue its collection

efforts upon the filing of a prate action by the employedd.



As a result, under Connecticut law, whitee State of Connecticut, through the
Commissioner of Labor, has a sifigant interest in the litigan and enforcing Connecticut’s
labor laws, as well as the ldgaght to bring an action—which exercised here after Mr.
Pelletier completed a complaint form that creates an “assignment for collection” —Mr. Pelletier
“retain[s] equitable ownership of [his] claim&hd “retains express awitity to object to, or
disapprove, any proposed settlemetd.”at 229. Mr. Pelletier, therefe, is the real party in
interest; the State of Connecticut is not.

The decision cited by PlaintifGomm’r of Labor of N. Carolina v. Dillard’s, Inc83 F.
Supp. 2d 622, 628-31 (M.D.N.C. 2000), does not recuicontrary result. There, the court
found that the State of North Céina was the real party in interest in a case brought by the
North Carolina Commissioner of Labor, and remanded the case for ldoleddity jurisdiction.
Id. at 631. The court recognized, however, thgplegrees in North Carolina did “not have a
legal right to enforce theailm without first receiving aght-to-sue letter from the
Commissioner of Labor,” and only adeditional right” to bring an actiod. at 630 In
circumstances where the Commissioner didisgue a right to sue letter, “only the
Commissioner of Labor has the erdfieable right to bring the lawsuit in this case,” and thus,
“only the Commissioner is the realrpain interest in this caseld. In other words, North
Carolina’s statutory scheme is materially diffiet from Connecticut’s, and that material
difference is why North Carolina would be thalrparty in interest, had this lawsuit been
brought under North Carolina law, ratithan under Connecticut’s laws.

The Commissioner of Labor alsortends that his power to britigny legal action
necessary” to effectua@onn. Gen. Stat. 8 31-72 dispositive of his status as sovereigh's

Supp. Br. Add. at 2—6[he Court disagreeBecause the Court’s analysis must turn on the



“essential nature and effeat the proceeding, as it appears fribra entire record,” the fact that

the Commissioner of Labor may be the real party in interest in one type of proceeding under the
statute does not mean that Commissioner of Lakibeiseal party in intest in all proceedings

under the statut&ee In re State of New Yp#66 U.S. at 500 (“[I]t is now established that the
guestion is to be determined not by the mere narhti titular parties ....”). In other words,

the real-party-in-intereshquiry is fact specific.

As discussed above, Mr. Pelletier completed a complaint form that creates an
“assignment for collection” and, therefohes is the real party in intereStee Schoonmakez65
Conn. at 229. The State of Conneugtits not the real party imterest; rather, the Commissioner
of Labor brings this action on Mr. Pelletier's bh@here is diversityof citizenship between
Plaintiff, the Commissioner of lbr, and Defendant, First Niagaemd this Court has diversity
jurisdiction over this cas&kemand is not warranted based on an alleged lack of diversity of
citizenship.

B. Amount in Controversy

Because the representatives of the Cassioner of Labor and Mr. Pelletier have now
stipulated that they Wiseek less than $75,000 in damages is1 thse, Plaintiff argues that this
case does not meet the amount in controversynagant for diversity jasdiction. Pl.’s Br. at
2—6. The Complaint, however, states that tlaenff is seeking a tal of $87,868, representing
“double damages,” Compl. {1 8-9, and First Niagamoved this case based on the allegations
contained in the Complaint. As a result, theoant in controversy requirement for diversity
jurisdiction has been satisfied.

The Second Circuit “recognizes a rebuttable ymgstion that the face of the complaint is

a good faith representation of thetual amount in controversyJcean Ships, Inc. v. Stile315



F.3d 111, 116 (2d Cir. 2002). Furthermore, “thesnce of federal subgt matter jurisdiction
over an action removed from statauct to federal court is normally to be determined as of the
time of removal."Hallingby v. Hallingby 574 F.3d 51, 56 (2d Cir. 2009).

“[F]ederal courts permit indidual plaintiffs, who are the raters of their complaints, to
avoid removal to federal court, and to obtainraard to state court, by stipulating to amounts at
issue that fall below the fedefjatisdictional requiremeti’ so long as the giulation is “legally
binding on all plaintiffs."Standard Fire Ins. Co. v. Knowlegs68 U.S. 588, 595-96 (2013). The
Second Circuit, however, has al®ade “clear that a plaintiff omot seek to deprive a federal
court of jurisdiction by reducing her denthto $75,000.00 or less omthe jurisdictional
threshold has been satisfie.d6ng Qin Luo v. Mikelb25 F.3d 772, 776 (2d Cir. 2010)
(discussing case where plaintiff @ppellant stipulated to leisan $75,000 in damages only after
the case was appealed to the Second Cirtuit).

To the extent that the “amount in controyengas satisfied at the time of removal,” and
with “nothing in the record” suggesting traplaintiff's representations of the amount in
controversy were “made in bad faith or that titue value of the claim was to a legal certainty
less than the jurisdiction thresddl the plaintiff cannot subsequently deprive the federal courts
of jurisdiction “it properly possssed” at the time of removaluo, 625 F.3d at 776 (internal
guotation marks omitted). Because Plaintiff's Complaint stated an amount in controversy above

$75,000 at the time the case was removed, the julitid threshold here has been satisfied.

1 The Commissioner of Labor’s suggestion tkabwlescontrols in this matter, Pl.’s Supp. Br. at 1, and overrules
Luo sub silentipid. at 3—4, is, simply put, mistaken. kmowles plaintiff attached the stipulation seeking to limit
the scope of the monetary relief sought to the compbBii&.U.S. at 591. As a result, the stipulation existed at the
time of removal. Here, the Commissioner of Labor hthed a stipulation limiting the scope of monetary relief
sought, after the case already had been removed. The Supreme Court's dekisawl@sthus does not affect this
Court’s application of.uo. See625 F.3d at 776 (“At the time of remdva . the amount in controversy exceeded
$75,000.”).



While “the courts may look to documents odésthe pleadings tolmer evidence in the
record to determine the amount in controvemsiién there is a dispute as to the amount in
controversy and “the pleangs are inconclusivel’uo, 625 F.3d at 775, the Complaint here is
not inconclusive and the Court will not presume faaith about the amount stated at that time.

Cases remanded in this District following a ptdf’s stipulation thathe or she will seek
less than the amount in controversy requirendemot suggest anythirdifferent. Indeed, in
those cases, the initiebmplaint did not clarify whether ¢hplaintiff sought more than that
amount.See Luce v. Kohl's Dep’t Stores, In23 F. Supp. 3d 82, 85 (D. Conn. 2014) (“This
approach does not run afoul of the rule thataintiff may not reduce a monetary demand to
defeat federal diversity jurisdiction that otherwise properly existed eRdtte stipulation does
no more than evidentially clarify an amountiontroversy that is otherwise ambiguous.”);
Hayes v. Pfizer, IncNo. 3:15-CV-1854 (MPS), 2016 W1363623, at *2 (D. Conn. Apr. 6,
2016) (“Plaintiff's stipulation suffices to retielany preponderancha@wing that her claim
amounts to more than $75,000 in damages.”)

Plaintiff's citation toDevit v. Cont’l Gen. Ins. Calso is misplaced. No. CIV.A. 3-02-
CV270JCH, 2002 WL 1000079 (D. Conn. Apr. 12, 2002). Unlike here, wher€amplaint
unambiguously seeks a total of $87,868.00, CofffpB-9, thus satisfying the amount in
controversy threshold as discussed abovBevit, the court found ambiguity in the plaintiff's
statement of damages in the complditht.The court therefore congckd evidence outside the
pleadingsld. Here, the Court need not lookyaiurther than the pleadingSeeluo, 625 F.3d at
775. Evenf Devitwere to apply, which is does notstands for the proposition that where a
statute “provides no guidance as to a methadktérmining the amount of a punitive damages

award,”id. at *2 (internal citation omitted), “othenethods of calculating damages may be



appropriate where larger awarfsactual damages are involvedd: (citing Tingley Sys., Inc. v.
Norse Sys., In@l9 F.3d 93, 96-97 (2d Cir. 1995) (affirmgi the lower cours reduction of a
jury’s punitive damages award under [Bennecticut Unfair Trade Practice Act (“CUTPA”)]
from $1 million to $20,000.00 where actual damages totaled $360,500.00)). Contrary to
Plaintiff’'s assertionDevit does not require a more searchamglysis by virtue of a plaintiff
seeking punitive damages of a larger amount.

Finally, by its terms, the statutory schemésatie here “provides [] guidance as to a
method of determining the amount of a punitive damages awdrd&pecifically, Conn. Gen.

Stat. 8 31-72 provides thdiv]hen any employer fails to paan employee wages . . . such
employee . . . shall recover, in a civil action twice the full amount of such wages.” Damages
underConn. Gen. Stat. § 31-72 are exgsly based on wages due to the employee. By contrast,
as the counhotes, the statute at issuedavit provides no such guidané002 WL 1000079,

*2. Plaintiff's reliance orDevitdoes not advance its argument.

Because Plaintiff's Complaint initially sougattotal of $87,868 in damages, representing
“double damages,” or double Mr. Pelletier’s lost wageompl. 1 8-9, this case met the amount
in controversy requirement at the time of remado Accordingly, the Court must “recognize[] a
rebuttable presumption that the face of the compia a good faith representation of the actual
amount in controversy,” and Plaintiff’'s and MRelletier’s stipulationghat they will now not
seek more than $75,000 in damages doesemoit the presumption that the $86,868 the
Complaint requested was a “good faith represemaf the actual amount in controversy.”

Stiles 315 F.3d at 116. Because First Niagara remdivisctase before the Plaintiff and Mr.

2 CUTPA provides that[a]ny person who suffers any ascertainable loss of money or property, real or personal, as a
result of the use or employment of a method, act or practice prohibited by section 4Bxag@bing an . . . to
recover actual damages.” Conn. Gen. Stat. Ann. § 42-110g(a).



Pelletier prepared and filed thepsilations, the “amount in comversy was satisfied at the time
of removal,” and Plaintiff cannot subsequerdgprive the Court of jurisdiction “it properly
possessed” at the time of removualo, 625 F.3d at 776.

C. Abstention

Plaintiff finally argues that this Courhsuld remand this case because it should abstain
from deciding what, in Plaintiffsiew, are novel issues of state lawthis case. PI.’s Br. at 6-8;
Pl.’s Supp. Br. Add. at 2—Zhe Court disagrees.

“Abstention from the exercisef federal jurisdition is the exception, not the rule. The
doctrine of abstention, under which a Districu@@anay decline to exercise or postpone the
exercise of its jurisdiction, is an extraordipand narrow exception the duty of a District
Court to adjudicate a controvergsoperly before it. Abdication dhe obligation to decide cases
can be justified under this docteionly in the exceptional circistances where the order to the
parties to repair to the stateurt would clearly serve an imgiant countervailing interest.”
Colorado River Water Conservation Dist. v. United Sta4@4 U.S. 800, 813 (1976).

Abstention may be “appropriate,” “where théiave been presented difficult questions of
state law bearing on policy problems of sub8& public import whose importance transcends
the result in the case then at bad.”at 814—-16. Abstention also apgliehere “federal review of
the question in a case and in similar cases woelldisruptive of statefforts to establish a
coherent policy with respect tonaatter of substantial public concereyen if the issue is “not of
transcendent importancdd. The Supreme Court has found that, where “the state law to be
applied appears to be settled” and “[n]o dises bearing on state lpxy are presented for

decision,” then that categoof abstention does not apply. at 815. Here, the applicable

Connecticut law appears to be sadtlmaking abstention inappropriate.
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The Connecticut Supreme Court already determined that Conn. Gen. Stat. § 31-72
“does not embody substantive standards to deterthe amount of wages that are payable but
provides penalties in order tieter employers from deferring wage payments once they have
accrued,” and that it is “therefore, a remedialtute rather than one creating independent
substantive rights.Geysen v. Securitas Sec. Servs. USA, 322 Conn. 385, 393-94 (2016). A
wage agreement between an employee and emplisyweot dictated by thetatutes; instead, it is
the integrity of that wage agreement that mt@cted by the statutorygarisions,” “[ijn other
words, the Connecticut wage stis do not purport to define thveges due; they merely require
that those wages agreed to will not be withheld for any reasbmt 394 (internal quotation
marks omitted).

The interpretation of Conn. Gen. Stat. § 31d@2s not, therefore, “present|[] difficult
guestions of state law bearing paolicy problems of substantial pubimport,” or “disruptive of
state efforts to establish a coharpolicy with respect to a mattef substantial public concern.”
Id. at 814-16. Indeed, it does notpaar that this cag@esents any “questions bearing on state
policy.” Id. at 8153

This case does not meet the requiremengdextraordinary and narrow exception” to
this Court’s duty “to adjudicate@ntroversy properly before itColorado Rivey424 U.S. at
813. The Court, therefore, will not remand thisecasorder to abstain from deciding the state

issues it presents.

3 Then-Assistant Director of the WageWorkplace Standards Division’s 200&ter, discussing that Plaintiff

would recognize a bonus as earned if an employee met&tmaanditions, Pl.’s Supp. Br. Add. Ex. A, is of little
probative value as to whether certain questions about boatgsue before the Court are unsettled matters of state
policy. Contrary to Plaintiff's assertion, the mere faeit th court must apply a Connecticut statute to a new set of
facts, standing alone, falls far shof an “exceptional circumstance[]"@ahwould merit “[a]bdication of [the

Court’s] obligation to decide [this] case[[Colorado River424 U.S. at 813.
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V. CONCLUSION
For the foregoing reasons, Plaintiff's Motion for RemanD&NIED.
SO ORDERED at Bridgeport, Connecticut, this 22 day of September, 2017.
/s/Victor A. Bolden

VICTOR A. BOLDEN
WUNITED STATESDISTRICT JUDGE
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