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UNITED STATESDISTRICT COURT
DISTRICT OF CONNECTICUT

ESTATE OF SKYLER JUSTICE
ANDERSON-COUGHLIN,et al,
Plaintiffs,

y No. 3:16-cv-01492 (JAM)

UNITED STATES OF AMERICA,
Defendant

ORDER GRANTING MOTION TO DISMISS

Plaintiffs Todd Anderson and Seana Coughlindpthis action in their capacity as co-
administrators of the estate of thdeceased son, Skylanderson-Coughlid.They seek to hold
the United States liable under the Federal Tort Claims Act for the tragic death of their son after
his car was struck by a tractor trailer truck twas carrying U.S. mail. | will dismiss this lawsuit
for lack of jurisdiction because none of plafisti claims are cognizable under the Federal Tort
Claims Act.

BACKGROUND

In the early evening of November 10, 201Byl8r Anderson-Coughlin was driving north
on Interstate 91 in Longmeadow, Maskusetts. He died after hig @@as struck in the rear by a
tractor trailer that was hauling U.S. m@dm North Carolina to Massachusetts.

The driver of the tractordiler was Anatoliy Untilov. Hevorked for a company known

as Stepanov Trucking, which in turn wasubcontractor for a company known as Beam

1 The operative complaint in this matter also lists the Estate of Skyler Anderson-Coughlin as a plaintiff.
The estate is not a proper plaintiff. Under Connecticut‘lfjn estate is not a legal entity. It is neither a natural nor
artificial person, but is merely a name to indicate thne stal of the assets and liabilities of the decedent or
incompetent. Not having a legal existenit can neither sue nor be sudgldck v. Univ. of Connectigl223 Conn.
26, 32 (2016). Nevertheless, the operative complaint projisdyas plaintiffs the co-administrators of the estate,
who are real parties in interest andonhay sue in their representative capa@geFed. R. Civ. P. 17%ee also
Fletcher v. City of New Londp@017 WL 690533, at *3 (D. Conn. 2017).
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Brothers, Inc. (“Beam”). The United States RbService contractedith Beam to be a
Highway Contract Route Suppli€supplier’). Beam’s role as a supplier was to haul bulk mail
along specified routes pursuant to the termgsafontract with the Postal Service.

To perform its obligations undéhe supplier contract, Beamwas required to furnish its
own vehicles and equipment, as well as tofpayhe fuel necessary to operate its vehicles.
Beam was solely responsible for the mainteeeof its equipment and for insuring motor
vehicles used in the performance of its Postal Service contract.

Beam was also required to provide its owivels. The Postal ®@ce did not pay or
provide any benefits to drivers operating under the contractBe#m. The Postal Service could
not terminate drivers that weh@red by or on behalf of Beam.

Pursuant to the supplier contract, the Postal Service redge@ah, in broad terms, to
employ personnel to perform operations under the contract who were suitable for the
performance of the contract. The contract requocattract employees twe able to perform the
required duties, to be reliable and trustlgrtto appear neat amtean, and to conduct
themselves professionallgut Beam, as the supplier undee tontract, was responsible for
ensuring that its employees satisfied tjuidelines of the Postal Service.

The supplier contract also permitted Beam taoceumtract for the services to be performed
under the contract. SubcontractokelStepanov Trucking were reged to meet all of the same
capability and qualification requirements as the prime contract supplier. But Beam as the prime
supplier was required to “supervise . . . therapens of its subcontractors which provide

services under [the] contract personallyfoough representatives.” Doc. #39-2 at 61.



In order for any contract drivers to haulSJmail and to access postal facilities, they
were required to be determined eligible by the Postal Service. Untilov was twice determined to
be eligible by the Postal Seca, once in 2008 and again in 2012,

A document titled “Managemeiristruction PO-530-2009-4" s&irth the procedures for
screening contractor personnabadetermining if they were eligible to haul U.S. m&geDoc.
#40-1. According to this Management Instraantithe supplier was required to provide the
following items to an administrative officiat the Postal Servica:contract personnel
guestionnaire filled out by the applicaaty authorization and release for a background
investigation, a fingerprint card, and a copy & thiver’s current drimg record. The Postal
Inspection Service was then responsibleéaiewing the forms, performing the required
background checks, and adjudicgtihe clearance application.

A driver would not be eligible if he had cartariminal history circumstances, such as a
felony conviction within the prewous five years, an outstandiagest warrant, or a conviction
for stealing mail. Nor would a drivéxe eligible if, in the previoufive years, he had more than
two reckless or careless driving convictions, ntben two at-fault accidents, or more than five
moving violations (or three or more for the sanfiense). Additionally, the applicant could not
have any drug convictions or convictidios leaving the scene of an accident.

Plaintiffs filed this lawsuit on Sepmber 9, 2016. On November 11, 2016, defendant
moved to dismiss the action for lack of subjeettter jurisdiction under the Federal Tort Claims
Act. On April 17, 2017, a hearing was held on thdiomo In an oral ruling, | denied the motion
without prejudice to defendantrsfiling its motion after allwing plaintiff to conduct limited
jurisdictional discoverySeeDoc. #33. On July 7, 2017, defendant filed a renewed motion to

dismiss.



DISCUSSION

The Federal Tort Claims Act (“FTCA”) appliés tort claims that arise from the activities
of the U.S. Postal Servic8ee Dolan v. U.S. Postal Sev46 U.S. 481, 484 (2006). Because the
FTCA is an exception to the geaérule of federal sovereigmmunity, a federal court lacks
subject matter jurisdiction over any tort claim thases from the activitgeof the Postal Service
unless the claim falls within the seopf an allowed claim under the FTC3ee ibid.

The United States as representative oftbstal Service moves to dismiss this action
pursuant to Fed. R. Civ. P. 12(b)(1) on the grouiad phaintiffs have noélleged a claim that
falls within the jurisdictional scope of the FTCA. Where, as here, a defendant makes a fact-based
motion to dismiss a complaint under Rule 12(b){i¢, Court may rely omatters outside the
pleadings, and it is the plaintiff who ultimately bears the burden to prove the facts that are
necessary to the exerciseaofederal court’s jurisdictiorbee Carter v. HealthPort Techs., LLC
822 F.3d 47, 57 (2d Cir. 201\takarova v. United State201 F.3d 110, 113 (2d Cir. 2000).

Plaintiffs’ numerous claims fall into two categs. First, plaintiffs claim that the United
States is liableinder principles ofespondeat superidor the negligent acts of Untilov when he
crashed into Anderson-Coughliréar. Doc. #44 at 9-10 (Y 28(q)). Second, plaintiffs claim
that the Postal Service itself was negligent in connection with its selection, supervision, and
retention of Beam as well @& connection with its screening and adjudication of Untilov’s
clearanceSeed. at 7-9 (T 26(a)-(k)). | will address both categories of claims in turn.

Respondeat Superior Liability

The FTCA waives the sovereign immunitiythe United States against claims for
property damage or personal injury “caused bynegdigent or wrongful act or omission of any

employee of the Government while acting witttie scope of his office or employment, under



circumstances where the United States, if a priparson, would be liable to the claimant in
accordance with the law of tipbace where the act or omission occurred.” 28 U.S.C. §
1346(b)(1). Although the FTCA allowsr liability against the Unitg States for the torts of its
employees, the FTCA does not waive sovereign immunity for suits arising from torts committed
by independent contractors of the governm8ae28 U.S.C. § 2671 (defining employee to

exclude independerbntractors)Roditis v. United State422 F.3d 108, 111 (2d Cir. 199pef
curiam).

When faced with a claim thatcontractor is in reality aamployee of the United States
government, the Second Circuit applies the “stramtrol” test, which requires a court to
examine whether the federal government retained authority “to control the detailed physical
performance of the contract,” in that the widual’s “day-to-day opet#&ns are supervised” by
the federal governmeriteone v. United State810 F.2d 46, 49-50 (2d Cir. 1990) (internal
guotation marks omitted). By contrast, a contractor for the government is not an employee
merely because the government exercised ges@pakvision or oversight over the contractor’'s
work activities.See Giannaccio v. United Stat@67 F. Supp. 3d 184, 191 (D. Conn. 2016);
Wesolowska v. United Stat@12 WL 3728175, at *2 (D. Conn. 2012).

In light of the strict control test, the reddhere clearly estabhgs that Untilov was an
independent contractor, not an employee ofjineernment. The Postal S&e did not supervise
the day-to-day activities of Uifov. In fact, there were multipldegrees of separation between
the Postal Service and Untilov. Untilov svamployed by Stepanov Trucking, which was a
subcontractor of the primary contract supplggam. The supplier contract expressly delegated

the responsibility of supervising apgions under the contract to Beam.



Plaintiffs have not come forth with evidencestwow that the Postal Service exercised the
degree of control necessary to render Untilov an employee of the government for purposes of the
FTCA. The jurisdictionatliscovery that occurred in this eamcluded a deposition of a Postal
Service manager of transportatioontracts who explained thatr@ract truck drivers were not
required to communicate with postal employeesc.89-3 at 12. Plaintiffs’ counsel pressed the
manager about who at the Postal Service diremtéateracted with Beam drivers, and the
manager explained that Postal Service emplogessnunicated directlwith Beam, and Beam
in turn contacted the driversl. at 22.

In support of their argument that the RbS&ervice exercised control over Untilov,
plaintiffs point to the specifi¢teons in the contract and tisafety guidelines in a highway
contractor safety handbook, PO-515. But thguarent overlooks the keithat “detailed
guidelines” for performance of duties under the asit“are an insufficient basis to satisfy the
strict control test.’Leone 910 F.2d at 50. “The question is mdtether a contractor must comply
with federal regulations and agdkederal standards, but whetlies day-to-day operations are
supervised by the Federal Governmenhbid. By imposing these requirements, the Postal
Service was acting as a generalrseer of the delivergf mail under the contca, but the job of
supervising drivers’ conformitwith the requirements under thentract was delegated to Beam.

Nor do the contents of the highway contoeactafety handbook establish that the day-to-
day operations were supervised by the Postali&e The handbook provides that administrative
officials, who are postal employees, are to ‘iempent and monitor datp-day actions required
by these and other safety guidelines.” D£5-10 at 11. But it does not follow that these
administrative officialsupervisedhe daily activitiesof drivers such as Untilov. The handbook

goes on to provide that it is apgervisor’'s responsibility to & a good example,” to “[k]Jnow the



operation of your equipment,” to “[ijnspectten all issues related to safety operations
(employee actions, vehicles, equipment, etto),[tlake corrective adbn,” to “[m]aintain
discipline,” and to “kjnow your employees.Id. at 11. It is clear from the terms of the contract
and the Postal Service manager’s depmsitestimony that it was Beam—not the Postal
Service—who was to fulfill the expectationstbé “supervisor” as set forth in the handbook.
Docs. #39-2 at 61; #39-3 at 60-61. The requirementiseo$upervisor stand in stark contrast to
the role of the administrative officer, who acts ‘&n overseer [and] . . . does not manage the
details of [a driver’s] work or supervise him in his daily dutieebdne 910 F.2d at 50.

In this case, the Postal Service exercesesh less supervision than was exercised in
Leone.In Leone the Second Circuit considered whetbentract air medical examiners, whose
responsibility it was to medicallgertify pilots in accordanceith oversight and procedures
specified by the Federal Aviation AdministratiGfAA”), were employees within the meaning
of the FTCA. The examiners were requiredditow a guide that provided step-by-step
instructions for medically certifying pilotSee idat 48. The FAA continually evaluated the
examiners with rigorous assessments of thewiggof the medical examination forms, the
certification error rate, progsional performance and personal conduct of the examiners,
attendance at seminars, and performance repioids None of this detailed oversight rose to the
level of day-to-day supervisionahwould be required in orderrfan individual to be deemed a
federal government employdd. at 49-50.

The Postal Service supplier contract that isstte here contemplated random inspections
by Postal Service employees of equipment tegukrform services under the contract and a
screening of contract drivemnsuling mail and accessing podtdilities under the contrackee

Doc. #39-2 at 27, 33. This level of oversight is a@intensive as even the kind of oversight in



Leone let alone does it reach the l&wé day-to-day control andupervision that is required to
demonstrate for FTCA purposes tlhatontractor is an employee.

Other courts have concluded that drsvbauling mail under similar contracts are not
Postal Service employee&3ee, e.gHines v. United State§0 F.3d 1442, 1447 (9th Cir. 1995),
abrogated on other grounds bjnited States v. Olso®46 U.S. 43 (2005 orton v. Murphy
661 F.2d 882, 884 (10th Cir. 1981Ipnes v. United State®013 WL 2477288, at *5-7 (S.D. Ind.
2013);Grandjean v. United State2012 WL 12964777 (E.D. Okla. 2012erma v. United
States 716 F. Supp. 1294, 1297-99 (N.D. Cal. 1988jd, 876 F.2d 897 (9th Cir. 1989).

There is nothing in the record that warraaifferent conclusion in this case. Because
Untilov was not an employee of tRestal Service, | will dismiss all claims against the United
States that are framed to proceed under a theagspbndeat superioSeeDoc. #44 at 9-10
(1260)-(q)).

Direct Negligence Claims

As noted above, plaintiffs further argue ttiad Postal Service was itself negligent with
respect to its selection and oversight of Beaswell as its implementation of its driver-
screening requirements. The Government arguessponse that these activities fall within the
scope of the discretionary functionogption to FTCA liability. | agree.

The FTCA does not waive sovereign immuriiy claims that are “based upon the
exercise or performance or the failure to exerorggerform a discretiomg function or duty . . .
whether or not the discretion involved bmuaed.” 28 U.S.C. § 2680(a). The discretionary
function exception bars suitstifo conditions are met: “(1) the acts alleged to be negligent must
be discretionary, in that they involve an eletngiijudgment or choicand are not compelled by

statute or regulation and (8)e judgment or choice iuestion must be grounded in



considerations of public policy susceptible to policy analysigviolchatsky v. United States
713 F.3d 159, 162 (2d Cir. 2013)ef curian) (internal quotation marks omitted). The exception
protects both high-level policy or planningaisions as well as “day-to-day management
decisions if those decisions require judgmertbashich of a range of permissible courses is
wisest.”Fazi v. United State935 F.2d 535, 538 (2d Cir. 1991).

Two of plaintiffs’ claims of negligence iplicate the Postal $éce’s selection and
retention of Beam as a higlay contract route suppliedeeDoc. #44 at 7-8 (1 26(b), ().
Congress has granted the Postal Service ladg in contracting for the provision of mail
transportation service. “The PakBervice may obtain mail transgettron service . . . by contract
from any person or carrier for surface and watensportation under such terms and conditions
as it deems appropriate subject to the promsiof this section.” 39 U.S.C. § 5005(a)(3).
Moreover, “in determining whether to obtaiarnsportation of mail bgontract” the Postal
Service “shall use the mode tw&nsportation which bestrses the public interest, due
consideration being given to the co$the transportadin service . . . .Id. 8 5005(c).

In light of this very broad language, the &ed Circuit has not surpriggly held that “the
award of Government contracts is generally helohvolve the exerse of a discretionary
function,” and that in the pogteontext this function “involves a number of policy factors,
including the contractor’s pastni@mance, the nature of theutes, the needs of postal users,
and . . . due consideration of whmgst serves the public interédtlyers & Myers v. United

States 527 F.2d 1252, 1256 (2d Cir. 1975) (interngtidbns and quotation marks omitted).



It is true that Beam and several of its semfficers have recently pleaded guilty and
been sentenced for a long-running conspitacyiolate federal motor safety la®&ut even
assuming that the Postal Service made a poocehadien deciding to contract with and retain
Beam as a supplier, the FTCA does not “pdeva remedy on account of such discretionary
acts,” even for acts “involmg an abuse of discretiorDalehite v. United State846 U.S. 15, 30
(1953). Plaintiffs’ claims regarding the selea and retention of Beam as a supplier are
therefore barred by the distimnary function exception.

Plaintiffs next allege thahe Postal Service was negligemfailing to ensure that Beam
adhered to the safety specificatiarsd requirements under the contr&seDoc. #44 at 7-8
(1 26(c), (d), (9), (), (k))Plaintiffs, however, do not—armhnnot—point to any prescribed
course of action the Postal Service muiofe in monitoring or policing the supplier's
compliance with the specifications in tbentract and other Bty requirementsSee Jone2013
WL 2477288, at *7 (“With regard to [plaintiff’s}laims of negligent oversight by the Postal
Service, we know of no federal statute or regulation that didtaemanner in which the Postal
Service is required to overseedttractors or assure that @sntractors comply with federal
regulations and the provision$ the HRC contracts.”).

The Postal Service’s degree of supervigibthe supplier's compliance with safety
requirements was discretionaBee Moody v. United Stat@$3 F. Supp. 1042, 1056 (N.D.N.Y.
1990). In addition, the decision whether and t@téxtent to police compliance is readily
susceptible to a policy analysis. It necessaniglicates balancinthe allocation of limited

resources against public safety considerati8ee, e.gReichhart v. United State408 F. App’x

2 SeeBeam Bros. Trucking, Inc., Beam Bros. Holding Company and Executives Sentenced on Federal
Conspiracy Charges, U.S. Dep't of Justice (Nov. 30, 2G@Wa)jjable athttps://www.justice.gov/usao-
wdva/pr/beam-bros-trucking-inc-beam-bros-holding-company-and-executives-sentenced-federal.
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441, 443 (2d Cir. 2011) (discretionary functigphled to decision of U.S. Army Corps of
Engineers not to repair pier where plaintiff viajsired, because “[ijn deding not to repair the
Pier, the Corps considered, among other thingspthipose of the Pier, whether the deterioration
of the Pier’s surface compromised its struatimtegrity, whether the hazard was open and
obvious, the cost to repair tReer, and allocation of the Carresources”). Accordingly,
plaintiffs’ claims of negligence regarding tRestal Service’s supervision of Beam and its
drivers are barred by the distionary function exception.

The remainder of plaintiffs’ claims targite Postal Service’paroval of Untilov as a
driver to haul mail. Doc. #44 at 7-8 (1 26(a), (&), (j))- Again, plaintiffs have failed to show
facts that would support a claim that the PaStlice’s decision to approve Untilov fell outside
the discretionary functioaxception. Plaintiffs do ngioint in this regardo a statute, regulation,
or policy that the Postal Service failed to felld‘In the absence ofllagations demonstrating
relevant mandatory obligations, the Court pressithat the challenged acts and omissions are
discretionary and not amenable to suidlchatsky v. United Stateg78 F. Supp. 2d 421, 435
(S.D.N.Y. 2011)affd, 713 F.3d 159 (2d Cir. 2013).

After | ordered jurisdictional discovery this case, the Government produced the
Management Instruction (desceith above) that sets forth the screening policy for contractor
personnel and documents relevant to the screemdgdjudication of Untilov’s clearance. This
evidence clearly demonstrates that the P@salice followed its screening requirements. The
record shows that the Postah8ee received the required fosfior the clearance application
and performed the background checks. Untilov did not have any disqualifying criminal

convictions. Additionally, Untilov did not haveaore than the maximum of five moving

11



violations in a five year ped or more than three of the same type of violati&esDoc. #40-2
at 7-10, 31, 33, 36, 38.

Plaintiffs fault the Postal Service for ctewy Untilov despite theaict he did not speak
English, had received citations for moving viaat, and “was not properly trained to drive a
tractor-trailor.” Doc. #45-1 at 2. None of tleeshortcomings mandatorily required the Postal
Service to deny a clearance for Untilov. The Mgaraent Instruction does not set forth an
English proficiency standard. The Instructioredet limits on the number of moving violations
an applicant may have on hiecord, but plaintiffs do notlalge that Untilov exceeded the
allowable number of violation&inally, the Instruction does notdicate that a measurable level
of tractor-trailer drivingraining is a factor in determinirgearance eligibilif. The instruction
does require that the driver beer 18 years of age and hatdeast two years of driving
experience. Doc. #40-1 at 6. It is clear frtma record that Untilov easily satisfied this
requirement. Doc. #40-2 at 11, 20. Given the atseh any factual shang that the Postal
Service failed to follow a mandatory dite® in processing and adjudicating Untilov’s
clearance, | conclude that takbeged acts or omissions of tRestal Service regarding Untilov’s
clearance were discretionary in nature.

| also conclude that the exercise dfaletion in screening dradjudicating Untilov’s
clearance is susceptible to a policy analysigefeining the appropriate depth and breadth of a
clearance screening necadigamplicates the allocation aksources to be sufficiently grounded
in economic and social policy considerationsadljudicating the clearan, the Postal Service
would have to consider the consequenceseaetionary denial would have on a contractual
partner and on the supply of availa contract drivers. In addition, denying an application on a

non-mandatory ground could result in an additi@uhinistrative burden in the form of an
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appealSeeDoc. #40-1 at 10-11 (discussing appeal srwbnsideration process). Accordingly,
plaintiffs’ claims of negligence with regatd the screening and adjudication of Untilov’s
clearance are not cognizable under the FTCA beazfube discretionary function exception.

Finally, in their briefing and through counsgloral argument, plaiififs have argued that
they should be entitled to yet more discovery taldsh that their claimfall within the FTCA. |
do not agree. Sovereign immunity is an immuifnigyn suit, not merely immunity from liability.
Such immunity “is intended to shield thefeledant from the burdens of defending the suit,
including the burdens of discoverfteeman v. United StateS56 F.3d 326, 342 (5th Cir.
2009);Molchatsky 778 F. Supp. 2d at 438. | alled jurisdictional discoery in this matter to
permit plaintiffs a fair opportunityo ascertain whether they categk claims that fall within the
FTCA'’s waiver of sovereign immunity. Plaiff§ are still unable to allege such claims.
Defendant is therefore entitled to sovereign immunity.

CONCLUSION

Defendant’s motion to dismiss (Doc. #39J3RANTED. The Clerk of Court shall close
this case.

It is soordered.

Dated at New Haven this 28th day of December 2017.

K Jetfrey Alker Meyer

Hfrey Alker Meyer
UnitedState<District Judge
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