Negron v. CIGNA Corporation et al Doc. 306
Case 3:16-cv-01702-JAM Document 306 Filed 08/31/20 Page 1 of 9

UNITED STATESDISTRICT COURT
DISTRICT OF CONNECTICUT

KIMBERLY A. NEGRON et al,
Plaintiffs,

v No. 316-cv-01702(JAM)

CIGNA HEALTH AND LIFE INSURANCE

COMPANY andOPTUMRYX, INC,
Defendants

ORDER GRANTING PARTIAL MOTION TO DISMISS

In this putative class action, plaintiffs allege that defendants Cigna Health and Life
Insurance Company (“Cigna”) and OptumRXx, Inc. schemed to overcharge them foppoascri
drugs in violation of the terms of their health pla@igna now moves to dismisso of plaintiff
Billy Ray Blocker, Jr.’s common law claims for breach of contract and breack ohftied
covenant of good faith and fair dealing on behalf of the Georgialagb. Iwill grant the
motion.

BACKGROUND

The following facts as alleged in the second amended complaint are accepted as true only
for purposes of this motion to dismigdie prescription drug transactions at issue here implicate
four contractual relationships between: §h)employee and his or her employer that provides
prescription drug benefits under a health planti{@)employer and a health insurance company

that underwrites and/or administers those benefitshéhealth insurance company and a

1 On October 5, 2017, defendant Cigna Corporation was voluntarily dismissed isamtibn without prejudice
pursuant to Fed. R. Civ. P. 41(a)(1)(A)(i). Doc. #119. Accordingly, the Clerk of Sloaitterminate defendant
Cigna Corporation from the docket
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pharmacy benefit manager (“PBM”) that assis administering the benefits; and (4¢ PBM
and the pharmacy that fills prescriptions covered under the plan. Doc. #198 &031 (1
Plaintiffs’ health planslescribewvhat they must pay for prescription drugs in copayments
and deductiblesd. at 32(1 71), while the PBMpharmacy contracts at issue in this case state
what a pharmacy must charge patients, thehfaghe PBM will pay the pharmacy for filling a
prescription, and the difference or “spread” between the patient charge and thagytfaerthat
the PBM will “claw back” for remittance to the health insurance comddngt 3234 (1173,
80). Plaintiffs characterize these “clawbacks” as illegal “overcharges” because theiagiearm
charged them drastically more for prescription drugs than they were requpay tader their
health plans, which capped their copayments and deductibles at the pharmacedidrafese.
Id. 10-17 (11122-31). They say defendant health insurance company Cigna and its PBMs,
including defendant OptumRx, congrto leverage their market power to contractually require
pharmacies to charge these exorbitant and unauthorized amounts, in part by threataring t
them out of Cigna’s network if they refused. at 4346 (1116-28).
Plaintiff Blocker is a Georgiaesident who received prescription drug benefits through
his employer Cobb County’s sdlinded group health planil. at 28 (165). Cobb County in
turn contracted with defendant Cigna to administer the plans’ prescription drug< el
Blocker had no direatontractual relationship with Cigna.
The health plans were drafted by Cigna to include boilerplate terms that aensalhg
the same as the other plaintiffs’ health plddsat (122). One such term was that copayments
and deductibles for prescription drugs may not exceed the pharmacy’s fee fromditarida
at 13212 (112526). Nevertheless, Blocker was charged a $3.89 copayment for a prescription

drug—a 122% premium over the pharmac$l.75 fee-resulting in a $2.14 overcharge, which
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defendants clawed badkl. at 1617 (131(s)). He was similarly overcharged for prescription
drugs a number of times in 2015 and 20#6at 65 (177). Blocker says these overcharges
were caused by defendants’ illegal clawback schésnat 29 (165).

In Counts IX and X of the second amended complaint, Blocker alleges on behalf of the
Georgia sukrlass members th&tigna’s conducbreached the express termgtadir health plans
and breached the implied covenant of good faith and fair dealing undegi&&gcommon law.

Id. at 10203 (19302-17).Pursuant to Fed. R. Civ. P. 12(b)(6), Cigna has moved to dismiss

Counts IX and X omtheground that Cigna was not a partyBimcker’shealth plans and

thereforecannot be held liabl®r breaching the plans’ terms, express or implied. Doc. #202.
DISCUSSI ON

When considering motionto dismissunderRule 12(b)(6), the Court must accept as true
all factual matters alleged in a complaint, although a complaint may not surviveitinkeg®es
enough noreonclusory facts to state plausible grounds for refieg, e.gAshcroft v. Igbgl556
U.S. 662, 678 (2009Hernandez v. United State339 F.3d 191, 198 (2d Cir. 2019). Further, the
Court may consider any documents attached as exhibits to, inatagdy reference in, or
integral to the complainSeeSierra Club v. CoStrux, LLG 911 F.3d 85, 88 (2d Cir. 2018).

To prove a breach of contract under Georgia law, a plaintiff must showr§agh and
the (2)resultant damages (8) the party who has the right to complain about the contract being
broken.”Roberts v. DuPont Pine Prod., LI.852 Ga. App. 659, 662 (2019) (internal quotations
and citation omitted). If a contract’s language is “clear and unambiguous,” tloent &stmply

enforces the contract according to its clear ter@gy’ of Baldwin v. Woodard & Curran, Inc.

2 Cigna attaches to its briefing the two health plans at iSaeDoc. #2022 (Cobb County Government
PrescriptiorDrug Benefits Plargff. Jan. 1, 2014); Doc. #2682 (Cobb County Government Prescription Drug
Benefits Plan, eff. Jan. 1, 2016xalso efer to the administrative services agreement that was filed by fiainti
under sealSeeDoc. #2161 (Administrative Services Only Agreement, eff. Jan. 1, 2014).

3
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293 Ga. 19, 30 (2013) (internal quotations and citation omitted). If its termsbigusus, then
the court must “apply the rules of contract construction to resolve thigatgly Ibid.

Georgia law also implies in every contract “a duty of good faith and fair dealitgy in i
performance and enforcemenRavis v. VCP S., LLQ97 Ga. 616, 625 (2015). But this implied
covenant “cannot be breached apart from the contract provisions it modifies and ¢hesafart
provide an independent basis for liabilittonee Fed. Sav. & Loan Ass’'n v. Browb1 Ga.

App. 561, 570 (2019)n other words,fithere is no viable breach of contract clathgna claim
for breach of the impliedovenant of good faith and fair dealing malsiofail. Id. at 57671.

Cignaargues ittannot be liable for breaching the health plans because it was not a party
to them. Doc. #2024 at 811.1t furtherargues thatecause icannot be liable for breacig the
plans’ express terms, it also cannot be liable for breaching their implied tecisling the
implied covenant of good faith and fair dealiihdy.at 1113.

Blocker does not dispute the general proposition under Georgia law that a person may not
be liable for breaching a contract if the person was not a party to the contract. ‘It is
fundamental that a person who is not a party to a contract (i.e., is not named in et eouitr
has not executed it) is not bound by its terrddza Properties, Ltd. v. Prime Bus. Investments,
Inc., 240 Ga. App. 639, 642 (199@Jeaned up)aff'd, 273 Ga. 97 (2000Nor doeBlocker
dispute that Cigna was not a party to the health plans or that a claim for bréaenaplied
covenant of good faith and falealing cannosurviveapart from a viable breach of contract
claim.

Instead, Blockeargues that Cigna “expressly agreed to be sued for failure to properly
administer prescription drug benefits,” which shows that it “intended that it colilsbbe unde

the Plan.”Doc. #215at 89. He relies on a clause in the plans entitled “Legal Action” that states:
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“In most instances, you may not initiate a legal actigainst Cignauntil you have completed
the LevelOne and Levelfwo appeal processes. If your appeal is expedited, there is no need to
complete the Levelwo process prior to bringing legal action.” Doc. #215-8t(@mphasis
added by Blocker). But Blocker omits the prefatory sentence: “If your plan is governed by
ERISA, you have the right to bring a civil action under section 502(a) of ERISA if yowotare
satisfied with the outcome of the Appeals Procedure.” Doc.-228124 (emphasis added); Doc.
#2023 at 21 (same). Viewed in context, the language that Blocker relies on makekatiear
“Cigna” acknowledgedanly that it could be sued under ERISA (i&torgiacommon law), and
even then only if it applies to the plan in quesfi@liocker did not bringan ERISAclaim
because he could not; as he concedes, his health plans were “governmental plans” as defined by
29 U.S.C. 81002(32), Doc. #198 at 28 €%), and they are therefore exempt from ERIS2€29
U.S.C. 81003(b)(1). Blocker does not cite any authority to supporatgementhat contracting
parties can write in a ngparty’s willingness to be sued, and that such a term would be
enforceable in Georgia, let alone any otB@te.

Blocker further argues that Cobb County delegated to Cigna its obligatiadminister

the plans in accordance with their terms and dsathe plans’ primary obligor, Cigna is liable to

3In what is likely a byproduct of Cigna’s use of the same stock contract for both itsviitidgrand administrative
services agreements with employers, there is some confusion betweeni¢iseapaut the use of the word “Cigna”
in the health plans. Specifically, the plans state in a clauskedritmportant Information” that “REFERENCES
TO‘CIGNA'. .. SHALL BE DEEMED TO MEAN YOUR ‘EMPLOYER” Doc. #2022 at 5; Doc. #2038 at §
i.e, the plans’ sponsor Cobb County, Doc. #20& 28; Doc. #203 at 25. But the surrounding text clarifies that
this interpretive rule only applies tREFERENCES TO INSURANCEwvhen necessaryT'O INDICATE THAT
THE PLAN IS SELFINSURED.” Absent this clarification, parts of the plans simply make no sense, fiinus
example “Cigna” best means “Cobb County” when the plans discuss what coverage™®itjpaovide for
prescription drug expenses. Doc. #2208t 10; Doc. #2032 at 10. But “Cigna” best means the defendant Cigna
whenthe plangliscuss “Cigna’s” claims processing procedures. Doc. #28221; Doc. #2032 at 19. Interpreting
these provisions in thway is truest to the plans’ explication thiHE BENEFITS DESCRIBED IN THIS
BOOKLET ORANY RIDER ATTACHED HERETO ARE SELANSURED BY COBB COUNTY
GOVERNMENT WHICHIS RESPONSIBLE FOR THEIR PAYMENTwhereas the defendant Cigna
“PROVIDES CLAIM ADMINISTRATION SERVICES TO THE PLANBUT CIGNA DOES NOT INSURE THE
BENEFITS DESCRIBED.Doc. #2022 at 5; Doc. #203 at 5

5
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plan obligees like Blocker. Doc. #215 a84But the record does not show that Cigna assumed
any obligations under the health plans between Blocker and Cobb County, to which it was not
privy.*

Blocker misplaces his reliance dfonroe v. Bd. of Regents of Univ. Sys. of Geo2t8
Ga. App. 659 (2004 case in which the Georgia Court of Appeals held that because the claims
administrator Blue Grss & Blue Shield of Georgia, Inc. “signed the Health Plan Document
under language reading, ‘The Claims Administrator hereby agrees to adniorister
employeesf the Plan Sponsor,” it “expressly undertook certain obligations ‘fr th
employees.”1d. at 666. In other words, “Blue Cross directly obligated itself to the Plan
beneficiaries by signing the Health Plan Documedt.at 667 n.5TheMonroedecision is
distinguishable becaugockercannot show that Cigna signed his health plans, aediew of
the plans does not reveal any such signature by Cigna

Nor do the other cases cited by Blocker support mmirectory v. William Muhr, LLC
2006 WL 8434072 (C.D. Cal. 2006), the countedthata delegate assumaslelegating party’s
duties “if the delegatexpressly promisdbe delegating party to perform that pastgduties
under an “assumption agreemend’at *4 (internal quotations and citation omitted; emphasis
added) Similarly, in Sterling v. RedevelopmieAuth. of City of Philadelphj&836 F. Supp. 2d
251 (E.D. Pa. 2011aff'd, 511 F. Appx 225 (3d Cir. 2013)the court found that a delegate was
contractuallyliable to an oblige®y “entering intdan agreementjith the[obligee]and
[delegating partyaind thereby agreeing to assumetlas delegating party$ assignedthe

delegating party]'s obligations . .” Id. at 266.And in Holland v. Fahnestock & Cp210 F.R.D.

4 Blocker notes that Cigna’s logo is plastered all over the health plans aaliegas that it drafted the plans. Doc.
#215 at 5. But againehcites no law to support the suggestion that an enéitydiiafts a contract thereby becomes a
party to it or even assumes any obligations under it.

6
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487 (S.D.N.Y. 2002), there were questions whethenitinlly oral delegation was valid, but it
was alleged that the delegating party subsequertymalized its. . .assignment by assigning
in writing to [the delegate] .. all of [the delegating party]'sghts and any and all related duties
and obligation'sin [certain agreements]ld. at 497.All these cases are distinguishable because
Blocker cannoshowthat Cignha expresslggreedo assume Cobb County’s obligations to
Blockerpursuant tdhealth planghat Cigna wasot a party to

Blocker’s only remainingrgument is that Cigna is liable to Blocker for violation of the
obligations it assumed under its administrative services agreement with Cobb Cductty, w
Blocker concedes he was not a party to. Doc. #215 at 7 (referencing the agreemedribetw
Cigna andCobb Count[ Jy”). As Cigna asserts, this is little more than a-4bantly beneficiary
argument in disguiséoc. #220 at 90; see alsdca. Code Ann. 8-220(b) (“The beneficiary
of a contract made between other parties for his benefit may maintatti@anamgainst the
promisor on the contract.”T.his thirdparty beneficiary argumefdils for several reasons.

First, although the second amended complaint states that “Plaintiff BlockdreaSthte
Law Subclass members are. either parties to or itd-party beneficiaries of [the] Plans,” Doc.
#198 at 306 (1.02), Blocker has abandoned any tipatty beneficiary claim he might have had,
Doc. #215 at 8 n.@oting that “Plaintiff doesn’t allegedny “third-party beneficiary clainm
this cas® . Secad, Blocker alleged in the second amended complaint that Cigna breached the
health plansnot that it breached issdministrative services agreemavith Cobb CountySee,
e.g, Doc. #198 at 102 (§07) (“Defendant [Cigna] breached the Plans in each dffthestates
by requiring participants and beneficiaries to pay amounts for prescription drugsse ektee
amounts authorized in the Plans, including ‘spread’ and ‘clawbacks.”), 1Z5{{(“Defendant

[Cigna] has breached the covenant of good faith fair dealing in the Plans as alleged herein.”)
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see alsad. at 8 n.1 (distinguishing the health “Plans” from the “administras@ssicesonly’ [ ]
contracts”) Therefore to the extent Cigna owed any obligations to Blocker by virtue of the
administrative services agreement, Blocker has not alleged that Cigna violatedzem.

Third, the administrative services agreemamtvides “This Agreement is solely for the
benefit of Employer and [Cigna]. It shall not be construed to create any legairsabi
between [Cigna] and any other party.” Doc. #21&t 10(8 13). In theMonroecasethatBlocker
cites the court found that similar language was sufficient to precludephntg standingSee
268 Ga. App. at 6666. The additionatasescited by Blockerexplain why:a delegate’s duty to
an obligee is by virtue of the obligee’s statas anntended beneficiargf the assumption
agreement Directory, 2006 WL 8434072, at *emphasis added$terling 836 F. Supp. 2d at
266 (same). Blockecannot claim to be an intended beneficiary of the administrative services
agreement which expressly disclaims that it is for the benefit of third plgkadsm.

In arguing that this express disclaimer does not defeghinisparty beneficiary claims
Blocker relies orVersico, Inc. v. Engineered Fabrics Cqr@38 Ga. App. 837 (1999n
Versico, Engineered Fabrics Corporation (“EFC”) suéafsico, Inc.(“Versico”) for failing to
repair a roofing system that had beeitd and warrantethy Goodyear Tire & Rubber Company
(“Goodyear”).ld. at 83738.1n an agreement between Goodyear andi¢erssoodyear sold its
roofing systems businesandVerdco agreed topgerform all warranty service obligations of
[Goodyear]relating to roofing products. . sold by[Goodyear]prior to the closing datéld. at
840.Despite informing warranty holders to direct their repair requests to it andedegeit
performing some repairs for EFZergco argued that it was not liable to EFC under the
agreement’siothird-party-beneficiaries clausébid. But theGeorgia Court of Appeal®und

thatthe trial court did not err in allowing EFC’s claimproceedoy construinghe clausethat
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barred thirdparty beneficiarieto excludeexisting warranty holdersa construction that was
necessaryo avoid a apparentonflict betweerthe nothird-party-beneficiaryclause and the
assumption-okxisting-obligations provisionld. at 84041.

Blocker’s reliance oWersco fails because he cant point to anysimilar provision in the
administrative services agreemamtwhich Cigna expresslggreed to assunaay obligations to
third partiesSeeDoc. #247 at B (principally quoting from provisions in the health plafig)e
only two provisionshecites inthe administrative services agreement are unavailing. The first
states that Cobb County delegates to Cigna “the authmegigonsibility anddiscretion to
determinecoverage under the Plan..” Doc. #2161 at 6 (82(c)).But it is not clar how that
language creates any obligation between Cigna and members of the health plans su&ers Bloc
and he has cited no factually analogous case law that holds as much. The second provision
incorporates in the definition of “Agreement” all “Exhibitsvhich include the health plankl.
at 4.Again, however, it is counterintuitiite concludehat a party to an agreement assumes the
obligations of a second agreement simply because the first agreement incorpers¢esnd,
and Blocker has failed to cite any case law sugggeas much.

CONCLUSION

For the reasonstated above, the Court GRAR the partial motion to dismiss CouiAt
(breach of contrac@ndCount X(breach of the implied covenant of good faith and fair dealing)
of the second amended complaDoc. #202.

It is so ordered.

Dated at New Haven th&lstday of August 2020.

[s/ Jeffrey Alker Meyer

Jeffrey Alker Meyer
United States District Judge




