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UNITED STATES DISTRICT COURT
DISTRICT OF CONNECTICUT

JAMES T. COSTELLO,
Plaintiffs,

V. No. 16-cv-1706 (VAB)

WELLS FARGO BANK NATIONAL

ASSOCIATION, FEDERAL HOUSING

FINANCE AGENCY, et al.
Defendants.

RULING AND ORDER ON MOTIONS TO DISMISS AND MOTIONS FOR
SANCTIONS

James T. Costello, (“Plaintiff”) brings this actigmp se against Wells Fargo Bank
National Association (“Wells Fargo”); the éferal Housing Finance Agency (“FHFA”), the
conservator for the Federal National Mortg&gsociation (“Fannie Mae”); the Mortgage
Electronic Registration System (“MERS”); titanstar Mortgage, LLC (“Nationstar”); and
Fannie Mae (collectively, the “Defendants”). EQo0. 1. Mr. Costello seeks declaratory relief
against all Defendants, allegsit Wells Fargo has violatékde Connecticut Unfair Trade
Practices Act (“CUTPA”); alleges that Wellsriga has engaged in negligent representation;
alleges that Wells Fargo has engaged in publibéy places him in a false light; alleges that
Wells Fargo has engaged in vexatious litigatiod abuse of process against him; alleges that
MERS has violated CUTPA,; alleges that BtéFA, as the conservatof Fannie Mae, is
vicariously liable to him; and alleg#isat Nationstar has violated CUTPA.

Defendants each move to dismiss Mr. @hsts Complaint. ECF No. 37 (FNMA,
MERS, and Wells Fargo); ECF No. 40 (Natiomst& CF No. 45 (FHFA). Mr. Costello has

moved, under Fed. R. Civ. P. 11(c), for sanctagainst FHFA’s counsel. ECF No. 43. For the
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reasons that follow, the CoUBRANTS each of the pending motions to dismiss BYtNIES
the pending motion for sanctions.
l. FACTUAL ALLEGATIONS

Mr. Costello alleges that, in 1991, he ghaised a condominium unit in Waterbury,
Connecticut (the “Property”). Compl.1®, ECF No. 1. On or around September 12, 2003, Mr.
Costello alleges that he refinanced the gage note on the Property with Wells Fargo Home
Mortgage.Id.  20. He alleges that the mortgage deed was duly recorded in Waterbury land
records.ld. On September 12, 2003, as part of the refinancing, Mr. Costello signed a
promissory note with Wells Fargo Home Momgathe “Mortgage Note”) for the principal
amount of $42,213.00 payable to Wdtsrgo Home Mortgage. Mortgage Note at 1, ECF No.
38-2 Ex. A. On the same date, Mr. Costelkecuted and delivered to Wells Fargo Home
Mortgage a mortgage deed (the “Mortgage Dead’$ecurity for the note. Mortgage Deed at 1,
ECF No. 38-2 Ex. B. Wells Fgo Home Mortgage later merged into Wells Fargo. Compl. § 1.

On May 10, 2004, around eight months afterrifinancing, Mr. Costello alleges that
MERS, as nominee for Wells Fargo, filed a release of mortgage as to Mr. Costello’s previous
mortgage, which was with American ke Funding Corporation. Compl. { 21.

A. Bankruptcy Action

On July 24, 2014, Mr. Costello, through counfidd a voluntary petition for bankruptcy
under Chapter 7 (the “Petitionit) the United States Bankrugt€ourt for the District of
Connecticut (the “Bankruptcy Court”), initiag a bankruptcy proceeding (the “Bankruptcy
Action”). Compl. § 22. In the Petition, Mr. Ceflb listed Wells Fargas a creditor with an

undisputed, first priority secuyiinterest in the Property.Petition at 13, ECF No. 38-3

L Mr. Costello’s Petition listed the value of the Propert§$25,000, the amount of claim without deducting the value
of collateral as $35,646, and the value of the unsecured portion as $10,464.
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(“Schedule D — Creditors Holding Secured Claim3)nder the Chapter 7 Individual Debtor’s
Statement of Intention portiasf the Petition, Mr. Costello déared, under penalty of perjury,
that he intended to surrender the Rty to Wells Fargo Home Mortgagéd. at 34.

On August 13, 2014, Wells Fargo moved the Baptcy Court for relief from automatic
stay to enforce its remedies to foes® upon and obtain possessof the PropertySee
generallyMot. Rel. Stay, ECF No. 38-4. (Gxugust 28, 2014, the Bankruptcy Court granted
Wells Fargo’s motion, allowing Wells Fargo “andits successors and assigns to commence
and/or continue and prosecuteésolution a foreclosaraction” as to the Property. Order Rel.
Stay at 1, ECF No. 38-5.

Mr. Costello alleges that, on August 2814, the Bankruptcy Court Trustee conducted a
meeting with Mr. Costello, his counsel, and Kostello’s creditors, wbh Wells Fargo did not
attend. Compl. 1 23. Mr. Costello alleges thathis meeting, he “orally affirmed to the
Trustee, his intent to surnider his equity interest” in éhProperty to Wells Fargdd.

On September 7, 2014, the Trustee submitted the Chapter 7 Trustee’s Report, which
certified that Mr. Costello’s bankruptcy estatethbeen fully administered.” Bk. Docket at 3,
ECF No. 38-6. It certified, in relevant paifssets Abandoned (wibut deducting any secured
claims): $25000.00.1d. Mr. Costello alleges that thedbhandoned asset was the Property.
Compl. T 25.

On October 29, 2014, the Bankruptcy Cayrented Mr. Costello his bankruptcy
Discharge.SeeOrder of Discharge at 1, ECF No. 38-The Bankruptcy Court closed Mr.

Costello’s case on November 13, 20BkeBk. Docket at 3.



B. Post-Bankruptcy Interaction with Wells Fargo

On September 25, 2014, Mr. Costello alleges Wells Fargo sent him a letter regarding
his post-bankruptcy options as to the Prope@gmpl. § 26. The letter explained the “options
available that may assist in addressing tHmgeent status of the mortgage loan” on the
Property. 9/25/14 Letter at 1, ECF No. 1-Pat One of the options the letter was:

Deed in Lieu of Foreclosure: In sitians where you are no longer interested in
retaining the property, this program alloyau to transfer odeed ownership of
the property back to the investor dondego the lengthy process involved in a
foreclosure.
Id. The letter further explaineddh while Mr. Costello had “been discharged from personal
liability” for the mortgage on the Property, Wells Fargo “retains a valid and enforceable lien
against the property and we will enforce those riglttde the loan is in default,” and that while
Mr. Costello would “not be peosally liable for the debt in arfpreclosure action, [he] wlould]
lose interest and rigé to the property.d.

On October 21, 2014, Mr. Costello allegeatthis bankruptcy attorney telephoned Wells
Fargo and, in Mr. Costello’s presence, confirrteetiVells Fargo that Mr. Costello intended to
take the option of surrendering the Propertyekgcuting a quitclaim deed. Compl.  27. Mr.
Costello alleges that Wells Fargo confinmeceipt of this message over the phoiae.

On October 25, 2014, Mr. Costello allegestthe duly executed a quitclaim deed to
convey the Property to Wells Far@fbe “Quitclaim Deed”). Compl. {1 27. He alleges that Wells
Fargo acknowledged receipt on November 20, 20d4 see alsdl1/20/14 Letter at 1, ECF No.
1-1 at 30 (indicating receipt of Quitclaim Deed)he November 20, 2014 letter from Wells

Fargo noted that the Quitclaim Deed “does nigage a borrower fromdel responsibility for

the Security Instrument” and that while thenkruptcy discharge protected Mr. Costello



“personally from the collection of debt,” thiithe mortgage became delinquent, Wells Fargo
could “exercise [its] rights againtte property.” 1120/14 Letter at 1.

Mr. Costello further alleges that Wells ardid not record the Qtalaim Deed in the
land records. Compl.  29. Mr. Costello alsogdkethat he filed an affidavit attesting to his
conveyance of the Property in the Wty land records on October 4, 2014.; see generally
10/4/16 Aff., ECF No. 1-1 at 32.

C. ForeclosureAction

On October 29, 2015, Wells Fargo initiated eetdosure action in @necticut Superior
Court (the “Superior Court”),exking to foreclose on the Propeftiye “Foreclosure Action”).
Compl. 1 30see alsd-orecl. Docket at 1, ECF No. 38-8Vells Fargo filed an Affidavit of
Foreclosure by Market Sale Notice (the “Affidavit of Foreclosure”), in which a Wells Fargo
representative indicated thatldintiff or plaintiff's servicergave the mortgagor notice under
P.A. 14-84 on April 13, 2015 . . . more than 60 dagge passed sincectkate that the notice
was mailed, and” the mortgagor, Mr. Costello “diot agree to go forward with foreclosure by
market sale by the date indicated in the nctiddf. of Forecl. at 2, ECF No. 38-9. As Mr.
Costello alleges, the P.A. 14-84 referred tdateleration notice” requed under the mortgage
on the Property (the “April 2015 Accedion Notice”). Compl. T 32.

1. Wells Fargo Communications

Mr. Costello further alleges that, beten October 19, 2015 and continuing through mid-
December of 2015, Wells Fargo was repeatedgptening Mr. Costello, bbtat his home and
at his mobile phone, demanding payment efrtiortgage debt. On December 10, 2015, Mr.
Costello alleges that Wells Fargo sent him adettgicating that they ‘®rvice [his] mortgage on

behalf of your investor, Fanniae.” Compl. § 34; 12/10/15 ter at 1, ECF No. 1-1 at 43-44.



The letter discussed a “loan modification reviemd indicated that Mr. Costello had been
“removed from the loan modification review pess” because he “did not accept the offer for
assistance. 12/10/15 Letter at 1. Mr. Costelither alleges that heever requested nor
participated in the process for a loan modifmareview. Compl. § 34. Mr. Costello further
alleges that the same Wells Fargo emploitetsey Adcock, made the phone calls and signed
the December 10, 2015 lettdd.
2. Superior Court Proceedings

On November 9, 2015, Mr. Costello filed atma to dismiss Wells Fargo’s complaint in
the Foreclosure Action arguing that Wells Fargd&sm “is moot because any debt which could
have existed between Wells Fargo and Costel® discharged when Costello received a federal
bankruptcy discharge” and because Mr. Costedld executed the Quitclaim Deed. 11/9/15
Motion at 1, ECF No. 38-11. Mr. Costello furttergued that the SuperiCourt therefore had
no subject matter jurisdiction to grant the foreclosude. Wells Fargo responded, in relevant
part, that Mr. Costello’s Ch#gr 7 discharge prohibits oniy personanactions against the debt,
and that “the mere tendering of an unsolicited [quit claim] deed which was not accepted” does
not remove the obligation fmay the mortgage deb&eel2/8/15 Br. at 1-4, ECF No. 38-12 at 4-
7. On January 5, 2016, the Superior Court deliedCostello’s motion to dismiss “as a matter

tEIN 1

of law” “[flor reasons set forth in [Wells Faw{s] motion in opposition.” 1/5/16 Order at 1, ECF
No. 38-13. On January 25, 2016, the Superior Ossued an additional order clarifying the
earlier denial of the motion to dismiss, atlé&argo’s request, which included a finding that

the Quitclaim Deed “has not been acceptedWills Fargo. 1/25/16 Order at 1, ECF No. 38-

15.



On January 28, 2016, Mr. Costello filed a rontto strike or, irthe alternative, to
dismiss Wells Fargo’s complaint in the Forstire Action, arguing th&Vells Fargo failed to
join Fannie Mae as a necessary party, anchagyguing that the Quitdla Deed already gave
Wells Fargo the property and fher arguing that “Wells Fargo reither owner nor holder of
[his] discharged note.” 1/16/2016 Motion aECF No. 38-16. On May 24, 2016, the Superior
Court denied this motion to strike without prejuaifinding that “ther@ppears to be no basis”
to grant the motionSee5/24/16 Order at 1, ECF no. 38-17.

3. April 2015 Acceleration Notice Dispute

On May 27, 2016, Mr. Costello filed anothraotion to dismiss Wells Fargo’s complaint
in the Foreclosure Action, this time raising tiew argument that Wells Fargo “failed to provide
prior notice to Costello of its intent to acceler the mortgage note.” 1/27/16 Motion at 1, ECF
No. 38-18.

On August 5, 2016, the Superior Court hetdevidentiary hearing on the motion to
dismiss. Compl. 1 38. Among the issues ragithl respect to this motion was the issue of
whether Mr. Costello ever received the April 80Acceleration Notice that Wells Fargo alleged
had been delivered to Mr. Costefldnome address on April 18, 201SeeUnited States Postal
Service (“USPS”) Tracking at 1, ECF No. 1-158t Mr. Costello was able to provide a USPS
Delivery receipt that showed that an individnamed Kevin Lavery signed for the delivery of
the April 2015 Acceleration NoticeSeeUSPS Receipt at 1, ECF Nb.1 at 61. Mr. Costello
alleges that he does not know wio. Lavery is. Compl. { 38. MKCostello further alleges that
Wells Fargo presented contradictory testimbmoyn two witnesses regarding the date the
acceleration notice was issuedthwone testifying that it was April 9, 2015 and another

testifying that it was April 13, 20139d. Mr. Costello further allges that, while Mr. Costello



provided alleged originals of the “mortgage daed note,” he alleges that those documents may
also be “fabrication[s]” like the AdrR015 Acceleration Notice allegedly walsl. § 29.

On August 16, 2016, the Superior Court grdriter. Costello’s motion and dismissed the
Foreclosure ActionSeeCompl. § 40see alsdismissal Order, ECF No. 38-19. The Superior
Court found that the underlying mgage deed “clearly requires notice of default prior to
acceleration.” Dismissal Order at 4. The SugpeCourt found that, while the USPS tracking
information showed that the April 2015 Accelgon Notice was delivered to Mr. Costello’s
home address in Stratford, Connecticut, the USPS receiptrased that another individual,

Mr. Lavery, had actually signed fdre delivery, in addition to Mr. Costello’s affidavits stating
that he had never received the April 2015 Aecation Notice and that he did not know Mr.
Lavery. Id. at 5-6. The Superior Cauurther found that Wells Fgo was unable to present any
evidence that disputed Mr. Costello’s exde disputing his receipt of the April 2015
Acceleration Notice, thus Wells Fargo failed “twsgv that [Mr. Costello] received proper notice
of the default and acceleration, a necessary condition precedent to bringing” the Foreclosure
Action. Id. at 7-8.

D. Transfer of Mortgage Serviang Rights to Nationstar

On August 15, 2016, Wells Fargo sent Mr. @bsta letter notifying him that the
servicing of his mortgage loan was transfetetlationstar. Compl] 41; see also 8/15/16
Letter, ECF No. 1-1 at 62. On September 13, 2BBbionstar sent Mr. Costello a letter, also
notifying him of the transfer. Compl. { 42.

On September 7, 2016, the Waterbury land recomdicate that Wells Fargo assigned the
mortgage deed to Nationstar. Compl. {gBE alsdrecord, ECF No. 1-1 at 73. Mr. Costello

alleges that “[n]either Wells Fargo nor Nationstar notified [him] of the transfer of the mortgage



deed,” and further alleges that the “transfea raullity because only the owner of a note can
transfer the mortgage deed,” and that “WEHlsgo[‘s] own documents point to Fannie Mae as
the lawful owner.” Compl. { 44.

On September 19, 2016, Nationstar, as the “ragegdoan servicer,” sent Mr. Costello an
acceleration notice (“September 204&celeration Notice”). Compl] 43. The letter indicated
that Mr. Costello’s mortgage note was in ddfa 9/19/16 Letter at 1, ECF no. 1-1 at 66. It
further stated that the total amount past ‘Gioeuding principal, inerest, and escrow, if
applicable” as well as “latfees, NSF fees, and other fees and advances” was $20,6R86.31.
The letter also noted that “Nationstar is a deliector” and that “[t]his is an attempt to collect a
debt,” but that if Mr. Costellevas “currently in bankruptcy or have received a discharge in
bankruptcy,” the acceleration notia&as “not an attempt to collect a debt from you personally to
the extent that it is included in yohankruptcy or hasden discharged.1d.

Mr. Costello further allegethat the December 10, 2015 lettedicating that Wells Fargo
services his mortgage on behalfFannie Mae establishes tHaannie Mae is the owner of the
mortgage note,” and that anys&gnment of the mortgage demdst come from Fannie Mae
because the mortgage deed follows the note mshie” Compl. { 48. Mr. Costello therefore
alleges that “Wells Fargo lacked authority teigs the mortgage deed” to Nationstar, as Wells
Fargo allegedly did on September 7, 201d. Mr. Costello further alleges that “[b]ecause
FHFA succeeded to Fannie Mae’s right, titles and privileges,” allegedly under 12 U.S.C. 88
4617(b)(2)(A) and (B)(iii), “FHFAstands in Fannie Mae’s shoes and is Fannie Mae for all
relevant legal purposesld. 71 50-51.

Mr. Costello also allegesdh“[a]s a consequence of Wekargo's failure to properly

and timely disclose transfer of its benefidgrakrest to MERS as nominee for Wells Fargo and



MERS transfer of the beneficiadterest to Fannie Mae, FapriVlae must seek equitable title
from Wells Fargo.”ld. § 52. Mr. Costello himself allegehat he “lacks any property right”
over the Property because of the Quitclaim Dddd{ 49.

Il. STANDARD OF REVIEW

A. Rule 12(b)(6)

A motion to dismiss for failure to stateekim under Rule 12(b)(6) is designed “merely
to assess the legal feasibility of a complaint, not to assay the weight of evidence which might be
offered in support thereof.Official Comm. of Unsecured Creditors of Color Tile, Inc. v.
Coopers & Lybrand, LLP322 F.3d 147, 158 (2d Cir. 2003) (internal citations omitted). When
deciding a Rule 12(b)(6) motion to dismiss, a touust accept the material facts alleged in the
complaint as true, draw all reasonable inferencéavior of the plaintiff, and decide whether it is
plausible that the plaintiff has a valid claim for reliéfshcroft v. Iqgbal556 U.S. 662, 678-79
(2009);Bell Atl. Corp. v. Twomb|y550 U.S. 544, 555-56 (2007 re NYSE Specialists Sec.
Litig., 503 F.3d 89, 95 (2d Cir. 2007). When evahmt complaint unddRule 12(b)(6), the
Court “giv[es] no effect to legal condions couched as factual allegationStarr v. Sony BMG
Music Entm't 592 F.3d 314, 321 (2d Cir. 2010).

A plaintiff's “[flactual allegations must benough to raise a righa relief above the
speculative level,” and assert a sawf action with enough heft to show entitlement to relief and
“enough facts to state a claim to rélieat is plausible on its face. Twombly 550 U.S. at 555,
570. A claim is facially plausiblié “the plaintiff pleads factual@ntent that allows the court to
draw the reasonable inference that the defeinddiable for the misconduct allegedgbal, 556

U.S. at 678. Although “detailed factual allegagbare not required, a complaint must offer

” o ”

more than “labels and conclusions,” “a formulacitation of the elementdf a cause of action,

10



or “naked assertion [s]” devoid of “further factual enhancememvombly 550 U.S. at 555-57.
Plausibility at the pleading stags nonetheless distinct fropnobability, and “a well-pleaded
complaint may proceed even if it strikes a saynvge that actual proof of [the claims] is
improbable, and ... recovery is very remote and unlikellg."at 556 (internal quotation marks
omitted).

All of Mr. Costello’s claims are base@é#wvily on events related to an underlying
bankruptcy proceeding as well as an underlying fosegk action in Connecticut state court. In
addition to the factual allegations in Mr. Celgt’s Complaint, the Court “may permissibly
consider documents other thigme complaint in ruling on motion under Rule 12(b)(6).”

Garanti Finansal Kiralama 45. v. Aqua Marine & Trading Inc697 F.3d 59, 64 n. 4 (2d Cir.
2012) (citingRoth v. Jenning489 F.3d 499, 509 (2d Cir.2007)). “Documents that are attached
to the complaint or incorporated in it by refece are deemed part of the pleading and may be
considered.”ld. “Even where a document is not inporated by reference, the court may
nevertheless consider it where the complailséeavily upon its terms and effect, which
renders the document integral to the complai@tiambers v. Time Warner, In€82 F.3d 147,
153 (2d Cir. 2002) (internal quotation marks omittefididitionally, “[c]Jourts may also properly
consider matters of which judicial notice may be takdtidlebian v. Bery644 F.3d 122, 131 n.
7 (2d Cir. 2011) (internal guotation marks omittet\ court may take judicial notice of a
document filed in another court rfor the truth of the matters ast in the other litigation, but
rather to establish the fact of such litigation and related filinGddb. Network Commc'ns, Inc.

v. City of N.Y,.458 F.3d 150, 157 (2d Cir. 2008).

2 To the extent that the factual allegations concern ttwdeof the underlying bankptcy and foreclosure actions,
the Court also considers the public filingslarther parts of the record in those casese Halebian644 F.3d at
131 n. 7 (indicating that courts may “properly consider matters of which judicial notice cdribewhien deciding

11



B. Rule 12(b)(1)

“The plaintiff bears the burden of provisgbject matter jurisdiction by a preponderance
of the evidence,” though the Court must “constralléambiguities and draw(] all inferences in a
plaintiff's favor.” Aurecchione v. Schoolman Transp. Sys., #6 F.3d 635, 638 (2d Cir.
2005) (internal quotation marks omitted). Wéhardefendant's motion to dismiss raises a
“factual attack for lack of subject matter gdiction,” the Court “must determine whether the
factual predicate for subject matter existRisso v. City of Hartfordl84 F. Supp. 2d 169, 178
(D. Conn. 2002). In making this determination féhés no presumptive truthfulness to the facts
alleged in the complaint, and the court may consider evidentiary matter presented in an affidavit
or otherwise in addition to the complaintd. (citing Kamen v. Am. Tel. & Tel. C&/91 F.2d
1006, 1011 (2d Cir. 1986) (“However, when, as hsubject matter jurigdtion is challenged
under Rule 12(b)(1), evidentiary matter mayppesented by affidavit or otherwise.”)).

C. Pro Se Party

Additionally, because Mr. Costello brings this cps® sq the Court must construe his
filings “liberally” and interpret them “to raise the strongasguments that they suggest.”
Triestman v. Fed. Bureau of Prisods0 F.3d 471, 474 (2d Cir. 2008ge also Ruotolo v.
I.R.S, 28 F.3d 6, 8 (2d Cir. 1994) (explaining tipab selitigants should be afforded “special
solicitude” because they are nopresented by counsel). Despite special solicitude that the
Court must show Mr. Costellout of consideration for higro sestatus, his Complaint must still
meet the “pleading standards otherwise presciilyeitie Federal [R]ules of Civil Procedure” in
order for his case to procee8uares v. Verizon Commc'ns lngdo. 11-CIV-5050 (LAP), 2012

WL 4571030, at *3 (S.D.N.Y. Sept. 29, 20XRjternal quotation marks omitted).

a Rule 12(b)(6) motion)Glob. Network458 F.3d at 157 (providing that courts may take judicial notice of
“document[s] filed in another court” in order to “dsliah the fact of such litigation and related filings”).
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lll.  DISCUSSION

Mr. Costello’s Complaint consists of nineunts. Count One regsts declaratory relief
against all Defendants “verifying Fannie Ma®wnership in the mortgage note and Wells
Fargo’s equity ownership” and “holding Wells Fargo accountable and financially responsible” to
any parties who claim an intetan the Property. Compl{ 58-76. Count Two seeks injunctive
relief against all Defendants, preventing Defenglamid all parties who claim an interest in the
Property “from threatening and/or instituting angdeor other actions against” Mr. Costello or
“asserting any rights against’rhipertaining to the Propertyd. {1 77-80. Count Three brings a
claim against Wells Fargo for alleged violationsSTd TPA for an alleged faure to disclose “the
assignment of [Mr. Costello’s] mortgage desdl note to MERS” and fdVells Fargo’s various
representations in the Foreclosure Actidah. 9 81-88.

Count Four brings a claim against Wellsdeafor negligent misrepresentation for Wells
Fargo’s various representatianshe Foreclosure Action and fransferring certain rights to
MSR or Nationstarld. 1 89-99. Count Five brings a ctaagainst Wells Fargo for alleged
“false light invasion of privacy” for allegedly sriepresenting facts in the Foreclosure Action in
a way that cast Mr. Costello “in a false lightd. 1 100-108. Count Six brings a claim against
Wells Fargo for vexatious litigation and abuseuaicess in connection with the Foreclosure
Action. Id. 11 109-117.

Count Seven brings a claim against MEBRBSalleged CUTPA violations in connection
with Wells Fargo’s alleged assignment of the mortgage deed to MER®Y 119-126. Count
Eight brings a claim against Fannie Mae and-BHinder vicarious liability for the alleged

wrongdoing of Wells Fargo, MERS, and Nationstiat. 1 127-136. Count Nine brings a claim
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against Nationstar for alleged CUTPA violations in connection to Nationstar allegedly sending
Mr. Costello an acceleration noticeder the mortgage on September 13, 20di6{ 137-144.

A. Subject Matter Jurisdiction over FHFA

FHFA moves to dismiss the Complaint undeth Rule 12(b)(1) for lack of subject
matter jurisdiction and Rule 12(b)(®)r failure to state a claimSeeFHFA Motion at 1, ECF
No. 45. FHFA is a federal agency. Compl. { ltGappears that Mr. Costello’s allegations
against FHFA arise from FHFA®Nservatorship over Fannie MageeCompl. {1 50-51
(alleging that “FHFA succeeded to Fannie Maeghts, titles and privileges” and that “FHFA
stands in Fannie Mae’s shoes and is FaMae for all relevant legal purposesSge alsdl2
U.S.C. 8§4617(b)(2)(A) (providing that FHFA “dhas conservator aeceiver . . . immediately
succeed to . . . (i) all righ, titles, powers, and privilegestbk regulated entity). The primary
reference to FHFA in the Complaint is underu@t Eight, which bringa claim against Fannie
Mae and FHFA under “vicarious liability” for é¢halleged wrongful actsf Wells Fargo, MERS,
and Nationstar. Compl. 1 127-136.

The United States, “as sovegej is immune from suit” unlesg consents to be sued,”
and the terms of its consent to be sued defireCourt's jurisdiction to hear the suit.franzo v.
United States690 F.3d 78, 84 (2d Cir. 2012). The Fetdléat Claims Act (“FTCA”) waives
the sovereign immunity of the Unit&fates so that it can be suded“injury or loss of property .
.. caused by the negligent or wrongful acbmission of any [of its] employee[s] . . . acting
within the scope of his . . . employment, under circumstances where the United States, if a
private person, would be liable to the claimard@cordance with the law of the place where the

act or omission occurred.” 28 U.S.C. 8§ 1346(b)(T)he United States' waiver of immunity
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under the FTCA is to be strictly cdanged in favor of the governmentLliranzo, 690 F.3d at 84
(internal quotation marks omitted).

Suits under the FTCA are barred, if the pi#fifiails to exhaust ts or her administrative
remedies prior to bringing suiSee28 U.S.C. § 2675(a) (“An &on shall not be instituted upon
a claim against the United Stafes money damages for injury tss of property or personal
injury or death caused by the negligent oomgful act or omission of any employee of the
Government while acting within ¢hscope of his office or employnt, unless the claimant shall
have first presented the claim to the appropfi@geral agency and his claim shall have been
finally denied by the agency in writing ardnt by certified or registered mail.9ee also DeBoe
v. Du Bois 503 F. App'x 85, 89 (2d Cir. 2012) (“The dist court correctlydetermined that it
lacked subject matter jurisdion over those claims becausé&[ptiff] failed to exhaust his
administrative remedies under FTCA by filing amgmaint with the appropriate federal agency,
in this case ICE.”) (summary ordeNjfillares Guiraldes de Tineo v. United Staté87 F.3d 715,
720 (2d Cir. 1998) (“In sum, thenited States has not consehte be sued on a tort claim
unless the claim was first presed to the appropriate fedéegency in writing, was so
presented within two years after the claim acdraad specified the amount of the claim in
writing.”).

Mr. Costello’s Complaint includes no reface to his having raised his claims against
FHFA to the “appropriate Federal agency,” much less to his having exhausted the appropriate
agency’s administrative procedures, such thatlaisns “have been finally denied by the agency
in writing and sent by certifiedr registered mail.” 28 U.S.®@.2675(a). The Court therefore
finds that, because Mr. Costello has not showan ltle exhausted his admstrative remedies in

order to allow him to bring his claims agaifR#iFA, a federal agency, under the FTCA, the
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Court has no subject matter jurisiiim over his claims against FHFASee DeBqes03 F.
App'x at 89 (finding no subject rtiar jurisdiction under the FTCA¥ee alsAurecchione426
F.3d at 638 (providing that plaiffthas the “burden of proving subject matter jurisdiction by a
preponderance of the evidence”). Thus, the Cdismisses Mr. Costello’s claims against
FHFA.

B. Threshold Legal Question$

For the remaining defendants, the nine ceumiMr. Costello’s Cmplaint are all based
on the same set of intertwined questions, naifglyhe impact of the Quitclaim Deed on Wells
Fargo’s ability to initiate foreclosure actionstaghe Property and (b) the implications of Fannie
Mae’s alleged ownership of the Mortgage Daed Mortgage Note on whether Wells Fargo, as
a servicer of the mortgage, may initiate a favsate actions in its own name. The Court will

therefore address some of thgsestions before moving on ¢onsider whether each of the

3 Nationstar argues that the Court does not have subjéterjuaisdiction because the ammt in controversy is, in
its view, under $75,000SeeNationstar Br. at 10-1&ee als®8 U.S.C. § 1332(a) (“The district courts shall have
original jurisdiction of all civil actions where the matter in controversy exceeds the sum or valie0®0$
exclusive of interest and costs, and is between [diyares].”). Mr. Costello’s Complaint does not allege a
specific amount of damageSeeCompl. at 39 (requesting “compensatory damages,” “treble damages” under Conn.
Gen. Stat. § 52-568, and “punitive” damages under G@an. Stat. § 42-110(g) bwithout specific amounts).
With regards to the amount in controversy requirement for diversity jurisdiction, “whedlaniages sought are
uncertain, the doubt should be resolved in favor of the plaintiff's pleadikgsriinski v. Polish & Slavic Fed.
Credit Union No. 06-CV-688 (ARR)(LB), 2007 WL 2343673, at *5 (E.D.N.Y. Aug. 13, 2007). Based off the
Complaint, the Court finds no reason to doubt that@®stello’'s Complaint, as pleaded, meets the amount in
controversy requiremenSee Deutsch v. Hewes St. Realty C&99 F.2d 96, 101 (2d Cir. 1966) (holding that even
if there may be doubts about a plaintiff “substantiat[ing] that [Jhe should recover damagessis &” the amount
in controversy requirement, if the recdid not clear to a legal certainty tH§tte cannot do so” the court ought not
affirmatively decide that the amount in controversy requirement is not met).

4 As Mr. Costello’s claims arise from challenging théats of Wells Fargo and other parties in connection with
disputing the Foreclosure Action and the possibility ofrieifereclosure proceedings against the Property, Wells
Fargo argues that Mr. Costello’ahs should be barred by judicedtoppel under the theorylimre Failla, 838
F.3d 1170 (11th Cir. 2016)See Failla 838 F.3d at 1178 (“Having chosen to surrender [the property during the
Chapter 7 bankruptcy proceeding], the debtor must klioppposition to the creditor's subsequent foreclosure
action. Because the [plaintiffs] filed a statement offitita to surrender their house, they cannot contest the
foreclosure action.”). Because the Court finds that Msté€lo’s claims can be disssed on other grounds, the
Court does not reachehissue of judicial estoppel. The Court atetes that there mdye reasons to doubt the
validity of the rule established Failla, but does not opine on this questi@ee generally In re RyaB60 B.R. 339
(Bankr. D. Haw. 2016) (rejecting tir&illa rule).
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counts in Mr. Costello’s Complaint stateslaim against the remaining Defendants, Wells
Fargo, MERS, Nationstar, and Fannie Mae.

Mr. Costello argues that, in deciding thetimns for failure to state a claim under Rule
12(b)(6), the Court “may consider only the makxin the complaint,” and that the Court “must
assume the factual allegations are true and askhethietis plausible that the plaintiff is entitled
to relief.” Pl.’s Br. at 7-8 ECF No. 55-Ihe Court first clarifies that it can consider
“[dJocuments that are attaetl to the complaint or incorporated in it by referenGatanti, 697
F.3d at 64 n. 4, in addition to “matters of which judicial notice may be takiaelbian 644
F.3d at 131 n. 7, which includes court documents from the Bankruptcy Action and the
Foreclosure Action “not for the tiuof the matters asserted iretbther litigation, but rather to
establish the fact of suchigiation and related filings.'Glob. Network458 F.3d at 157.
Additionally, even if “a doament is not incorporated by refape,” the Court may still consider
it if “the complaint relies heavily upon its terrand effect,” rendering “the document integral to
the complaint.” Chambers282 F.3d at 153. The Court themef considers Mr. Costello’s
Complaint, all of the documents that Mr. Costello attaches to his Complaint, and also the
documents that Wells Fargo and Nationstar have attaheghibits to their motions to dismiss.

The Court further clarifies that, to thetent that many of the paragraphs in Mr.
Costello’s Complaint contain legal conclusioti®e Court must “giv[e] no effect” to thenStarr,
592 F.3d at 321 (“We review de novo a district ¢sudismissal of a complaint for failure to
state a claim under Federal Rules of Civibé&dure Rule 12(b)(6), accepting all factual
allegations as true, but giving no effect to leganclusions couched #&actual allegations.”

(internal quotation marks omitted)).
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1. Quitclaim Deed'’s Effect onWells Fargo’s Ability to Pursue
Foreclosure

Many of Mr. Costello’s allegations are bdsen his view that Wis Fargo did not and
does not have standing to commence a foreclosure a&em.e.g.Compl. 1 80 (“Costello is
entitled to an order . . . permanently enjoinglls Fargo [and all other parties] . . . from
threatening and/or instituting any legal or otaetions against [plaintiff] or . . . from asserting
any rights against [plaintiff] pertaining to [tiRroperty]”). Such stements are “legal
conclusions” that the Court does not presume to be true edresidering a Rule 12(b)(6)
motion. Starr, 592 F.3d at 321. As explained beldlg Court finds that Wells Fargo had
standing to commence the Forre Action, and to commenceadolosure proceedings against
the Property generally.

As the Supreme Court has explained, “[a] mage is an interest real property that
secures a creditor's right to repayment,” and jiicl instances, “the editor . . . is not limited
to foreclosure on the mortgaged property shohiddebtor default on habligation; rather, the
creditor may in addition sue to establish the debtop®rsonaniiability for any deficiency on
the debt and may enforce any judgment @gjahe debtor's assets generallydhnson v. Home
State Bank501 U.S. 78, 82 (1991). A ldr defaulting on his magage “can protect himself
from personal liability by obtaining a discharge in a Chapter 7 liquidatimh.“However, such
a discharge extinguishes only the personal liaklitthe debtor,” and “a creditor's right to
foreclose on the mortgage surviv@spasses through the bankruptcyd: at 82-83 (internal
guotation marks omittedgee also In re Rogerd89 B.R. 327, 334 (D. Conn. 2013) (“Even
though the debtor in such a cass bhtained a dischargelated to the sany@operty in a prior
Chapter 7 case, the Chapter 7 discharge was of personaniiability only. Thein remlien on

the real property is wholly parate from the debtor's persbliability on the property: the
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former gives a creditor recoursetaghe property itself, indepenateof any persoridiability of
the debtor.”).

Thus, as the Bankruptcy Court accuratedglained in its order of discharge in the
Bankruptcy Action, “a creditor may ta the right to enforce a valid lien, such as a mortgage or
security interest, against thelder’s property after the bankrugtdf that lien was not avoided
or eliminated in the bankrupt@ase.” Order of Discharge at 2.

Mr. Costello alleges that he executed the Quitclaim Deed to Wells Fargo, allegedly
“transferring all rights, title ad interest” in the Property Wells Fargo, that “Wells Fargo
acknowledged receipt” of the @ciaim Deed, Compl. § 2, andahWells Fargo’s subsequent
actions, including by instituting the Foreclosureigi are “in disregard of the Quitclaim Deed
[of] which Wells Fargo had cotrsictive notice ad possession.1d. { 74. Wells Fargo sent Mr.
Costello a letter, dated November 20, 20hdjgating that Wells Fargo had “Received Quit
Claim Deed.” 11/20/14 Letter at 1. That sdeteer, however, also specifically informed Mr.
Costello, again accurately undkerhnsonthat, “[oJnce Chapter 7 Bankruptcy discharge is
granted, the debt is no longepersonal obligation of the delst however, the lien remains on
the property and can be enforcedd:

The November 20, 2014 letter further informdd Costello that 4Quitclaim Deed does
not release a borrower from legakponsibility for tie Security Instrum#&” and that, while
“[t]he discharge of the Chapter 7 Bankruppsptects you personally from the collection of
debt,” “should the loan become delinquent [WeElsgo] may exercise our rights against the
property.” 11/20/14 Letter at IMr. Costello himself alleges &h Wells Fargo never recorded
the Quitclaim Deed in the Waterbury land recor@ampl. § 29. The Quitclaim Deed is signed

only by Mr. Costello.SeeQuitclaim Deed at 3, ECF No. 1lat 29 (containing entirely blank
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signature line for grantee Welsargo). Mr. Costello allegedly filed his own affidavit to the
Waterbury land records alleging that the Quital®eed conveyed the Property to Wells Fargo.
Compl. T 29.

The function of a deed “is merely to pasietio land, pursuant to the agreement of the
parties.” Lopinto v. Haines185 Conn. 527, 532 (1981) (intermgiotation marks omitted).
Under Connecticut law, “[t] form a valid and binding contract . . . there must be a mutual
understanding of the terms thae aefinite and certain betweeretparties,” and “[t]o constitute
an offer and acceptance sufficient to create émresable contract, each must be found to have
been based on an identical understanding by the partesit Bernard Sch. of Montville, Inc. v.
Bank of Am.312 Conn. 811, 830 (2014) (internal quotation marks omitted). Furthermore, under
Connecticut’s statute of fraud$n]o civil action may bemaintained” as to “any interest in or
concerning real property” unless “the agreement or a memorandum of the agreement, is made in
writing and signed by the party, or thesagjof the party, to be chargedConn. Gen. Stat. § 52-
550(a);see alsaMarkey v. Ditech Fin. LLCNo. 3:15-CV-1711 (MPS$R016 WL 5339572, at *2
(D. Conn. Sept. 22, 2016) (applying statute ofifimin context of purported oral modifications
to existing mortgage agreements or orakagents to forebear from foreclosure).

Mr. Costello has not aliged any facts to show thtitere was “an identical
understanding” between Wellsiga and himself as to the Quitclaim Deed. Without this
“identical understanding” — oput another way, a “mutual understanding of the terms that are
definite and certain between the partiesbider “[t]o constitute aloffer and acceptance
sufficient to create an enforceable contractthe Quitclaim Deed is not “a valid and binding
contract.” Saint Bernard 312 Conn. at 830. Wells Fargo’s only communication regarding the

Quitclaim Deed was the November 20, 2014eletivhich indicated that Wells Fargo had
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“[r]eceived” the Quitclaim Deed, 11/20/2014 Letter abdt this is not the same as an “identical
understanding” with Mr. Costello that WeHlsrgo would accept the Quitclaim Deed and the
property. Saint Bernargd312 Conn. at 830. Instead, thatdespecifically provided that,
“should the loan become delinquent [Wells Fangpaly exercise our rights against the property.”
11/20/14 Letter at 1.

Furthermore’[ tlhe general rule is that both pagnt of and tender gdayment of the
debt must be in money, unless the parties aghewise, or the obligee consents to accept some
other medium of payment . . . [t]his rule appliesnortgage debts,” aral“debtor has no right to
deed the property securing a dabthe creditor in settlement the debt where the contract
provides for payment in moneyBank of Boston Connecticut v. Pla#d Conn. Supp. 587, 589-
90 (1991);see also Mayron's Bake Shops, Inc. v. Arrow Stores,148.Conn. 149, 155-56
(1961) (“A tender is an offer to pay a debtischarge a duty, and, the case of a debt, the
offer to pay involves, as a general rule, thimalcproduction of the money and the placing of it
in the power of the persamtitled to receive it.”)in re WestPoint Stevens, In600 F.3d 231,
259 (2d Cir. 2010) (noting that as a general aut®ntract providing folamounts” or “fees” and
“costs” due “mean cash payments” in the abseneeamintract term “that would alter the plain
understanding” of such terms). In the absence of evidence that Wells Fargo actually accepted
and agreed that the Quitclaim Deed would §attse mortgage, the Quitclaim Deed does not
prevent Wells Fargo from being able to p@rs$oreclosure actions against the Property.

2. Fannie Mae’s Alleged Ownership of the Note

Mr. Costello’s Complaint alleges that Wellargo sent him a letter, dated December 10,

2015, which notified him that Wells Fargo “servicdJss] mortgage on belf of your investor,

Fannie Mae.” Compl. | 34; 12/10/15 Letter at 1. That letter also mentioned a “loan modification
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review” and indicated that MCostello had been “removed fraime loan modification review
process” because he “did not accept the dffieassistance, 12/10/15 Letter at 1, though Mr.
Costello further alleges that he never requestegaudicipated in suchprocess. Compl. T 34.
Based on this letter, Mr. Costelias alleged that Fannie Mae ig tlowner of his mortgage deed
and note” and had various obligats arising from that includégrovid[ing] notice of Fannie
Mae’s authorization to the transfer oétrmortgage servicing rights to Nationstak, § 5, and
that Fannie Mae’s alleged ownership of the gage deed affects Welargo’s “authority to
assign Costello’s mortgage deeml”’ 6, and that Nationstarettefore does not have the
mortgage servicing rightg]. 1 72. Mr. Costello further alies that he is “entitled to a
declaratory order . . . védying Fannie Mae’s ownership in the mortgage note."y 75.

Even assuming, for the purposes of decidiregDefendants’ motions to dismiss, that
Fannie Mae is indeed, factually, the “ownefMf. Costello’s] mortgge deed and note,”
Compl. 1 5, this does not have the legal meaniaghti. Costello alleges in his Complaint. Mr.
Costello’s statements as to the legal consecgeof Fannie Mae’s ownership of the mortgage
note are “legal conclusions” that the Court dogspnesume to be true when considering a Rule
12(b)(6) motion.Starr, 592 F.3d at 321. As the Court expkbelow, Fannie Mae’s ownership
of the mortgage note does not, as a matter ofpaswent Wells Fargo from being able to initiate
foreclosure actions nor invalidate the assignroémiortgage servicingghts from Wells Fargo
to Nationstar.

With respect to what party may enfoa@ote, Connecticut law provides that a:

‘Person entitled to enforce’ an instrumeneans (i) the holdef the instrument,

(i) a nonholder in possession of the instraneho has the rights of a holder, or

(iif) a person not in possession of the iastent who is entitled to enforce the

instrument pursuant to section 4289 or 42a-3-418(d). A person may be a

person entitled to enforce the instrumewen though the person is not the owner
of the instrument or is in wngful possession of the instrument.
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Conn. Gen. Stat. § 42a-3-301. Rolder” is defined, in relevaipart, as “[t]he person in
possession of a negotiable instrument that islgaya . to bearer.” Conn. Gen. Stat. § 42a-3-
201(b)(21). If the instrument is “endorsed iatk,” it “becomes payable bearer and may be
negotiated by transfer of possession alone.hrC&en. Stat. § 42a-3-205(a). “When a person
or entity has possession of a note endorsedainkbit becomes the valid holder of the note.
Therefore, a party in possession of a note, eseabin blank and thereby made payable to its
bearer, is the valid holdef the note, and is entiteto enforce the note.U.S. Bank, Nat. Ass'n
v. Schaefferl60 Conn. App. 138, 146 (2015) (discussimgrtgage notes and standing in
foreclosure actions) (internal citations omitted).

Furthermore, the “possession of a note endarsbthnk is prima facie evidence that it is
a holder and is entitled to enforce the ntieyreby conferring standing to commence a
foreclosure action.”U.S. Bank, N.A. v. Ugriri50 Conn. App. 393, 402 (2014). Once a
foreclosure action plaintiff edtéishes that it has possession of a note endorsed in blank, the
foreclosure action defendant ithe burden of “set[ing] up and prov[ing] the facts which limit or
change the [foreclosure amti] plaintiff's rights.” Schaeffer160 Conn. App. at 147.

In light of the above principk, “a loan servicer need rize the owner or holder of the
note and mortgage in order to havansting to bring a foreclosure actionJ’E. Robert Co. v.
Signature Properties, LLG309 Conn. 307, 327-28 (2013). Cof@en. Stat. § 49-17, which
governs foreclosure by the owner of a debt withegal title to the underlying property, “simply
requires a party to prove that they are thes@e entitled to receive the money secured by the
mortgage, and such a party may be sometiner than the owner of the notdd. at 325.
(internal quotation marks omitted). If a mortgage loan servicer demonstrates that “the principals

unequivocally manifested their intention tolawize the loan servicer to exercise” rights
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including the enforcement of the mgage, than the loan serviceill have standing to initiate a
foreclosure actionld. at 329 n. 19.

Connecticut state court have, thereféoend that where an entity, like Wells Fargo,
services a mortgage loan tibwned by Fannie Mae, Fannie Maas authorized the entity to
bring a foreclosure action in the servicarame rather than that of Fannie M&ee PHH
Mortg. Corp. v. CamergriNo. HHDCV106012369S, 2016 WL 2935570, at *9 (Conn. Super. Ct.
Apr. 29, 2016) (“From all of the foregoing, the cbconcludes that the plaintiff has established
its prima facie case for foreclosure: the pldingi the current owner and holder of the underlying
Note; the Note is endorsed in bkathe plaintiff and/or their aants have been in possession of
the original note since prior to the start of tfuseclosure action; when this suit was commenced,
the owner of the Note, Fannie Mae, authorizedplaintiff to act as servicer of this loan
including bring a foreclosure &an in servicer's name.”Wells Fargo Bank, N.A. v. Clegio.
CV116019620S, 2013 WL 452790, at *12 (Conn. 3u@e Jan. 7, 2013) (finding that a
plaintiff acting as servicer for a mortgage owrsy Fannie Mae “as the g in possession of a
bearer instrument, [the plaintiff] entitled to erde the note and has stamglito bring the present
action” and “has standing to bringetpresent action in foreclosure”).

Fannie Mae’s “Servicing Guide” gvides, in relevant part, that:

In order to ensure that a servicer is abl@erform he services and duties incident

to the servicing of the mortgage lo&@annie Mae temporarily gives the servicer

possession of the mortgage note when#weservicer, acting in its own name,

represents the interest of Fannie Maémeclosure actions, bankruptcy cases,

probate proceedings or other legal proceedings.

Serv. Guide at 84-85, ECF No. 38-2(0hus, Wells Fargo, as the holder of the Mortgage Note,

Compl. T 47, has the ability toifiate a foreclosure action on iisvn behalf against the Property.

5 The Court may consider this docurheattached to Defendant Wells Faigymotion to dismiss, because even
though it may not be “incorporated by reference” to ®wstello’s Complaint, as a key document governing the
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mortgage loan servicer demonssathat “the principals unequivally manifested their intention
to authorize the loan servicer to exercise” iightluding the enforcemeat the mortgage, than
the loan servicer will have standitminitiate a foreclosure actiorsignature Properties309
Conn. at 329 n. 19.

C. Entitlement to Declaratory and Injunctive Relief (Counts One and Two)

Count One of Mr. Costello’s Complaint seelelaratory relief as tearious allegations
regarding the legal implicatiorts the facts surrounding the Blaruptcy Action and Foreclosure
Action and the Defendants’ rights and abilitiearsunding any future foreclosure or other legal
action as to the Property. @pl. 1 58-76. Count Two seekgunctive relief on the same
theories, that the Court “permanently enjpibefendants and all other “unknown parties who
may claim or have claimed a beneficial intten the Property “from threatening and/or
instituting any legal or other actions” against Kostello or “from asserting any rights against”
Mr. Costello as to the Propertyd. 1 77-80.

Counts One and Two of the Complaint premised on Wells Fargo’s alleged “equity
ownership” of the Property, following Mr. Gtello execution of the Quitclaim Dee8ee
Compl. 11 75, 79 (alleging Wells Fargo’s ownershifeofuity interest” in tie Property). As the
Court explained above, Mr. Cedib’s execution of the Quitdliam Deed does not create a
contract because Wells Fargo never expresséiddstical understandingiwith Mr. Costello to
“constitute an offer and acceptance sufficientreate an enforceable contract” for them to

receive the equity interest in the proper8aint Bernargd312 Conn. at 830.

relationship between Fannie Mae and Wells Fargo in relation to the underlying mortgage and the Property, the
Complaint necessarily “relies heavily upon its terms afetefwhich renders [it] integral to the complaint,” and
therefore the Court “may mertheless consider it.Chambers282 F.3d at 152-53 (internal quotation marks
omitted).
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Mr. Costello also seeks relief in Coudise and Two premised on the allegation that
Wells Fargo did not have standing to commetheeForeclosure Action, or future foreclosure
actions, as the servicer of the Mortgadite allegedly owned by Fannie MageeCompl. 11
75, 78. As the Court discussed above, Wellgéaias standing to institute foreclosure actions
as the servicer of a mortgage in itsromame because Fannie Mae has “unequivocally
manifested [its] intention to authorize” mortgdgan servicers to exercise rights including the
enforcement of the mortgag&ignature Properties309 Conn. at 329 n. 19.

Because Mr. Costello’s requests for dectamatind injunctive relief in Counts One and
Two of the Complaint are premised on “legal dosmns” that the Court does not presume to be
true when considering a Rule 12(b)(6) motiStarr, 592 F.3d at 321, and the Court has found
that those legal conclusions aas,a matter of law, incorrect, Mcostello is unable to state a
claim on those counts of the Complaint under Ri2@)(6). The Courtherefore dismisses
Counts One and Two of the Complaint.

D. Absolute Immunity or Litigation Privilege (Counts Three, Four, and Five)

Counts Three, Four, and Five are basddrge part on Wells Fgo’s alleged conduct in
relation to its pursuit of thEoreclosure Action and hypothetidature foreclosure actionsSee

Compl 19 83(h)-83(0) (part of Count Thrig€)T 91-96 (part of Count Fodr)| 109-117 (entire

6 To the extent that Count Three of Mr. Costello’s Cormplia also based on allegations regarding MERS, Compl.
11 83(b)-(3), the Court addresses those issues in its d@mtudsCount Seven. To the extent that Count Three is
also based on allegations regarding Wells &amd the implications of the Quitclaim Deé&tl,f 83(e), the Court

has already explained that the Quitclaim Deed did nd&gi) transfer ownership of the equity interest in the
Property to Wells Fargo and that Wells Fargo was still entitled to pursue foreclosure actions. To the extent that
Count Three relates to the assignment of servicing rights to Natiadds#(f), the Court addsses those issues in

its discussion of Count Eight. To the extent that Mr. €llwstlleges that Wells Fargo violated the Bankruptcy Code
by allegedly trying to assert Mr. Costello’s “persondbiliy” on the mortgage, all of Wells Fargo’s letters to Mr.
Costello makes it clear that while the bankruptcy discharge meant he was not personally &idslEakijo could

still pursue actions against the ProperBee, e.9g.9/25/14 Letter at 1, ECF No. 1-1 at 25. This is consistent with
Johnson501 U.S. at 82-83, which provides that a Chapteischarge “extinguishes only the personal liability of
the debtor” and “a creditor's right toréxlose on the mortgage survivegasses through the bankruptcyd.

" To the extent that Count Four of Mr. Costello’s Complaint is also based on his allegation that Wells Fargo
represented itself as the “presumptive owner as holder of” the Mortgage Note when it wasyatieg&bmpl. |
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Count Six). For the reasons below, the Cénds that these claims are foreclosed by
Connecticut’s litigation privilege.

The Connecticut Supreme Court has esthbtisa rule of “absate immunity,” also
“referred to as the litigation privilege,” that protethe statements or amtis that any individual
makes, in the context of a judicial proceedingnfrgiving rise to most types of tort claims.
MacDermid, Inc. v. Leonett810 Conn. 616, 627 (2013). The ratiorfalethe rule is as follows:

[T]he doctrine of absolute immunity ongated in response to the need to bar
persons accused of crimes from suing their accusers for defamation. The doctrine
then developed to encompass and bar defamelaims against all participants in
judicial proceedings, including . . . atteyrs, parties, and witnesses . . . . the

general rule is that defamatory s spoken upon an occasion absolutely

privileged, though spoken falsely, knowipgand with express malice, impose no
liability for damages recoverable am action in slander . . . .

[T]he purpose of affording absolute immity to those who provide information

in connection with judicial and quasi-jwil proceedings is that in certain
situations the public interest in havipgople speak freely outweighs the risk that
individuals will occasionally abuse tipeivilege by making false and malicious
statements . . . . The possibilityiaturring the costand inconvenience
associated with defending a retaligtsuit might well deter a citizen with a
legitimate grievance from filing a complaint . . . . Put simply, absolute immunity
furthers the public policy aéncouraging participatioand candor in judicial and
guasi-judicial proceeding3his objective would be tharted if those persons
whom the common-law doctrine of absolute immunity was intended to protect
nevertheless faced the threat of suit. . . . As a result, courts have recognized
absolute immunity as a defense in cert&taliatory civil actions in order to
remove this disincentive and thus eaage citizens to come forward with
complaints or to testify.

Id. at 627-28 (internal quotation marks and citations omitted). This rule protects individuals
from a wide range of torts, not just defamation actions:

[W]e have concluded that absolute immunity bars claifmstentional

interference with contractual or benefidialations arising from statements made
during a civil action. We have also pnedéd claims of intentional infliction of
emotional distress arising from statersemade during judicial proceedings on

the basis of absolute immunity. Finally, we have most recently applied absolute

90, the Court has explained why even if Fannie Mae is, for the purposes of these rassiomgd to be the owner
of the Mortgage Note, Wells Fargo still has standing to initiate foreclosure actions.
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immunity to bar retaliatory claims éfaud against attorneys for their actions

during litigation. In reviewing these casésecomes clear that, in expanding the

doctrine of absolute immunity to belaims beyond defamation, this court has

sought to ensure that the conduct thaofiite immunity is intended to protect,
namely, participation and candor urdjcial proceedings, remains protected
regardless of the particular tort alleige response to the words used during
participation in the judicial process.
Id. at 628 (internal quotation marks and citationstted). Indeed, “because the privilege
protects the communication, thature of the theory on whidhe challenge is based is
irrelevant.® Id.

As the Court has explained, many of Wéllrgo's alleged representations throughout
the Foreclosure Action and the evelatzding to it were not, in factalse. Regardless, even if
those alleged representations haéen false, or even malicioldr. Costello’s claims arising
from those allegations, whether framed asne$ for violationof CUTPA, negligent
misrepresentation, or false light invasion of privacy, are all barred ab#wute immunity or
litigation privilege rule, becaugle “nature of the theory” awhich a claim is based is
“irrelevant” if the claim arises from a panty attorney’s “statemestmade during judicial
proceedings” or other “actions during litigatiodfacDermid 310 Conn. at 628-2%ge also
Davis v. Hunt Leibert Jacobson P,@Glo. 3:12-CV-1102 (JBA), 2016 WL 2963418, at *10 (D.
Conn. May 20, 2016) (“Relatedly, courts have uplagddlication of theifigation privilege to
CUTPA claims.”) (discussing Connecticut lawljhe Court therefordismisses all of Mr.

Costello’s CUTPA, negligent misrepresentatiamg &alse light invasion of privacy claims based

on Wells Fargo’s actions and represeptagirelating to the Foreclosure Action.

8 The only type of action that is not barred by the litigation privilege rule is one that “impose][s] liability upon a
litigant for his improper use of the judicial system itself,” or a vexatious litigation cliatDermid 310 Conn. at
627-29. Mr. Costello’s Complaint raises such a claird,the Court considers that issue in a separate section.
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E. VexatiousLitigatio n Claim (Count Six)

Count Six of Mr. Costello’s Complaint Imgs a claim for “vex@ous litigation” and
“abuse of process” against Wells Fargo in catioa with the Foreclosure Action. Compl. 19
109-17. As the Court explained above, Wellggbawas entitled to initiate the Foreclosure
Action, and its representations in connectioth that action wersupported by the law.

Under Connecticut law, “a claim for vexatioutgyation requires a platiff to allege that
the previous lawsuit was initiated malicioushithout probable causand terminated in the
plaintiff's favor.” Blake v. Levy191 Conn. 257, 263 (1983). Connecticotirts have found that
“[t]he existence of probable cseglis an absolute protectiagainst an action for malicious
prosecution, and what facts, and whether pa#drdalcts, constitute probable cause, is always a
guestion of law.”Vandersluis v. WEi176 Conn. 353, 356 (1978). “Probable cause is the
knowledge of facts sufficient togtify a reasonable person in thdiékthat there are reasonable
grounds for prosecuting an actiorid.

None of Mr. Costello’s factual allegations make out a claim for vexatious litigation
because he is not able to show that Wedlggo lacked probable cause for initiating the
Foreclosure ActionSeeVandersluis 176 Conn. at 356. While the Superior Court terminated
the Foreclosure Action in Mr. Costello’s favorettiecision rested on Wells Fargo’s inability to
rebut Mr. Costello’s evidence suggieig he had not received tbertified mail delivery of the
“proper notice of the defaudtnd acceleration” that wasprecondition to bringing the
Foreclosure Action. Dismiss@irder at 7-8, ECF No. 38-19.

Wells Fargo had probable cause or “knowledffacts sufficient to justify a reasonable

person in the belief that treeare reasonable grounds for masting an action” as to Mr.
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Costello’s having received the noticéandersluis 176 Conn. at 356. USPS tracking
information showed that USPS delivered cetirom Wells Fargo to Mr. Costello’s home
address on April 18, 2015, USPS Tracking at 1, wbadurred more than 60 days prior to Wells
Fargo initiating the Foreclosure Action on Glaer 29, 2015. Compl. 1 30. This USPS tracking
information gave Wells Fargo “knowledge of fasufficient to justify a reasonable person in the
belief” that Mr. Costelldhad received the notica/andersluis 176 Conn. at 356. As the Court
has already explained, Wellsrga was legally able to insite the Foreclosure Action.

In order to make out a claim for abusgadcess under Connecticut law, a plaintiff must
allege that a defendant used “a legal proegssnst another in an improper manner or to
accomplish a purpose for which it was not designé&bttor's Assocs., Inc. v. Weib@2 F.3d
108, 114 (2d Cir. 1996) (citinglozzochi v. BegR04 Conn. 490 (1987)). The key element is
“the accomplishment of a result that could betachieved by the propand successful use of
process.”ld. Liability for abuse of process does not, #fere, lie where “the process is used for
the purpose for which it is intended, but there isnaidental motive of spite or an ulterior
purpose of benefit to the defendantd. Because, as explained above, Wells Fargo was legally
entitled to institute the Foreclosure Actionspite the bankruptcy discharge, the Quitclaim
Deed, and Fannie Mae’s alleged ownership efMortgage Note, the Complaint does not make
out a claim for abuse of process because Waltgo used the Foreclosure Action “for the
purpose for which it is intendedWeible 92 F.3d at 114. Even if ME€ostello alleges that Wels
Fargo also had an “incidental thee[s] of spite” or other “ultaor purpose,” he cannot then

make out a claim for abuse of proceks.
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For the reasons above, the Court dismisses1CSix of the Complain Mr. Costello’s
Complaint fails to state a claim against Wellsgeafor either abuse of process or vexatious
litigation.

F. Alleged CUTPA Violationsby MERS and Nationstar

1. MERS (Count Seven)

Count Seven of Mr. Costello’s Complainkegjes that MERS violated CUTPA. Compl.
19 119-26. Mr. Costello claims as to MERS afieen the release of Mr. Costello’s previous
mortgage that MERS allegedly filed, as noearfor Wells Fargo, in the Waterbury land records
in May of 2004.1d. 11 6, 21. This was in connectiortivMr. Costello’s September of 2003
refinancing of his mortgage with Wells Fargome Mortgage, which later merged with Wells
Fargo. Id. 1 1. Specifically, Mr. Costello alleges that, because MERS failed to “disclose . . . the
purported assignment of the mortgage deed at the time of assignment” and “delayed more than
eight months before filing a release of [Mr. Costello’s] first mortgage,” “withheld” from the
Foreclosure Action, “MERS]'s] identity as nominee ¥Wells Fargo in order to mislead the court
about Wells Fargo’s lack of authority to institute foreclosure proceedings,” among other
allegations, MERS violated CUTPA by engaginginfair or deceptive trade practicdd. 1
119-122.

CUTPA has a three-year sitd of limitations. Conn. Gefstat. § 42-110g(f) (“An action
under this section may not be brought more thezetiears after the occance of a violation of
this chapter.”). Mr. Costellbas only alleged one act by MERBe allegedly untimely filing of
the release of Mr. Costello’s previous ngaige in May of 2004, following Mr. Costello’s
September 2003 refinancing. Compl. 1 1, 6,Kt. Costello initiated this action in 2016,

more than three years after RE’s filing the release in 2004l'he vast majority of Mr.
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Costello’s allegations as to MERS are basedMERS'’s alleged failures between the September
2003 refinancing and May 200&ee idf 120, 121(a)-(d) Thus, Mr. Costello’s claims against
MERS based on those particuddlegations are time-barred.

Mr. Costello also alleges that, at theei of the Foreclosure Action, MERS violated
CUTPA by allegedly withhaling various alleged facts, inclugj MERS's “identity as nominee
for Wells Fargo,” from the Superior Court anétéfore allegedly “mislead[ing] the court” about
Wells Fargo’s authority to initiate the Foreclosure Action. Compl. § 121(e)-(g). As the Court
has explained above, Wells Fargo did have tliecgity to initiate tie Foreclosure Action.
Furthermore, because MERS was not a partigeroreclosure Action, MERS had no legal duty
to the Superior Court in connemti with the Foreclosure Action.

2. Nationstar (Count Nine)

Count Nine of Mr. Costello’s Complaini@ges that Nationstar has violated CUTPA.
Comp. 11 137-44. Specifically, Mr. €tello alleges that Nationsta letter dated September 13,
2016 misled him into believing Nationstar wady the loan servicer when, allegedly
“Nationstar was assigned the mortgage deed whelts Fargo lacked legal authority to do so,”
and that Nationstar’s acceleration notice d&edtember 19, 2016 allegedly “failed to disclose
the breakdown of how the amount demandedaaé=ulated and which demand letter Nationstar
lacked legal authority to issueld. 1 139(b)-(c). These allegats are based, in large part on
Mr. Costello’s “legal conclusions” that the Codrdes not presume to be true when considering a

Rule 12(b)(6) motion.Starr, 592 F.3d at 321.

9 To the extent that Mr. Costello alleges that MERSateal Conn. Gen Stat. § 52-322 through this alleged eight-
month delay, Compl.  121(b), that statute applies only “[w]hen the estate of anyhmsdmen attached in any
proceeding,” which was not at issue when he refinanced his mortgage. Conn. Gen Stat. § 52-322

32



Under Connecticut law, a “plaintiff, in orde establish a viable CUTPA claim, must
plead and prove both these elements: first, conalutte defendant whicholates the statute;
and second, an ascertainable loss suffeygplaintiff caused by that conductNwachukwu v.
Liberty Bank No. 3:16-CV-00704 (CSH), 2017 WL 2873048, at *16 (D. Conn. July 5, 2017).
While the “extent of loss need not always be proven with specificity in CUTPA cases . . . a
plaintiff must still show causation — i.e. thaethnfair business practipeoduced a loss of some
dimension or magnitude.Nationwide Mut. Ins. Co. v. Mortensed06 F.3d 22, 30-31 (2d Cir.
2010) (internal quotation marks omittedgeConn. Gen. Stat. § 42-110g(a) (allowing CUTPA
action to be brought only by “[ay person who suffers any ascertainable loss of money or
property, real or personal, as a result of treearssmployment of a method, act or practice
prohibited by [CUTPA]").

In order to allege the first element of “anfor deceptive conduct sufficient to establish
a CUTPA violation,” a plaintiff mat show “that the conduct asue falls within one of three
criteria,” that it “(1) offends public policy, (2% immoral, unethical, oppressive or unscrupulous
or (3) causes substantial injury to consusy competitors or other businessmeRiao v. Smith
No. 15-426-CV, 2017 WL 1086791, at *2 (2d Cir. M2t, 2017) (summary order). An alleged
practice may violate CUTPA “because of the éegio which it meets one of the criteria or
because, to a lesser extahtneets all three.’Bruce v. Home Depot, U.S.A., In808 F. Supp.
2d 72, 77 (D. Conn. 2004).

While Mr. Costello’s Complaint raises maalegations of why héelieves Nationstar’s
conduct offends public policy, causes injurgdatherwise violates CUTPA, Compl. 1] 140-
142, these are “legal conclusionsatihe Court does not presumebtrue when considering a

motion to dismiss.Starr, 592 F.3d at 321. As the Supreme Court explainégbial, “the tenet
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that a court must accept as trukeodlthe allegations contained ancomplaint is inapplicable to
legal conclusions,” and “[t]hreadt®arecitals of the elements afcause of action, supported by
mere conclusory statements, do not suffidgbal, 556 U.S. at 678. As the Court has explained
above, Mr. Costello’s Complaint is based on cartagal conclusions as tbhe ownership of the
Property and Wells Fargo’s abilitg legally initiate a Foreclase action despite Fannie Mae’s
alleged ownership of the Mortgage Note, cosidus that are not supped by the applicable

law. Mr. Costello’s Complaint is not, therefoseifficient to establish that Nationstar violated
CUTPA, the first element required to statelam for a violation of CUTPA. The Court
therefore dismisses Count Nine of Mr. Costello’s Complaint.

G. Alleged Vicarious Liability of Fannie Mae (Count Eight)

Count Eight of Mr. Costello’s Complaint bgs a claim against Fannie Mae for vicarious
liability. Compl. 91 127-136. Specifically, hetaim against Fannie Mae arises from his
allegation that “Fannie Mae became obligated tet€tw as third-party beneficiary in the Wells
Fargo-MERS-Fannie Mae assignmenid’ § 131. These allegations are “legal conclusions” that
the Court does not presume to be tmeen considering a Rule 12(b)(6) motidgtarr, 592 F.3d
at 321. Mr. Costello’s claims amst Fannie Mae also arise frdms legal theory as to Wells
Fargo’s alleged inability to legally bring theréclosure Action or other foreclosure actions due
to Fannie Mae’s alleged ownership of the Mage Note and Mortgage Deed, which, as the
Court has already explaid@bove, are incorrect.

Mr. Costello is not a party tihe assignment at issu8eeAssignment, ECF No. 1-1 at 72
(listing assignor as Wells Fargo and assigase8lationstar in assigrant dated 8/15/2016 and
Mr. Costello is listed only asxecutor of the underlying morigato Wells Fargo on 9/12/2013).

Nonparties have no “standing toferce the agreements to whittiey were not parties and of
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which they were not intended beneficiarieRajamin v. Deutsche Bank Nat. Tr. C6b67 F.3d
79, 87 (2d Cir. 2014) (discussing assignmentaantgage securitization contexts and finding
that mortgage borrowers have no standing ®isuelation to assignments or pooling service
agreements to which they were not parties). “[Tithent of both parties, rather than just one of
the parties to a contract, deteresnwhether a third party is to b#orded third party beneficiary
status under a contractGrigerik v. Sharpe247 Conn. 293, 317 (1998). Mr. Costello has
alleged no facts showing that hehe intended third party benefey of the assignment at issue,
therefore he has no standingating a claim that Fannie Maedabligations to him under the
assignment. The Court therefore dismissesrt Eight of Mr. Cosllo’s Complaint.

H. Motion for Sanctions

Mr. Costello has also filed a motion feanctions under Fed. R. Civ. P. 11 against
FHFA'’s counsel of record, Brian Rich. ECIONI3. Mr. Costello’s request focuses on Mr.
Rich’s representation in connection with FHE®Aecember 21, 2016 motion for an extension of
time to respond to Mr. Costello’s ComplairdCF No. 34. Specifically, in that motion, FHFA
indicated that, imelevant part:

FHFA's records show that it was not seswvith a copy of the Complaint in this

matter until November 21, 2016, making itspense, as a federal agency, due on

or before January 2017.

However, because of a lack of claritytaghe service recosdn the court file,

FHFA hereby files this math requesting that the Cawet a responsive pleading

deadline of January 20, 2017.
12/21/16 Motion at 1, ECF No. 34.

Mr. Costello then filed his motion for Rull sanctions on January 4, 2017, indicating

that, while he had consented to the extensiomud,the objected to Mr. Bli’'s certification that

“FHFA was not served with a copy of the [@jplaint until November 21, 2016” and that there
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was “lack of clarity . . . as to the service recmthe court file.” Motion for Sanctions at 2,
ECF No. 43. Mr. Costello argued that theseesentations presented him in a “false light” and
“questioned [his] credibility and éhsworn affidavit of service.ld. at 4. Mr. Costello had
previously filed an affidaviof service indicating that, on @ber 18, 2016, he had arranged to
serve the summons and Complaint via UniteadeSt Postal Service certified mail to each
Defendant.See generallfCostello Aff., ECF No. 15-1. TEhaffidavit indicated that FHFA
received the mailing on October 24, 2016. | 5.

Rule 11 provides that, “[a] motion for samets . . . must be served under Rule 5, but it
must not be filed or be presedt® the court if the challengedpe, claim, defense, contention,
or denial is withdrawn or apprdptely corrected within 21 days after service or within another
time the court sets.” Fed. R. Civ. P. 11(c)(EHFA represents that Mr. Costello’s motion is not
compliant with this requirement. ECF No. 4&8&3. Mr. Costello’s rply to FHFA does not
dispute that he did not firstise® FHFA with the motion for sanctions and give FHFA 21 days to
correct the alleged inaccuratpresentations, ECF No. 491a2, nor did his initial motion
indicate that he had compliedtvithese requirements. Because there is no evidence in the
record to suggest that Mr. Cellb’s motion for sanctions compsievith Rule 11(c)(2), the Court
denies the motionSee LoSacco v. City of Middletowti F.3d 88, 92 (2d Cir. 1995) (“Although
pro selitigants should be afforded latitude, thggnerally are required to inform themselves
regarding procedural rules and to comply with them. This is edfyeitue in civil litigation.”).

V.  CONCLUSION
For the foregoing reasons, the C@BRANTS each of the pending motions to dismiss in

andDENIES the pending motion for sanctions.
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The Clerk of the Court is directed to antedgment in favor of the Defendants and to
close this case.
SO ORDERED at BridgepgrConnecticut, this 31day of July, 2017.
/s/ Victor A. Bolden

\ictor A. Bolden
UnitedState<District Judge
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