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UNITED STATESDISTRICT COURT
DISTRICT OF CONNECTICUT

EZRA BENJAMIN,
Plaintiff,
V. No. 3:16-cv-01721 (JAM)

OMPRAKASH PILLAI, et al,
Defendants

ORDER GRANTING MOTION FOR SUMMARY JUDGMENT

Plaintiff Ezra Benjamin is an inmate liacDougall-Walker Correctional Institution.
Plaintiff brought this action undd2 U.S.C. § 1983 against certanembers of the medical staff
at MacDougall-Walker, principally including Dr. Qorakash Pillai. Plaintiff alleges claims of
deliberate indifference to serioosedical needs in violation die Eighth Amendment against all
defendants as well as a First Amendment reiahiatlaim against Dr. Pillai. Defendants have
moved for summary judgment on all claims. After oral argumetitisncase, plaintiff moved for
a preliminary injunction. | will grant defendts’ motion for summarjudgment and deny
plaintiff's motion for a preliminary injunction.

BACKGROUND

The following facts are undisputed or viewedhe light most favordb to plaintiff as
the non-moving party. Plaintiff has sufferedahic sciatic nerve pain since roughly June 2015.
SeeDoc. #18-2 at 43. On June 2, 2016, plaintiff transd from another correctional facility to
MacDougall-Walker, where he is currently housBlde medical transfer summary in plaintiff's
medical file does not reflechg mention of lower back paiid. at 8-9. On June 13, plaintiff
submitted an inmate request form seeking treatroe his lower back pain. Doc. #21 at 38. On

June 17, plaintiff submitted another form addressing the same issue. The second request was
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stamped received on June 20, and a nurse documented on June 23 that plaintiff was put in for an
appointment. Doc. #18-4 at 2. On July 7, plaintiff filed a grievance detailing his medical
condition and seeking treatment dretter communication. Doc. #21 at 34.

Dr. Pillai examined plaintiff on July 15. He recommended blood and urine tests, back
exercises, weight loss, naproxen as neededa &amabar x-ray. Doc. #18-3 at 3 (] 7); Doc. #18-

2 at 65. Dr. Pillai alleg#ly called plaintiff a “pain in th@ss” and threatened to withhold
treatment if plaintiff continuetb write grievances. Doc. #2132 (1 10). Plaintiff was also
denied a cane he requestiet (1 11).

On July 29, plaintiff filed another requdstm indicating that he had not received
naproxen and that he had not had his x-réneduled. The form was stamped received on August
4, and staff responded on August 10 by indicativag the pharmacy no longer fills naproxen
prescriptions “as needed,” and plaintiff's chags sent back to “MD” for a scheduled naproxen
order. Doc. #18-4 at 3; @o#21 at 30 (1 14-15).

On August 22, plaintiff filed anber grievance in which he statthat he awoke the night
before in excruciating pain, reiterated his symmand complaints about lack of follow up, and
requested a cane. Doc. #21 at 35. On Aug0splaintiff filled out another request form
indicating that his righleg was numb and tingling and reqtiieg someone to bring him to the
medical clinic. A corrections offer brought him to the medical dinand a nurse told plaintiff
that she would straighten out the naproxen oidec. #21 at 41; Doc. #18-2 at 36. Dr. Pillai was
advised of and corrected the issue with the naproxen prescription on September 1. Doc. #18-3 at
2 (1 10); Doc. #18-4 at 4; Doc. #18-2 at 63.

Plaintiff filed another request form @eptember 8 in which he acknowledged the

naproxen prescription was filled, but stated that Dr. Pillai had denied plaintiff's request for a



cane. Doc. #18-4 at 4. Plaintiff receivedxaray on September 9. Doc. #18-2 at 17. Staff
responded to plaintiff's request on Septembemblicating that plaintifivas scheduled to see
Dr. Nagvi (who is not named as a defendant is délation) on September 18 to review his x-ray
results. Doc. #18-4 at 4. On September 19, pfaiiled another request form complaining that
he missed his appointment with Dr. Naqvi becabsecorrections officefiailed to timely release
him from his cell and that the napeaxwas not working. Doc. #21 at 43.

On October 17, 2016, plaintiff filed the federal court complaint in this matter. Doc. #1.
The parties have subsequerdglipbmitted additional facts ing¢lr summary judgment papers. On
October 17, Dr. Pillai saw plaintiff again andted unremarkable x-ray findings. Doc. #18-3
(1 11). Based on his exam, Dr. Pillai ordered an NRI(Y 12). Dr. Pillai submitted the request
for the MRI to the Utilization Raew Committee (URC) on October 18. (1 13). This was
submitted as a priority-four request, meaning a decision would be made on the request within
two monthsld. (1 14). Plaintiff was informed on Now@er 29 that his MRI was scheduled and
that he was authorized a praption for a muscle relaxeld. (1 16). On December 12, plaintiff
submitted a “Request for Reasbt@Accommodation” requestingcane and back brace. Doc.
#21at 48. This request was denied on DecemBdry Dr. Pillai as not medically indicatddid.

The MRI was administered on January 3, 2017%.248-2 at 15. It revealed a number of
diffuse disc bulges in the spine, some spinal stenosis, and a hemangidniax. Pillai
reviewed the MRI results on Janudi§ and made a request to the URC for steroid injections and
a neurosurgery consult. Doc. #18-3 at 5 (J T8e URC approved thajections but did not
approve the surgery consult becauseettam results were relatively normil. (1 19).

On December 18, 2017, plaintiff filed a motifam a preliminary injunction seeking an

order that he be prescribed opiate pain releweTHC pills, that the URC permit him to consult



with a neurosurgeon, and thaajltiff be afforded additionakcreation time in order to
rehabilitate and lose weight. Doc. #30 at 5Shistmemorandum, plairfitinoted that all other
“first line” medications—e., Tylenol, naproxen, Gabapentin, baclofen, Flexeril, and Elavil—
have not relieved his paitd. at 3-4.
DISCUSSION

The principles governing the Court’s reviefva motion for summary judgment are well
established. Summary judgmentyrze granted only if “the mvant shows that there is no
genuine dispute as to any matefadt and the movant is entitléd a judgment as a matter of
law.” Fed. R. Civ. P. 56(a). | must view the f&aat the light most favable to the party who
opposes the motion for summangdgment and then decidethfose facts would be enough—if
eventually proved at trial—to allow a reasonably po decide the case in favor of the opposing
party. My role at summary judgmieis not to judge the credibilitgf witnesses or to resolve
close contested issues but sokelyecide if there @enough facts that remain in dispute to
warrant a trialSee generally Tolan v. Cottoh34 S. Ct. 1861, 1866 (2014ef curian);
Pollard v. New York Methodist Hos|861 F.3d 374, 378 (2d Cir. 2017).

Deliberate I ndifference to Serious Medical Needs

A prison official’s deliberate indifferex@ to a prisoner’s serious medical needs
constitutes cruel and unusual punishnientiolation of the Eighth Amendmeristelle v.
Gamble 429 U.S. 97, 104 (19763Bpavone v. New York State Dep’t of Corr. SeR&9 F.3d
127, 138 (2d Cir. 2013). But a claim for deliberate indifference is not the same as a medical
malpractice claim, because mere medicagligence does not establish that a doctor was
deliberately indifferent ta prisoner’'s medical need3ee Estelle429 U.S. at 106Chance v.

Armstrong 143 F.3d 698, 703 (2d Cir. 1998).



It is well established that a claim for delibgr indifference to serious medical needs has
two requirements. “The first requirement isatijve: the alleged depation of adequate
medical care must be sufficieperious. The second requiremensubjective: the charged
officials must be subjectively recklesstheir denial of medical careSpavong719 F.3d at 138
(citations and quotation marks omitted). “Thgealtive ‘medical need’ element measures the
severity of the alleged deprivation, while théjsative ‘deliberate indifference’ element ensures
that the defendant prison official actedwa sufficiently culable state of mind.Smith v.
Carpenter 316 F.3d 178, 183—-84 (2d Cir. 2003).

Defendants argue that there are no genuinadsigés as to the first element to support
plaintiff's claim,i.e., that he was deprived of appropri&teatment for a serious medical need.
As an initial matter, | conclude there is at lemgenuine fact issue show that plaintiff's
medical condition was a sufficiently serious noadlineed for purposes of sustaining an Eighth
Amendment claimSee, e.gFaraday v. Lantz2005 WL 3465846, at *5 (BDConn. 2005) (lower
back pain and sciatic nerve may be sufficientlyoges). The closer questi is whether there is a
genuine fact issue to suggest that plaintiff wasailiyt deprived of appropriate treatment. As the
Second Circuit has made clear, there is an impbdigtinction between cas involving a denial
of treatment and cases involviaglelay in treatment. For casasolving a claimed delay in
treatment, “the seriousneswjuiry is narrower,” and the awyals focuses “on the challenged
delay or interruption in treatmerdther than the prisoner’s derlying medical condition alone.”
Salahuddin v. Goord467 F.3d 263, 280 (2d Cir. 2006) (internal quotations omitted).

The focus of plaintiff's claims is the dgldetween his first appointment with Dr. Pillai

on July 15 and his later receipt of napnoead an x-ray exam in early Septembkwill

! Plaintiff states expressly in hisigfing that his claims arise out efents occurring after he filed his
grievance on July 7, 2016. Doc. #21 at 7.



consider the x-ray delay first. Dr. Pillai noteshis affidavit that the lapse of time between the
order for the x-ray and the actuatay exam—about eight weeks—g little longer . . . than is
typical.” Doc. # 18-3 at 2 (1 9But this delay did not compromise plaintiff's treatment in any
way. Ibid. The x-ray revealed unremarkable resutts(f 9), and the delay cannot be said to
have contributed in any way paintiff’'s pain. “Courtshave found that a gintiff's allegations
fail to meet the objective prong where the allegddydm providing medical attention is neither
the underlying cause of a plaintiff's condition mantributed to a worsening in the condition.”
Cuffee v. City of New Yqrk017 WL 1232737, at *9 (S.D.N.Y ngport and recommendation
adopted 2017 WL 1134768 (S.D.N.Y. 2017%).

Therefore, to the extent that plaintifEsghth Amendment claim rests on the delay in
receiving an x-ray, plaintiff cannghow that this delay was sufiently serious to be cognizable
for Eighth Amendment purposeSee Pierre v. Cty. of Broon#007 WL 625978, at *5-6
(N.D.N.Y. 2007) (insufficient erdence of specific effects thdelay had on medical condition);
Farid v. Ellen 2006 WL 59517, at *10-11 (S.D.Xl 2006) (“plaintiff hascome forward with no
evidence of how this allegetlay exacerbated his condition or worsened his prognosis for
effective treatment,” and therefore “no reason@lotg could conclude thahe alleged delay in
plaintiff's medical treatment caused any harnhito that would be dmnable under the Eighth
Amendment”)aff'd in part and vacated in part on other groun893 F.3d 233 (2d Cir. 2010).

To the extent it could be argudtht the delay in administeririge x-ray caused a delay in the

2 By contrast, a far longer delay might well have sufficed to support an Eighth Amenclaient
depending in part on the pain or disability experienced in the int8emRodriguez v. Manendi06 F. App’x 25,
26-27 (2d Cir. 2015) (more than one year delay for arranging knee surgery to address chronic pain and intermittent
disabling knee locking from gunshot injury to knegajahuddin 467 F.3d at 281 (presuming that five-month delay
of liver biopsy was “objectively serious” where plaintiff put forth evidence that he suffeiediuring that period);
Hathaway v. Coughlin841 F.2d 48, 50-51 (2d Cir. 1988) (more than two-year delay for surgery to correct broken
pins in hip).



MRI exam, that delay, too, does not appedrawee contributed in any meaningful way to
plaintiff's pain.

The same is true regarding the delay mriceipt of naproxen, with involved a delay of
nearly seven weeks. Plaintiff himself has &tkd multiple times that naproxen was ineffective
in treating his sciatic nerve paiBeeDoc. #21 at 43 (“The pain meds are not working
(Naproxen)”);id. at 44 (“[Discontinue] my order for paoxen because it does not work.”).
Indeed, plaintiff claims that none of the firstdimedications has been effective. Doc. #30 at 3-4.
Therefore, no reasonable jury could concltide the delay in thprovision of naproxen
amounted to a deprivation that was sufficiessyious to support aastitutional violation.

Plaintiff also claims that defendantsfusal to provide him a cane or a back brace
constitutes deliberate indifference. This clamounts to nothing more than a disagreement
about the appropriate treatment, which muificient to support a claim of deliberate
indifference.See Chancgel43 F.3d at 703. (“It is well-estidhed that mere disagreement over
the proper treatment does not create a cotistital claim.). The Eighth Amendment does not
create a constitutional right for prisoners to receive canes or back braces, and plaintiff has not
shown on the particular facts hehat Dr. Pillai was no less thakeliberately indifferent when
deciding that a cane was not medically intkda In short, notwithstanding plaintiff's
experiencing of severe back pathere is no genuinesue of fact to shothat he was the victim
of deliberate indifference to his serious mediadas by Dr. Pillai or other prison medical staff.

Retaliation

“[T]o sustain a First Amendment retaliatiolaim, a prisoner must demonstrate the
following: (1) that the speech or conductsgue was protected, (2) that the defendant took

adverse action against the plaintiff, and (3ttinere was a causal connection between the



protected speech and the adverse acti@ill’v. Pidlypchak 389 F.3d 379, 380 (2d Cir. 2004)
(internal quotation marks omitted). “Only rigghory conduct that wuld deter a similarly
situated individual of ordinary firmness froemercising his or her constitutional rights
constitutes an adverse actimn a claim of retaliation.Davis v. Goorg 320 F.3d 346, 353 (2d
Cir. 2003) (internal quotation marks omitted).utts should “approach prisoner retaliation
claims with skepticism and particular carecéese virtually any advessaction taken against a
prisoner by a prison official—even those otherwisérising to the level of a constitutional
violation—can be characterized a constitutionally pscribed retaliatory actDolan v.
Connolly, 794 F.3d 290, 295 (2d Cir. 2015).

In its initial review orderthe Court permitted plaintiff's retaliation claim to proceed
against Dr. Pillai only. Doc. #7 at 7. There tféi doubt that the gneances plaintiff filed
constitute protected activityheeDavis, 320 F.3d at 352-53. But no genufaet issue remains to
suggest that Dr. Pillai’'s subsequent conduas motivated by any retaliatory inteBee Bilal v.
White 494 F. App’x 143, 147 (2d Cir. 2012) (refieg First Amendmeinretaliation claim
stemming from delay in receipt pfescription drugs “for substaally the same reasons” as the

Eight Amendment claim was rejected and notirag tfficials’ “allegedcomments relating to
[prisoner’s] filing of grievances do not, on thewn or in combinatiomvith the other alleged

acts, amount to actionable harm”). In fact, aftee delay regarding ¢hnaproxen and the x-ray,

Dr. Pillai continued to pursue more advanced diagnostic tests and pain therapy, despite the fact
that plaintiff continued to writgrievances. Accordingly, no reasbigjury could conclude that

Dr. Pillai retaliated against plaintiff because df filing of a grievanceTherefore, | will grant

summary judgment in favor of defemda on plaintiff’s retaliation claim.



CONCLUSION
Defendants’ motion for summary judgmébioc. #18) is GRANTED. Because of the
Court’s grant of defendants’ summary judgrerotion, plaintiff’'s motion for a preliminary
injunction (Doc. #30) is DENIED as moot. &iClerk of Court shall close this case.
It is soordered.
Dated at New Haven this 5th day of February 2018.
& Jeffrey Alker Meyer

Hfrey Alker Meyer
UnitedState<District Judge




