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UNITED STATESDISTRICT COURT
DISTRICT OF CONNECTICUT

ERNEST DAILEY, :
Plaintiff, : CASE NO. 3:16-cv-1787 (VAB)

V.

URSULA KNIGHT, et al., :
Defendants. Januango, 2017

INIITAL REVIEW ORDER

Plaintiff, Ernest Dailey, auently incarcerated at ti@orrigan-Radgowski Correctional
Center, filed this complaingro seunder 42 U.S.C. § 1983 on June 27, 2016. Mr. Dailey’s
complaint was received on Octeol®y, 2016, and his motion to procaadorma pauperis was
granted on November 4, 2016. The defendamtd/eedical Supervisor Ursula Knight, Dr.
Figura, Nurse Amy, Supervisor Raquel Lightrigupervisor Greene, Dr. Pillai, Dr. Nagvi, and
Kevin McCrystal. Mr. Dailey alleges that the defendants have tel@rerately indifferent to
his serious medical needs. He seeks damaggjunctive relief iom the defendants.

l. Standard of Review

Under section 1915A of titl28 of the United States Code, the Court must review
prisoner civil complaints and dismiss any portiornthef complaint that is “frivolous or malicious,
that fails to state a claim upon which relief nieygranted, or seeks monetary relief from a
defendant who is immune from such relief.” 28 U.S.C. § 1915A. In reviewpng s
complaint, the Court must assume the truth of the allegations, and interpret them liberally to

“raise the strongest argumts that they suggest3ykesv. Bank of Am., 723 F.3d 399, 403 (2d
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Cir. 2013);see also Tracy v. Freshwater, 623 F.3d 90, 101-02 (2d CR010) (discussing special
rules of solicitude for pro se litigants).

Although detailed allegations are not reqdjrenis Complaint must include sufficient
facts to afford Defendants fair notice of ttlaims and the grounds upon which they are based
and to demonstrate a right to reliéell Atlantic v. Twombly, 550 U.S. 544, 555-56 (2007).
Conclusory allegations are not sufficiedtsheroft v. Igbal, 556 U.S. 662, 678 (2009). The
plaintiff must plead “enough facts state a claim to relief that is plausible on its face.”
Twombly, 550 U.S. at 570.

Il. Allegations

On October 2, 2014, Mr. Dailey wrote to Dr. O’Halloran because he allegedly had not
received the medication for hekin condition for eleven days. Compl., ECF No. 1, 1. On
March 1, 2015, Mr. Dailey wrote to defendabts Naqvi and Raquel Lightner several times
with no responseld. at § 2. Prison officials ignored thequest, later denied it, and later
renewed it, only for it to be denied agaia. Generally, Mr. Dailey allges that the prescribed
creams are sometimes issued by the pharmacypangaonth, but that he does not usually have
enough to last him the whole montiee CN-9601 (Jan. 1, 2016) (alleg that one tube of
cream “goes fast within two days”); CN-6901pi 28, 2015) (“Again ldon’t have any creams
for treatment”); 9601 (Sept. 14, 2016) (“Now being refused to order the cream | need as weeks
go by”). Thus, Mr. Dailey allegedly is forceéd go without his medication for two weeks each
month. Mr. Dailey’s conditionipitially diagnosed as psoriasis, has gotten wo&e.Compl.,

p. 6; CN-9601 (May 10, 2015) ferencing diagnosis).
On February 16, 2016, Mr. Dailejlegedly wrote to Defendanurse Nikia because he
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had dark black spots on his legs. Compl. Hé.asked to be seen as soon as possitle.

Prison Officials allegegldid not arrange fokr. Dailey to be examined until March 29, 2016.

He contends that, as a result of theday, he suffers “great itchy painltl. On February 20,

2016, Mr. Dailey allegedly wrote t©efendant Dr. Pillai aboutis medication, and Dr. Pillai
allegedly ignored the request. Compl. f\y.. Dailey alleges that his skin condition has
worsened and he now has severely itchy bumps and scabs and his skin has turned black, red,
purple, and greenld. at 4.

On June 5, 2016, Mr. Dailey allegedly wrotedefendant Dr. Figura about the diagnosis
of the rash on his upper body, legs, and arms. Cdhip He allegedly noted that the rash had
begun to ooze pudd. Mr. Dailey alleges that the sores lois legs bleed all of the timed.

His request for help was dgked until after June 15, 2016d. He alleges that he was placed on
the sick call list, which meant that tfeility provided no further treatmentd.

On October 14, 2016, Mr. Dailey allegedly vaad the warden and deputy warden, both
Defendants, about his medical concer@ampl. § 6. They allegedly did nothintd. Mr.

Dailey further alleges that he suffers from arthatisl that the arthritis megdition also runs out.
Compl., p. 6
1. Discussion

According to Mr. Dailey, all Defendants halveen deliberately infferent to his serious
medical needs in two ways. First, he clamosto have been provided sufficient amounts of
cream to treat his condition each month. Second, he claims not to have been referred to a
dermatologist.

Although he states that his brings this action under Section 1983, on the complaint form,
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Mr. Dailey references the Americans with Dhdaies Act (“ADA"), 42 U.S.C. § 12101, et seq.
To state a claim under the ADA, Mr. Dailey mukége that he is a qualified individual with a
disability, and that he was exclkdi from participation in or céed the benefits of services,
programs, or activities becsel of his disability.Hargrave v. Vermont, 342 F.3d 27, 34-35 (2d
Cir. 2003). The “mistreatment [must have beenfivabed by either discriminatory animus or ill
will due to disability.” Garcia v. University of Connecticut Health Center, No. 3:16-CV-
852(JCH), 2016 WL 5844463, at *2 (D. Conn. S@8t.2016). Courts routinely dismiss ADA
suits by disabled inmates that allege inadeqomeical treatment but do not allege that the
inmate was treated differently because of his disabiliy,. see, e.g., Nailsv. Laplante, 596 F.
Supp. 2d 475, 481-82 (D. Conn. 2009) (dismissing inmate’s ADA claim based on inadequate
medical care because plaintiff did not includg aon-conclusory allegations of discrimination
based on disability and identified no program he waable to participate in or service he was
denied because of his disability).

Mr. Dailey alleges that he is disabledsaesult of a stroke. He alleges no facts
suggesting that the delay in oltimig medication and failure tofex him to a dermatologist were
in any way related to thaisability. Thus, he failto state a claim under the ADA.

To state a claim for deliberate indiffererioea serious medical need, Mr. Dailey must
show (1) a deprivation that isuSiciently serious,” i.e., a depration that presents a “condition
of urgency, one that may produce death, degios, or extreme pain,” and (2) reckless
indifference, that is, that ‘&fendants were aware of plaffis serious medical needs and
consciously disregarded a subsiarrisk of serious harm.’Hathaway v. Coughlin, 37 F.3d 63,
66 (2d Cir. 1994)¢ert. denied sub nom. Foote v. Hathaway, 513 U.S. 1154 (1995). There are
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both objective and subjective componentthdeliberate indifference standatd.

Objectively, the allegedeprivation must be tdficiently serious.” Id. (citing Wilson v. Seiter,

501 U.S. 294, 298 (1991)). The condition mustdree that may produce death, degeneration or
extreme pain.Hathaway, 37 F.3d at 66. Subjectively, thefeledants must have been actually
aware of a substantial risk thitae inmate would suffer serious harm as a result of his actions or
inactions. See Salahuddin v. Goord, 467 F.3d 262, 279-80 (2d Cir. 2006). “Mere disagreement
over the proper treatment” does not create atiat and “negligence, en if it constitutes

medical malpractice, does not, without momegender a constitutional claim,” as long as the
treatment is adequat€hance v. Armstrong, 143 F.3d 698, 703 (2d Cir. 1998).

Plaintiff alleges that his corttbn causes severe pain and tthegt sores on his legs bleed
and ooze pus. These allegations are sufficighisstage of litigatiorior the Court to presume
that Mr. Dailey suffers from a serious medicatde He alleges that, despite repeated requests
spanning several years, he haslen provided sufficient medicati to last the entire month.

At this time, these allegations are sufficient ttesta plausible claim for relief. Accordingly, the
case will proceed on the claim for deliberiatdifference to serious medical needs.
ORDERS

In accordance with the foregoing analy#ii& court enters the following orders:

(2) Any ADA claim isDISMISSED under 28 U.S.C. 8 1915A(b)(1) .

(2)  TheClerk shall verify the current work address of the defendants with the
Department of Correction Office of Legal Affaireail a waiver of service of process request
packet to each defendanttiaé confirmed address withiwenty-one (21) days of this Order,
and report to the couan the status of the waiver request ontthiety-fifth (35) day after
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mailing. If any defendant fails to return theive request, the Clerghall make arrangements
for in-person service by the U.S. Marshals &&rwon the defendant in his or her individual
capacity and the defendant shall be required yalpa costs of such sece in accordance with
Federal Rule of Civil Procedure 4(d).

3) The Clerk shall prepare a summons form and sandofficial capacity service
packet to the U.S. Marshal Service. The WASrshal is directed teffect service of the
complaint on the defendants in their official capas at the Office of the Attorney General, 55
Elm Street, Hartford, CT 06141, withiwenty-one (21) days from the date of this order and to
file a return of service withithirty (30) days from the date of this order.

(4) TheClerk shall send written notice to plaintiff dhe status of this action, along
with a copy of this Order.

(5) TheClerk shall send a courtesy copy of ther@plaint and this Ruling and Order
to the Connecticut Attorney Gemad and the Department of Cocten Office of Legal Affairs.

(6) Defendants shall file their responsehte complaint, either an answer or motion
to dismiss, withirsixty (60) days from the date the waiver form isrge If they choose to file an
answer, they shall admit or deny the allegagiand respond to the cognizable claim recited
above. They also may include any and all additional defenses permitted by the Federal Rules.

(7) Discovery, under Federal RulesGiVil Procedure 26 through 37, shall be
completed withirseven months (210 days) from the date of this orde Discovery requests need
not be filed with the court.

(8) All motions for summarjudgment shall be filed withieight months (240 days)

from the date of this order.



(9) Under Local Civil Rule 7(a), a nomwving party must respond to a dispositive
motion within twenty-one (21) daysd the date the motion was fde If no response is filed, or
the response is not timely, the dispositive motion can be granted absent objection.

(10) If Mr. Dailey changes his addressay time during the litigation of this case,
Local Court Rule 83.1(c)2 providésat the plaintiff MUST notify the court. Failure to do so
can result in the dismissal of the case. Mr. Daiteast give notice of a new address even if he is
incarcerated. Mr. Dailey should write PLEASIDOTE MY NEW ADDRESS orthe notice. Itis
not enough to just put the new aésls on a letter withoutdircating that it isa new address. If
plaintiff has more than one pending case, i@kl indicate all of tb case numbers in the
notification of change of address. Mr. Daileysl also notify the defend&aor the attorney for
the defendant of his new address.

(11) Mr. Dailey shall utilize the PrisonEfiling Program when filing documents with
the court.

SO ORDERED at Bridgeport, Connecticuthis 30th day of January, 2017.

/sl Victor A. Bolden

Victor A. Bolden
UnitedStateDistrict Judge




