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UNITED STATES DISTRICT COURT
DISTRICT OF CONNECTICUT

ESTER SANCHES-NAEK, RASHID

HAMID, and ABDUL NAEK HAMID,
Plaintiffs,

No. 16-cv-1843 (VAB)

V.

TAP PORTUGAL, INCORPORATED,
Defendant.

ORDER ON MOTION TO DISMISS

Ester Sanches-Naek, her husband Rashid ¢Hand their minor son Abdul Naek Hamid
(“Plaintiffs”), bring this acton against TAP Portugal, In¢TAP”) (“Defendant”), alleging
various claims under the laws of Connectiantl under 28 U.S.C. 88 1981 and 1983. ECF No.
1. Plaintiffs’ claims arise from an allegattident that occurred after they boarded an
international TAP flight at John F. Kennedy Imtational Airport. Compl. § 4, ECF No. 1.

Defendant now moves to dismiss Plaintif@mplaint in its entirety, arguing that the
Complaint is precluded by the Montreabrtvention and by the Airline Deregulation Act
(“ADA”), 29 U.S.C. § 41714(b). ECF No. 20. &rargument on this motion was held on April
27,2017. ECF No. 32. For the reasons that follow, the GRANTS Defendant’s motion to
dismiss with prejudice.

l. FACTUAL ALLEGATIONS

On or around July 28, 2016, Plaintiffs bookekéround trip tickets with TAP. Compl.
1 4. Plaintiffs’ first flight, TAP Flight 208yas scheduled to depdrom John F. Kennedy
International Airport (“JFK”) to Lisbn, Portugal on August 3, 2016 at 11:30 Pl Plaintiffs’
itinerary allegedly included a connecting fligham Lisbon to Casablanca, Morocco and then a
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returning flight from Porto, Portugal tasbon and one from Lisbon to JFKd. Plaintiffs allege
that they had also prepaid for multiple hotdervations and for gund transportation to and
from each airport, each hotel, and edektination they planned to visitd. Mr. Hamid and Mr.
Naek Hamid were flying first clasdd. 6. Ms. Sanches-Naek was flying in economy cléss.
1 8.

Before boarding, Plaintiffs were alleggdjranted access to TAP’s VIP Lounge in the
airport terminal and Ms. Sanches-Naald Mr. Hamid each allegedly received one
complimentary wine beverage in the VIP Loundg. 1 6-7. Plaintiffs allege that they did not
consume any other alcoholic beverages beforedbmatheir flight and that none of them were
intoxicated. Id. § 7.

Plaintiffs allege that they baded TAP Flight 208 togetheid. 8. Ms. Sanches-Naek
allegedly proceeded to her assigned seat in econtany, seat 8D, which was in the first row of
the economy class section of the plane, onlyromeaway from the first class section of the
plane.Id. § 9. Mr. Hamid, her hushd, and Mr. Naek Hamid, their minor son, proceeded to
their seats in the business class @t ftlass sectioneats 2A and 2DId. 8.

After Ms. Sanches-Naek placed her carry-on item in the overhead compartment, she
alleges that she realized that she wasyoey her husband and son’s boarding passes and
passportsid. 9. She allegedly realized that theight need these documents immediatéti.
She allegedly proceeded towards the front ofplaae and the first class section in order to
return her husband and son’s travel documanikto assist themith placing their carry-on
baggage in the overhead compartmeids.

Plaintiffs allege that, dgls. Sanches-Naek approached her husband and son’s seats, she

observed a male TAP flight attendant “rudahd loudly berating and screaming” at theloh.



10. When Ms. Sanches-Naek ghelly tried to “ascertain whiype male flight attendant was
screaming at her elderly husband and minor cmid before she could explain why she was in
First Class,” the flight attendaatlegedly began screaming at hemassl, “ordering her to return
back to the Economy Class section of thplane and call[ingGlobal Security.”Id. When the
Global Security officer arrived, hedlegedly advised Plaintiffs teave the plane, which they did.
Id. T 11.

After Plaintiffs left TAP Hight 208, and while they waited in the airport terminal to
retrieve their luggage, TAP allegedly alsorsuoned the Port Authority Police Department
(“PAPD”) and five PAPD officers &gedly arrived at the terminald. § 11. The PAPD officers
allegedly determined that TAP had misinformeenthof the nature of the incident and “that
there was no legitimate reason foAH] to have summoned the policdd.

Plaintiffs allege that thiswcident resulted in them missiAgAP Flight 208, their flight to
Lisbon. Id. 1 12. This allegedly resulted in Plaintiffgsssing all of their gsbsequent flights and
therefore “completely ined” their vacation.ld.

I. STANDARD OF REVIEW

A motion to dismiss for failure to state aich under Rule 12(b)(6) is designed “merely
to assess the legal feasibility of a complaint, not to assay the weight of evidence which might be
offered in support thereof.Official Comm. of Unsecured Creditors of Color Tile, Inc. v.
Coopers & Lybrand, LLP322 F.3d 147, 158 (2d Cir. 2003) (internal citations omitted). When
deciding a Rule 12(b)(6) motion to dismiss, a tomust accept the material facts alleged in the
complaint as true, draw all reasonable inferencéavior of the plaintiff, and decide whether it is

plausible that the plaintiff has a valid claim for reliéfshcroft v. Igbal556 U.S. 662, 678-79



(2009);Bell Atl. Corp. v. Twomb|y550 U.S. 544, 555-56 (2007 re NYSE Specialists Sec.
Litig., 503 F.3d 89, 95 (2d Cir. 2007).

A plaintiff's “[flactual allegations must benough to raise a right relief above the
speculative level,” and assert a sawf action with enough heft to show entitlement to relief and
“enough facts to state a claim to rélieat is plausible on its face. Twombly 550 U.S. at 555,
570. A claim is facially plausible ithe plaintiff pleads factualantent that allows the court to
draw the reasonable inference that the defeinddiable for the misconduct allegedgbal, 556
U.S. at 678. Although “detailed factual allegagbare not required, a complaint must offer
more than “labels and conclusions,” “a formulagcitation of the elementf a cause of action,”
or “naked assertion [s]” devoid of “further factual enhancememvombly 550 U.S. at 555-57.
Plausibility at the pleading stags nonetheless distinct fropnobability, and “a well-pleaded
complaint may proceed even if it strikes a sajnge that actual proof of [the claims] is
improbable, and . . . recovery is very remote and unlikdly.’at 556 (internal quotation marks
omitted).

lll.  DISCUSSION

Plaintiffs bring various claims under Cauticut state law, tluding for “intentional
misrepresentation”, “negligence”, “libel” andethmation of character”slander”, “malicious
prosecution,” “elder abuse”, “breach of contfattiolation of the implied covenant of good
faith and fair dealing”, “intentional infliction cfmotional distress”, arithegligent infliction of
emotional distress.” Compl. 11 13-63. Pldistalso bring claims under 28 U.S.C. §8 1981 and
1983, alleging “discriminatory practices and treatmeid.”{{ 37-45. Defendants move to
dismiss Plaintiffs’ Complaint in its entirety, arggithat all of Plaintiffs’ claims are precluded by

the Montreal Convention and the AD/Aee generallpef.’s Br., ECF No. 20-1.



A. The Warsaw Convention and the Montreal Convention

The Convention for the Unification of @ain Rules Relating to International
Transportation by Air, Oct. 12, 1929 (“Wars&envention”) was “crdaéd during the Second
International Conference on Privateronautical Law of 1929 in der to foster the growth of
the nascent commercial airline industrKing v. Am. Airlines, In¢.284 F.3d 352, 356 (2d Cir.
2002). “The cardinal purpose of the Warsaw Convention . . . is to achieve uniformity of rules
governing claims arising from inteational air tansportation.”El Al Israel Airlines, Ltd. v. Tsui
Yuan Tsengs25 U.S. 155, 169 (1999) (internal catxdn marks omitted). The Warsaw
Convention “created a comprehensive liability eysto serve as the exclusive mechanism for
remedying injuries suffered in the course of ‘theernational transporten of persons, baggage,
or goods performed by aircraft.’King, 284 F.3d at 356-57 (quoting Warsaw Convention, Art. I,
49 Stat 3000 (Oct. 29, 1934)). “This remedial sgsis designed to protect air carriers against
catastrophic, crippling liability by establishingpmetary caps on awardsdrestricting the types
of claims that may be brought against carrie#tsije accommodating thaterests of injured
passengers by creating a presumption of liakalgginst the carrier when a claim satisfies the
substantive requirements of the Conventiolal’at 357 (citingTseng 525 U.S. at 169-70).

The Warsaw Convention “precludes a passefrgar maintaining an action for personal
injury damages under local law when her claimsdoet satisfy the condins for liability under
the [Warsaw] Convention.Tseng 525 U.S. at 176. As the Second Circuit has noted, “the
Supreme Court ifsengheld that the Convention's preemptive effect on local law extends to all
causes of action for injuries torgens or baggage suffered in twurse of interational airline
transportation, regardless of ather a claim actually could be maintained under the provisions

of the Convention.”King, 284 F.3d at 357.



“[T]he need to modernize and consalid the Warsaw Convention and related
instruments,” Montreal Conveotn, Preamble, Gosain AffxEA, ECF No. 20-3, led to the
drafting of the Convention for the Unification of Certain Rules fedao International Carriage
by Air, May 28, 1999 (“Montreal Convention”). T[he Montreal Conventin is an entirely new
treaty that unifies and replacee thystem of liability that derives from the Warsaw Convention.”
Ehrlich v. Am. Airlines, In¢.360 F.3d 366, 371 n. 4 (2d Cir. 2004). Like the Warsaw
Convention, the Montreal Conviaon governs “all interational carriage gbersons, baggage or
cargo performed by aircraft for revekt Montreal Convention, Art. 1.E5ee alsdMontreal
Convention, Art. 29 (“In thearriage of passengers . . . any action for damages, however
founded, whether under this Convention or in caxttor in tort olotherwise, can only be
brought subject to the conditionsdasuch limits of liability as are set out in this Convention.”).

The Montreal Convention “stiletains many of [the] origingdrovisions and terms” of
the Warsaw Convention, “and thus courts hawgtiaued to rely on cas@sterpreting equivalent
provisions in the Warsaw ConventionHunter v. Deutsche Lufthansa A83 F. Supp. 2d 190,
205 (E.D.N.Y. 2012). Both treatibsive the same preemptive effect on personal injury actions
under the local laws of signatory countri€ee Paradis v. Ghana Airways L,t848 F. Supp. 2d
106, 111 (S.D.N.Y. 2004gff'd, 194 F. App'x 5 (2d Cir. 2006) (“Here, the preemptive effect is
identical regardless of whethitire Montreal Convention or the \iégaw Convention . . . applies;
thus, the Court need not decidhich Convention controls.”)Under the scheme provided for by
the Warsaw Convention and Montreal Conventiilectively, the “Comentions”), passengers
are “denied access to the profusion of remetti@smay exist under the laws of a particular
country, so that they must hg their claims under the termstbe Convention or not at all.”

King, 284 F.3d at 35.



At oral argument, Plaintiffs maintaineédat the Supreme Court’s holdingTliseng which
precludes passengers oteimational flights from maintaining actions for “personal injury
damages” if such actions may not be brougider the Conventions, doaot apply to their
claims. Tseng 525 U.S. at 176. In support of this argant) Plaintiffs argued that they seek
only economic damages, i.e. compensation for fireipaid trip expenses, rather than damages
arising from physical injury, whitPlaintiffs do not allege.

This interpretation of seng however, is not supported byat decision’s languagesee
Tseng 525 U.S. at 171 (rejecting lower court’sarpretation of the Warsaw Convention “to
allow passengers to pursue claims undealltaw when the Convention does not permit
recovery” because such an intefation would “encourage artfpleading by plaintiffs seeking
to opt out of the Convention's liability schemeanHocal law promisetecovery in excess of
that prescribed by the treaty” and undermine fitexlictability that adherence to the treaty has
achieved worldwide”). Plairfts’ position is also inconsiste with the Second Circuit’s
interpretation of the Conwtions’ preclusive effectSee King284 F.3d at 356-57 (“[T]he
Warsaw Convention created a comprehensalglity system to serve as the exclusive
mechanism for remedying injuries suffered in ¢bearse of the internianal transportation of
persons . . . performed by aircraft.”).

These cases and related decisimake clear that “all statew claims allegedly arising
from a damaging event covered by the [Warsaw Catime], as well as all subsequent tortious
conduct which cannot be artificially separated from the precipitating catespreempted by the
[Warsaw Convention].”Yanovskiy v. Air Frangel73 F.3d 848 (2d Cir. 1999) (unpublished
table opinion). Thus, regardleskthe type of damages that Pigifs are seeking, all of their

state law claims, including their claims for “intemal misrepresentation“negligence”, “libel”



and “defamation of character”, “slander”, “hegoous prosecution,” “eldr abuse”, “breach of
contract”, “violation of the implied covenaat good faith and faidealing”, “intentional
infliction of emotional distress’and “negligent infliction of enmtenal distress,” Compl. {1 13-
63, are precluded by the Montrealr@@ention because, as explainedble all of their state law
claims arise from one “damaging event covered by the” Montreal ConveManmovskiy183
F.3d at 848.

As for Plaintiffs’ discrimination claimsnder 28 U.S.C. § 1981 (“Section 1981”) and 28
U.S.C. § 1983 (“Section 1983%)such claims are also preeteq by the Montreal Convention.
The Second Circuit has held that federal cights and discrimination claims, such as those
brought under Section 1981 or Section 1983, areymtedl by the Montreal Convention if they
arise from acts that fall under the Mgl Convention’s substantive scopgee King284 F.3d
at 362 (“[Plaintiffs] suggest that, despite Arti@é's plain mandate th#te Warsaw Convention
preempts ‘any cause of action, however founded,should nonetheless garout an exception
for civil rights actions as matter of policy. This we decline to do.”) (discussing Section 1981
claims);Dogbe v. Delta Air Lines, Inc969 F. Supp. 2d 261, 274-75 (E.D.N.Y. 2013) (finding
that plaintiff’s Section 1983 claims in connection with altercations fhight attendants and

ground crew while he was on board plane for international flight were “preempted by the

L Even if the Montreal Convention did not preclude such claims, Section 1983 claims also cannad hiedgainst

TAP because, as an airline, TAP is not a state a8tection 1983 does not provide a remedy with respect to
“merely private conduct, no matter how discriminatory or wrongfdlh. Mfrs. Mut. Ins. Co. v. SullivaB26 U.S.

40, 49-50 (1999) (internal quotation marks omitted). To state a Section 1983 claim, the Complaint must indicate
that the relevant action causing the constitutionalidajion was “fairly attributable to the Statel’ugar v.

Edmondson Oil Co457 U.S. 922, 936-37 (1982). Thus, Plaintiffs’ Section 1983 claim must be dismissed because
they have not plausibly alleged that TAP acted under color of stateSe@Dogbe v. Delta Air Lines, In869 F.

Supp. 2d 261, 274-75 (E.D.N.Y. 2013) (“[P]laintiff does not allege, and cannot in good faith allege, that [fight
attendant defendant’s] conduct was undertaken under the color of state law. Thus, plaintiff's Se2itairho8

must be dismissed.” (internal citations omitte@gckett v. Nw. Airlines, Inc131 F. Supp. 2d 379, 382 (E.D.N.Y.
2001) (finding that where plaintiffs brought Section 1888m against defendant airline for failing to board them
allegedly because airline could not accommodate one plaintiff's disability the “cotiplzkis any allegation of

state action, compelling the disssal of’ the Sectio 1983 claims).
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[Warsaw and Montreal] ConventionsHripalani v. AMR Corp.No. 12-CIV-5609 (KBF), 2013
WL 1822777, at *2 (S.D.N.Y. Apr. 30, 2013) (haidithat all of plaitiff's claims including
Section 1981 claims arising from alleged hamasst by flight attendanthile on international
flight were preempted by Montreal Convention).

B. The Substantive Scope of the Montreal Convention

The Montreal Convention’s “preemptive @t on local law” exteds as far as “the
Convention’s own substantive scopd.8eng 525 U.S. at 158 (discussing case under Warsaw
Convention). The substantive scope of Artitleof the Montreal Convention encompasses
events that “took place on board the aircrafinahe course of any of the operations of
embarking or disembarking,” Montreal Conventiémt. 17.1, and allows for airlines to be held
liable only when an accident hasatsed a passenger to suffer dephysical injury, or physical
manifestation of injury.”Eastern Airlines, Inc. v. Floy@99 U.S. 530, 552 (1991) (interpreting
Warsaw Conventiongee alsdMontreal Convention, Art. 17.1 (“Ehcarrier is liable for damage
sustained in case of death or pthjury of a passenger.”).

Plaintiffs’ claims clearly fall within the faner, the substantive scope of the Montreal
Convention, because they arise from an etakihg place during the embarking of an airplane,
but Plaintiffs’ claims also amot be brought under the latténe terms of the Montreal
Convention because they do not involve “depttysical injury or physical manifestation of
injury.” Floyd, 499 U.S. at 552. As discussed above nfés’ claims aretherefore precluded
by the Montreal Convention. Plaintiffs’ remaigiarguments to the coaty are unavailing.

1. Plaintiffs’ Claim Arise from An Ev ent During the Embarking of An
Airplane

“Article 17 directs [courts] to considerhenandwherean event takes place in evaluating

whether a claim for an injury to a passenggreempted” because it occurred on the aircraft or



in the course of operations of embarking or disembarkiigg, 284 F.3d at 360 (emphasis in
original). The Second Circuit “has adoptefiexible approach for determining whether a
passenger is in the course of any of the djmers of embarking when the injury allegedly
occurred,” considering “four fagts: (1) the activity othe passengers at the time of the accident;
(2) the restrictions, if any, diheir movements; (3) the imminee of actual boarding; (4) the
physical proximity of the msengers to the gateld. at 359 (internal quotation marks omitted).

Contrary to Plaintiffs’ pasion, whether claims fall under the substantive scope of the
Conventions does not depend on the nature of the clageB).’s Br. at 9-12, ECF No. 29
(arguing that “Montreal Convemtn does not preempt intentionatttolaims under state law for
non-bodily injuries”), but is dependent owlienandwherean event takes placeging 284 F.3d
at 370 (emphasis in original), i.e. whethige underlying events took place “on board the
aircraft” or in the course ofgperations of embarking or disemkiag” an international flight.
Montreal Convention, Art. 17.1.

In King, plaintiffs alleged that #ndefendant airline had discriminated against them on the
basis of race when they were involuntarily bumfrech their internationallight after they “had
already checked in for their fli, received their boarding passasd boarded the vehicle that
was to transport themdm the terminal to the aircraftahd the Second Circuit found that the
case fell under the substantive scope of Artldldecause it involved “events that took place
during embarkation.’King, 284 F.3d at 359Similarly, the Second Circuit has also held that
where the events underlying a claim took platergflaintiffs had “already surrendered their
tickets, passed through passport control, andeshtbe area reserved exclusively for those

about to depart on internationéghts” and “assembled at thepheture gate, virtually ready to

10



proceed to the aircraft,” the @awas governed by Article 1Day v. Trans World Airlines, Ing.
528 F.2d 31, 33-34 (2d Cir. 1975) (discugscase under Warsaw Convention).

Courts in this Circuit have also foundatimalicious prosecution and negligent and
intentional infliction of emotional distress clainsgnilar to those in this case, were precluded by
the Montreal Convention wherestiplaintiff was in the process embarkation because she was
arrested at the gate for a cewcting flight while she was in leito board and the flight had
already begun boardingsee Kruger v. Virgin Atl. Airways, Ltd76 F. Supp. 2d 290, 303
(E.D.N.Y. 2013)aff'd, 578 F. App'x 51 (2d Cir. 20149¢ee also Matveychuk v. Deutsche
Lufthansa, AGNo. 08-CV-3108 (JG) (RML), 2010 WL 3540921, at *4 (E.D.N.Y. Sept. 7, 2010)
(finding that claims arising while plaintiff wggevented from boarding heonnecting flight at
the gate in a German airport wgraverned by the Montreal Convention).

All of Plaintiffs’ claims arise from a serie$ events that occurred while Plaintiffs were
boarding TAP Flight 208. The parties do nopdie that TAP Flight 208, from JFK to Lisbon,
Portugal, is an international flight. Plaintiisimit that they had already “entered the airplane”
and were proceeding to their seats when a fligRt attendant allegdly “rudely and loudly
berat[ed] and scream[ed]” at them.” Conff.8, 10. TAP allegedly also called Global
Security, and the Global Security officer alldtyeadvised Plaintiffs to disembark from the
airplane.ld. 1 11. TAP allegedly also called the PB, and five PAPD officers allegedly
arrived in the terminal at JFK while Pdiiffs were retrieving their luggagdd. The TAP flight
attendant’s alleged actions occurred while Plaintifése on board the aircraft. All of Plaintiffs’
claims therefore fall under the substantive saafp&rticle 17 of theMontreal Convention as
they “took place on board the aircraft” and “in tteurse . . . the operations of embarking.”

Montreal Convention, Art. 17.1.

11



In light of “whenandwheré the events alleged in the Complaint took place, Plaintiffs’
claims are clearly in the substamiscope of the Montreal Conventioking, 284 F.3d at 360
(emphasis in original). The Second Circuit bisified that even where a plaintiff passenger
had yet to board the plane, but had already @weok received their boarding passes, and were
in the process of being transported from the teahtmthe aircraft, the case is still governed by
Article 17. See idat 359;see alsday, 528 F.2d at 33-34 (holdingahcase involving events
after plaintiffs had passed through passport coatrdlwere assembled at the departure gate was
governed by Article 17). Here,&htiffs were even further along in the process of embarkation
and had, in fact, stepped foot on the plane feir ihternational flight. Malicious prosecution
and negligent and intentionalffliction of emotional distress claims arising in this context
therefore are within the substevet scope governed by Article 1Bee Kruger976 F. Supp. 2d
at 303.

Plaintiffs argue thatsengfound that the Conventions didt preempt local law in cases
alleging “willful misconduct,” see Pl.’s Bat 10, but the onlguch reasoning ifisengis in
Justice Stevens’s disseriee Tsengp25 U.S. at 178 (“The Convention, however, does not
preempt local law in cases angiout of ‘wilful misconduct.’ [sif Article 25 expressly provides
that a carrier shall not kentitled to avail itself othe provisions of th€onvention that ‘exclude
or limit’ its liability if its misconduct is willful.”) (8-1 decision(Stevens, J. dissenting).

Furthermore, Justice Stevens’s dissent reteto a provision of the Warsaw Convention
discussing willful misconduct that was notluded in the Montreal Conventioisee Carey v.
United Airlines 255 F.3d 1044, 1047 n. 11 (9th Cir. 2001) (“The ‘willful misconduct’ standard
was later amended to the formulation ‘intentiopailt recklessly with knowledge that damage

m

would probably result.”). The relevant languagaow in Article 22, which governs “Limits of

12



Liability in Relation to Delay, Bggage and Cargo” and providist the Montral Convention’s
damages caps as to “damage caused by delay'tridasn, loss, damage or delay” of passenger
baggage or “destruction, loss, damage or dalaghipment of cargo “shall not apply if it is
proved that the damage resulted from an aota@ssion of the carrier, its servants or agents,
done with intent to cause damagerecklessly and with knowdige that damage would probably
result.” SeeMontreal Convention Art. 2Z&ee alsdViontreal Convention Art. 21.2 (discussing
the damages cap of “100 000 Special Drawingh&” that applies iactions brought under
Article 17 “if the carrier proves that: (a) suchmiege was not due to the negligence or other
wrongful act or omission of the carrier its servants or agents”).

Plaintiffs further argue that they are alleging “complete nonperformance” by TAP and
that nonperformance claims are “clearly not cedeunder the Montreal Convention,” Pl.’s Br.
at 13, and maintain that “the majority of ctsuboth nationally and in the [Second Circuit]”
conclude that “[w]hether as a result of bungpor removal the complete nonperformance” is
found to be “outside the realof the Montreal Convention.1d. at 14. The cases relied upon by
Plaintiffs are, howear, inapposite.

Other courts have found nonperformance thredresulting inagjcability of the
Conventions where passenger plaintiffs wamluntarily bumped and denied boarding at
check-in. See Wolgel Wiexicana Airlines821 F.2d 442, 445 (7th Cir. 1987) (finding that in
case where plaintiffs “presentéukir tickets and baggage” theck in and were involuntarily
bumped and “informed that no seatsre available on their flight” that the claims were “for total
nonperformance of a contract” and that “the War&amvention [was] inapplicable”). Plaintiffs
here, however, were not deniedarding, and were in fact, alkdy on the plane when the TAP

employee allegedly “berat[ed] and scream[ed}haim and then allegedly called Global Security
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and the PAPD and caused Plaintiffs’ removal fitia flight. Compl. § 10. Furthermore, the
Second Circuit has also found that, where inataty bumping occurs within the substantive
scope of the Conventions, i.e. in the cowkembarkation, the @ventions will preclude
plaintiff passengers’ claims even if plaintifigere unable to boardd take their flight.See
King, 284 F.3d at 358 (“[W]e hold that the evemtgjuestion occurred in the course of
embarkation, and that the Kings' action therefalis within the substantive scope of Article
17.%).

Courts in this Circuit have found that, erfe defendant airlines “ceased operations
between Nigeria and the United States, effegtit@minating the flight program” and leaving
“hundreds of passengers who had purchased titdeetigghts in” the follbwing year “unable to
travel” as well as stranding some passengers who had “flown the outbound legs of their round
trips already,” the plaintiff passengers’ claimsre not preempted by the Montreal Convention
because the case involved nonperformameee Nigeria Charter Flights Contract Litig520 F.
Supp. 2d 447, 450, 456 (E.D.N.Y. 2007). This typ&efusal to fly passengers” due to the
cancellation of an entire prograshflights is, however, different from Plaintiffs’ situation,
where TAP allegedly caused their removal fribva flight after Plaintiffs had checked in,
received boarding passesttgo through security, and @v boarded the plan&eeCompl. 19 6-
10.

A case holding that passengers who had gottehgbeck in and security, but were then
denied boarding and involuntarily bumpédought a nonperformance claim not precluded by
the Montreal Convention, rather than a claim“ftelay” under Articlel9 of the Montreal
Convention, is alstmapplicable.See Weiss v. El Al Israel Airlines, Ltd33 F. Supp. 2d 361,

369 (S.D.N.Y. 2006)aff'd, 309 F. App'x 483 (2d Cir. 2009) (“[P]laintiffs' bumping claims
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should be read as grounded in a cause afrabbr non-performance of contract and not delay.
They are, therefore, not preempted by the MzaitConvention.”). Here, there is no allegation
that Plaintiffs were bumped by TAP and, in angeahe Plaintiffs had ndieen denied boarding
and were even on the plane. Other nonperfooa&ases from districburts in the Second
Circuit that Plaintiffs cite aralso inapplicable because th&y not involve passenger flights.
See Seagate Logisticsclrv. Angel Kiss, Inc699 F. Supp. 2d 499, 506 (E.D.N.Y. 2010)
(discussing nonperformance in the context sli@ping contract and natpassenger flight);
Certain Underwriters at Llog's London v. Art Crating, IncNo. 12-CV-5078 (NGG) (VMS),
2013 U.S. Dist. LEXIS 183306, at *31 (E.D.N.YeB 16, 2013) (finding nonperformance in the
context of the shipment of cargo).
2. Plaintiffs’ Claim Does Notlnvolve a Physical Injury

Because the Warsaw Convention and Malt@onvention create a “comprehensive
liability system” that is the “exclusive mechanism for remedying injuries” that are covered by the
substantive scope of the tw@®@entions, they preclude any e that arise from events
covered by the Conventions’ substantive scopdhait are not brought under the Conventions,
including suits allegingacial discrimination.King, 284 F.3d at 356-57, 360-62 (holding that
plaintiffs’ suit alleging raciatliscrimination against defendaaitlinethat bumped them
involuntarily from international flight wagrecluded because it could not be brought under
Article 17 of the Warsaw Convention). The Sampe Court has therefore held that, “recovery
for a personal injury suffered on board an airopafin the course of any of the operations of
embarking or disembarking, if not allowed untleg Convention, is not available at alllseng

525 U.S. at 161.
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Article 17 of the Montreal Convention allowaglines to be held “liable for damage
sustained in case of death or bodily injuryagfassenger upon condition only that the accident
which caused the death or injury” took place wittie substantive scope of Article 17 described
above. Montreal Convention, Art. 17.1. “[A]n air carrier cannot be lredte under Article 17
when an accident has not cadisepassenger to suffer death, physical injury, or physical
manifestation of injury.”Floyd, 499 U.S. at 552 (interpiag Warsaw Convention).

Accordingly, the Second Circuit has concludieat “Article 17 allowspassengers to bring a
Warsaw Convention action against earriers to recover for thamental injuries but only to the
extent that they flow from bodily injuries.Ehrlich, 360 F.3d at 374-75.

Plaintiffs do not allege that Defendant’dians caused them &xperience any kind of
physical or bodily injuries. Inead, they allege only that a PAlight attendant berated and
yelled at them and that TAPIEd Global Security and the PAPD. See Compl. {1 8, 10-11. No
TAP employee, Global Security officer, or PARBicer is alleged to have physically harmed
any of the Plaintiffs in any way, much less matigsical contact with any of the Plaintiffs. Any
injury that Plaintiffs allegedly suffered is tledore purely psychologicalather than related to
physical injuries.

Plaintiffs, in fact, conceded in their briaichat oral argument that their claims cannot be
brought under Article 17See alsd’l.’s Br. at 6 (“All of Plainiffs’ claims in this case are
outside the scope of Article 17 ihat they do not include clainfigr bodily injury arising from
an accident.”). Thus, Plaintiffs will not be altiéebring any of their claims against TAP under
the Montreal conventionSeeEhrlich, 360 F.3d at 374-75 (holding that the Article 17 only
allows suit for “mental injuries . . . only todlextent that they flow from bodily injuries”).

Because the Montreal Convention does not allaainfiffs to raise any of the claims in their
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Complaint, Plaintiffs’ claimsinder Connecticut law and Uniteda&is federal law are precluded

in their entirety by thé&lontreal ConventionTseng 525 U.S. at 176 (“For the reasons stated, we
hold that the Warsaw Conventiprecludes a passenger from maintaining an action for personal
injury damages under local law when her claimstoet satisfy the conddns for liability under

the Convention.”).

C. Airline Deregulation Act

TAP also argues that Plaintiffs’ claims gmecluded by the Airline Deregulation Act, or
ADA. SeeDef.’s Br. at 13-14. Because, as expldiabove, the Court finds that Plaintiffs’
claims are governed by and precluded by Artidleof the Montreal Conveion, the Court need
not reach the issue of whether Plaintitfiims are also precluded by the ADA.

IV.  CONCLUSION

For the foregoing reasons, the CAQBRANTS Defendant’s motion to dismiss with
prejudice because Plaintiffs’ claimseaprecluded by the Montreal Convention.

Consistent with the analysibove, the Court finds that, evif given the opportunity to
amend the complaint, Plaintiffs will not be abiteallege facts showing that they can state a
claim that is not precluded by the Montr€invention. Thus, dismissal with prejudice is
appropriateSee Coulter v. Morgan Stanley & Co. Ine53 F.3d 361, 368 (2d Cir. 2014)
(“Finally, Plaintiffs contend thahe district court abused its distion in dismissing their claims
with prejudice. We disagree. Plaintiffs have itiged no facts that, if #&ged, would establish a
valid claim. The district court therefore didtrabuse its discretion because any amendment . . .
would be futile.” (internal citations omitted)).

The Clerk of the Court is directed to enigdgment in favor of the Defendants and to

close this case.
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SO ORDERED at BridgepprConnecticut, this™ day of May, 2017.

/s/ Victor A. Bolden

Victor A. Bolden
United States District Judge
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