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UNITED STATESDISTRICT COURT
DISTRICT OF CONNECTICUT

DANIEL ORTIZ,
Plaintiff,

No. 3:16-cv-02121 (SRU)

V.

NANCY A. BERRYHILL,
Acting Commissioner of Social Security,
Defendant.

RULING ON CROSSMOTIONSFOR JUDGMENT ON THE PLEADINGS

In the instant Social Security appeal, Ba@rtiz moves to reverse the decision by the
Social Security Administration (SSA) dengi him disability insurance benefits. The
Commissioner of Social Securityoves to affirm the decisioncbnclude that Ortiz’'s arguments
for reversal lack merit and that the Administra Law Judge (“ALJ”)’s é@cision that Ortiz could
perform other work was supported by subttd evidence. Therefore, | grant the

Commissioner’s motion and deny Ortiz’s.

Standard of Review

The SSA follows a five-step process to evaluate disability clébeigan v. Astrue708
F.3d 409, 417 (2d Cir. 2013) (per curiam). Eitse Commissioner determines whether the
claimant currently engages ‘isubstantial gainful activity.Greek v. Colvin802 F.3d 370, 373
n.2 (2d Cir. 2015) (per curiam) (citing 20 C.F§404.1520(b)). Second, if the claimant is not
working, the Commissioner determines whetherctagnant has a “severe’ impairment,” i.e.,
an impairment that limits his or her ability do work-related activitiegphysical or mental)d.
(citing 20 C.F.R. 88 404.1520(c), 404.1521). Thifrdhe claimant does have a severe
impairment, the Commissioner determines whethe impairment is considered “per se

disabling” under SSA regulationigl. (citing 20 C.F.R88 404.1520(d), 404.1525, 404.1526). If
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the impairment is not per se disabling, theefore proceeding to step four, the Commissioner
determines the claimant’s “residual functionapacity” based on “all threlevant medical and
other evidence of recordld. (citing 20 C.F.R. 88 404.1520(a)(4%), 404.1545(a)). “Residual
functional capacity” is defined as “what the otaint can still do despite the limitations imposed
by his [or her] impairment.Id. Fourth, the Commissioner ddeis whether the claimant’s
residual functional capacity allows him orrhe return to “past relevant workld. (citing 20
C.F.R. 88 404.1520(e), (), 404.1560(WHifth, if the claimant canot perform past relevant
work, the Commissioner determines, “based on the claimant’s residual functional capacity,”
whether the claimant can do “other workstixg in significant numbers in the national
economy.”ld. (citing 20 C.F.R. 88 404.1520(g), 404.1560(B}e process is “sequential,”
meaning that a petitioner will be judged disalbety if he or she satisfies all five critertaee

id.

The claimant bears the ultimate burden to pritna he or she veadisabled “throughout
the period for which benefits are sought,” as wethasburden of proof ithe first four steps of
the inquiry.ld. at 374 (citing 20 C.F.R. § 404.1512(a&§glian 708 F.3d at 418. If the claimant
passes the first four steps, however, there isratéd burden shift” to ta Commissioner at step
five. Poupore v. Astrueb66 F.3d 303, 306 (2d Cir. 2009) (perriam). At step five, the
Commissioner need only show that “there igknva the national econontat the claimant can
do; he need not providedditional evidence of the claim&ntesidual functional capacityld.

In reviewing a decision by the Commissioneconduct a “plenary review” of the
administrative record but do not decike novonvhether a claimant is disabldgrault v. Soc.
Sec. Admin., Comm)’'683 F.3d 443, 447 (2d CR012) (per curiam)see Mongeur v. Heckler
722 F.2d 1033, 1038 (2d Cir. 1983) (per curiam) (“Eteviewing court isequired to examine
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the entire record, includingatradictory evidence and eedce from which conflicting

inferences can be drawn.”). | may reverse @ommissioner’s decision “only if it is based upon
legal error or if the factual findings are not sugied by substantial evidea in the record as a
whole.” Greek 802 F.3d at 374-75. The “substantial evierstandard is “very deferential,”

but it requires “more than a mere scintill&rault, 683 F.3d at 447-48. Rather, substantial
evidence means “such relevant evidenceraasonable mind might accept as adequate to
support a conclusion.'Greek 802 F.3d at 375. Unless the Commissioner relied on an incorrect
interpretation of the law, “[i]f there is subst&l evidence to supportéldetermination, it must

be upheld.”Selian 708 F.3d at 417.

[, Facts

Daniel Ortiz applied for Social Securitysdbility insurance benefits and supplemental
security income on September 5, 2013, allegipgriod of disability beginning January 31,
2011.SeeALJ Hearing Decision, R. at 1@rtiz identified his disality as being due to the
following illnesses and conditions: ankylosisygondylitis, depressioh)DD, PTSD, myalgia
weakness, myositis, disturbance of skin skasgheadaches, involuntary crying, arthritis, pain.
SeeDisability Determination Ex@lnation (Initial), R. at 108.

The SSA initially denied Ortiz’s claim on December 11, 2013, and upon reconsideration
on April 4, 2014. ALJ Hr'g, R. at 13. Ortiequested a hearing with an Alld. The hearing was
held on May 11, 2015. Tr. of ALJ Hr'g, R. @5. At the hearing, ALJ Ronald G. Thomas
guestioned Ortiz abotiis previous workld. at 38—40. Ortiz replied thae had previously held
several jobs, doing the following work: pacgiand shipping, stocking, laundry sorting, and
dishwashingld. The ALJ also asked Ortiz “what’s begaing on to keep you...from working at

any job since the last job®i. at 40. Ortiz replied that “all theains, and the medical conditions,
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mental,” were keeping him from being able to wddk.at 40. He stated that the worst pains
were currently fibromyalgia and back padid. at 41.

Ortiz reported that his back hsrall day “just about every gaand that the pain is “on
and off.”Id. at 41. He stated that he spends “afdhe time” lying down to manage the pain,
and must stand if he has been “sitting down for too lolagy .4t 41-42. He reported that he is
able to walk up and down the stairs in his leaand uses a cane at home to remain stiablat
43.

Ruchi, Ortiz’s attorney, alsguestioned Ortiz. Ortirzported that hesquires Cortisone
shots to help manage his paand that the number of shots has increased from every other
month to every two weekil. at 56-57. He also reported tlegt suffers from anxiety and
depression, as well as PTSD from being molested as alchi&d.57-58. He stated that he has
lost “almost 40 pounds” in the last yeht. at 61. He stated that keears compression socks,
night splints, a boot, and special sote manage issues with his fdet.at 62—63. He reported
that he needs assistance tbdyessed and tie his shotk.at 64. He reported using a cane to get
up to use the bathroond. He stated that he had fallen appmately three times in the past six
months.ld. at 65. He stated that he has some problems breatthirag.66. He reported getting
headaches at least one a day or every otheldiat. 67.

Larry Taki, an impartial vocational exertsaltestified at theearing regarding the
Dictionary of Occupational Titlesd. at 69—75; ALJ Hearing Decai, R. at 13. Taki responded
to hypotheticals put forth by the Aland Attorney Ruchi regarding individuals with limitations
such as the ones Ortiz describ&tdJ Decision Hearing, R. at 71-75.

On July 23, 2015, the ALJ issued an opinion finding that Ortiz “has not been under a
disability within the meaning dhe Social Security Act fromanuary 31, 2011, through the date
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of this decision.” ALJ Hearing Decision, R.J. The ALJ found that although Ortiz has severe
impairments, he “does not have an impairnertombination of impairments that meets or
medically equals the severity ohe of the [required] listeidhpairments[,]” as defined in 20
C.F.R. 404, to receive Social Seitydisability insurance benefittd. at 16. The ALJ

determined that Ortiz “has the residual functliarapacity to perform light work as defined in 20
C.F.R. 404.1567(b)...[he] is limited to octa®al bending, twisting, squatting, kneeling,
crawling, climbing, and balancingds well as “occasional difficulties with concentration on
difficult or complex tasks...[and}ccasional interaction with supgsors, co-workers, and the
general public.’ld. at 18.

At the first step, the ALJ found that Ortiz “hast engaged in substantial gainful activity
since January 31, 2011, the alleged onset diatedt 15. At the second step, the ALJ found that
Ortiz’s major depressive disorder, post-tratimstress disorder, multilevel spondylosis of the
lumbar spine and polyarthralgias were ‘sevimpairments” under 20 C.F.R. 88 404.1520(c) and
416.1520(c)Id.t At the third step, the ALJ determinedttOrtiz’s impairments were not per se
disabling because Ortiz “d[id] not have arpairment or combination of impairments that
medically me][t] or equalled] a listed impairméint 20 C.F.R. Part 404, Subpart P, Appendix 1.
Id. at 16.

The ALJ then assessed Ortiz’s residuadtional capacity, and found that he could
“perform light work,” with certain limitationdd. at 18. Those limitations were that Ortiz (1)
could occasionally perform tasitsat would require him to bend, twist, squat, kneel, crawl,

climb, and balance, (2) could occasionally compldifficult or complex” tasks that require

! The ALJ found that Ortiz has several “non-se¥edditional impairments, including “plantar
fasciitis, Achilles tendinitis, weight loss, tenmibow, and carpal tunnel syndrome.” ALJ Hearing
Decision, R. at 15-16.
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concentration, and (3) could interact occasionaliyh co-workers, supervisors, and the general
public.” Id. at 18.

The ALJ concluded that Ortiz could performat relevant work as a laundry sorter as
generally performed.ld. at 22. The ALJ found that “there asther jobs existing in the national
economy that he is also able to perforid.’at 23. The ALJ based that decision on Ortiz’s
residual functional capacity in conjunction with the Medical-Vocational Guidelines and
determined that a finding of “not disabled [was] therefore appropriate under the framework” of
Medical-Vocational Rule 202.18d. at 24. The ALJ denied Ort&request for disability
benefits.ld.

Ortiz requested a review of the ALJ’s decision by the SSA’s Appeals Council on August
31, 2015. Request for Review of Hearing Decisiod&D, R. at 8. Holding that there was “no
reason . . . to review the [ALJ]’s decision,etAppeals Counsel “denied [Ortiz’s] request for
review” on November 8, 2016. Notice of Appeals Council Denial, R. at 1. Ortiz then filed a
complaint with this court urging the reversdithe Commissioner’s decision on December 29,

2016. Compl., Doc. No. 1.

[1. Discussion

On review, Ortiz asserts that the ALJ malde following errors: (1) he “erred in his
findings as to the weight given the medical opinions of thegdhtiff's treatingphysician,” (2)
he “erred in giving no weighb the opinions” of the Advared Practice Registered Nurse
(APRN) and treating physician that Ortiz “hairked limitations in social functioning,
concentration, persistence and pace,” (3) he improperly relied on testimony by the vocational
expert, (4) he “erred in failing to referencer{@s] need for a cane to walk” and failed to

reference “his mental health limitations” wheetermining his residudlinctional capacity, and
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(5) erred in his credibility finding. Mem.upp. Mot. Reverse, Doc. No. 20-1, at 18-30. The
Commissioner responds that the ALJ’s “deansis supported by substantial evidence” and

should be affirmed. Mem. Supp. Méttfirm, Doc. No. 25, at 16.

A. Did the ALJ correctly evaluatine medical opinion evidence?

Ortiz challenges the ALJ’s treatment oétimedical opinion evidence on two fronts.
Mem. Supp. Mot. Reverse, Doc. No. 20-1, atZB-First, he argues thtite ALJ “improperly
discounted the opinions of Dr. Ruiz with regéochis conclusions that [Ortiz] had physical
limitations affecting [Ortiz’s]ability to perform work.” Id. at 18. Ortiz argues that the ALJ gave
“little weight” to Dr. Ruiz’s opinions “without epicitly considering all othe factors required”
under the law, including the “fgaiency, length, nature, and exteoit Dr. Ruiz’s treatmentid.
at 20. Second, Ortiz argues that thLJ “failed to give proper weigh the evidence of [Ortiz’s]
mental impairments.ld. at 22. The Commissioner respondatttine “ALJ here cited several
reasons for giving the opinions little weighnhd thoroughly explaindus reasoning.” Mem.
Supp. Mot. Affirm, Doc. No. 25, at 8. The Conssioner also responds that “[ijn making the
mental RFC finding, the ALJ relied on the opins of the state agency psychologists, the
consultative psychologist Dr. Zitthe observations of [Orit4'€ase worker...and the treatment
record,” and that although an ALJ will consider medical opinions, “ultimately the ALJ must
reach an RFC assessment based on the record as a whae10. With regard to both sets of
opinions, | affirm the ALJ’s ruling.

“The treating physician rule provides tlaat ALJ should defer ‘to the views of the

physician who has engaged in the primary treatrogtite claimant,” but need only assign those
opinions “controlling weight” ithey are “well-supported by mexilly acceptable clinical and

laboratory diagnostic techniques and . . . not inconsistent vatbthier substantial evidence in
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[the] case record?’Cichocki v. Astrug534 F. App’x 71, 74 (2d Cir. 2013) (summary order)
(quotingGreen-Younger v. Barnhar835 F.3d 99, 106 (2d Cir. 2003); 20 C.F.R. §
404.1527(c)(2)). When the ALJ considers whetbagive the treating source’s opinion
controlling weight, he must faply the factors listed” isSA regulations, 20 C.F.R. §
404.1527(c)(2), including “(1) thedquency, length, nature, aedtent of treatment; (2) the
amount of medical evidence supporting the opin{Bhthe consistency of the opinion with the
remaining medical evidence; and (4) whether the physician is a specidisary 708 F.3d at
418. After considering those factors, the ALJ nmfasimprehensively set forth [his] reasons for
the weight assigned to a treating physician’s opinibtafloran v. Barnhart 362 F.3d 28, 33 (2d
Cir. 2004), and provide “good reasdrior the weight assigne&urgess537 F.3d at 129. But
“where the ALJ’s reasoning and adherencth&regulation are clear,” the ALJ need not
“slavish[ly] recite[] each and evefgactor” listed in the regulation&twater v. Astrug512 F.
App’x 67, 70 (2d Cir. 2013) (summary order). Mover, “[g]enuine coricts in the medical
evidence are for the Commissioner’—not the court—"to resoBerfjess537 F.3d at 128.
The Second Circuit has “cautioned that ALJsustl not rely heavily on the findings of
consultative physicians afteisangle examination,” and haslvised that, ordinarily, “a
consulting physician’s opions or reports shoulde given little weight.’Selian 708 F.3d at 419;
Cruz v. Sullivan912 F.2d 8, 13 (2d Cir. 1990). In some circumstances, however, “the report of a
consultative physician may constitute [substdigi@idence” that, if it “contradict[s]” the
opinion of a treating physician, rendehe latter “not binding.SeeMongeur 722 F.2d at 1039;

see also Prince490 F. App’x at 401 (“[Clonsultative examations were still rightly weighed as

2 Originally a rule devised by the federal courts, tieating physician rule is now codified by SSA
regulations, but “the regulations accord less deferémeinsupported treating physician’s opinions than
d[id] [the Second Circuit’s] decisionsSee Schisler v. Sulliva F.3d 563, 567 (2d Cir. 1993).
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medical evidence.”Petrie v. Astrug412 F. App’x 401, 405 (2d Cir. 2011) (summary order)
(“The report of a consultative physician may ddoe . . . substantial evidence.”). The question
here is whether the ALJ sufficiently providégbod reasons” for weighing the opinions of the
agency psychologists, consultative psyogat—Dr. Zita—and case manager—Katrina
Markley—more heavily than the opinions@©ftiz’s treating physicia, Dr. Ruiz, and APRN
Sarah RegarSee Burges$37 F.3d at 129.

ALJ Thomas gave “little weight” to Dr. Rugopinion that Ortiz “would have difficulty
sitting for prolonged periods and grasping weights.” ALJ Hearing Degiatd®21 (referring to
Exhibit 38F, Ruiz Treating Source Statement, dated 11/13/2014, R. at 959). The ALJ found that
the opinion was “unsupported by tedical evidence of recordd. The ALJ also stated that
Dr. Ruiz is not “technically” Qiz’s treating physician because Ih&d not treated Ortiz for one
year at the time he provided the opinitth.ALJ Thomas also gave Dr. Ruiz's January 2015
medical source statement “little igat,” finding that ‘it is not supported by #éeffective use of
medications in treating [Ortiz’'s] symptomdd. (referring to Exhibit 20F, Ruiz Medical Source
Statement, dated 01/12/2015, R. 616-21, anddib®irF, Office Treatment Records, dated
10/01/2014 to 02/16/2015, from Communitgdth Center, Inc., R. at 932—-33).

The ALJ gave “some weight” to Dr. RuizApril 2015 medical source statement that
Ortiz “would have moderate limitations in mentahctioning” because the ALJ found that those
findings were “generally consistent with treamh notes showing acute stressors and moderate
symptoms.’ld. (referring to Exhibit 41F, Ruiz Meak Medical Source Statement, dated
04/06/2015, R. at 1064).

ALJ Thomas gave “no weight,” however,Bo. Ruiz’s opinion that Ortiz “would have
marked limitations in social functioning andncentration, persistencedapace or that [Ortiz]
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would have repeated episodes of decompensdtiecause the ALJ found that the evidence
provided by case manager Katrina Markleyswaconflict with Dr. Ruiz’s opinionld. at 21-22.
Katrina Markley “indicated that [Ortiz] did agxcellent job at focsing and concentrating on
attending [his] appointment afollowing prescribed treatmentld. at 22 (referring to Exhibit
49F, Treating Source Statement, dated 04/29/20d% €ommunity Health Center Inc., R. at
1163).

The ALJ gave Dr. Ruiz’s opinion regarding Ortiz’'s mental functioning “no weight”
because “Dr. Ruiz is a rheumatologist, not a mental health provider.”

The ALJ treated Ortiz’'s Global AssessmehFunctioning (“GAF”) score of 55 as
opinion evidenceld. (referring to Exhibit 36F, Office Treaent Records, dated 09/24/2014 to
02/06/2015, from Community Heal@enter, Inc., R. at 907). ALJ Thomas gave the GAF score
provided by Advanced Practice Registered HiBarah Regan as having “limited evidentiary
value” because it “reveal[ed] only snapshot impaired and improved behaviold:

The inconsistencies among the opinion®nfRuiz and Sarah Regan, on the one hand,
and Dr. Ruiz’s treatment notasd the opinions of other heattire providers and caregivers, on
the other, presented a “[g]enuicenflict[] in the medical evidere . . . for the Commissioner to
resolve.”See Burges$37 F.3d at 128. As the Second Cirtwas held, where a doctor’s opinion
is “in conflict with content in that doctor’s owgtinical notes, and in conflict with the opinion of
[other physicians],” those factors “constitug@od reasons’ for the limited weight attributed.”
Camille v. Colvin562 F. App’x 25, 27 (2d Cir. 2016) (sumary order). Furthermore, even if
“the record contains evidence” that might supf Ruiz’'s and Sarah Regan’s opinions, it also
“contains substantial evidensapporting the conclusion[s{irawn by the other healthcare
providers and case manager, and by the Sahders v. Comm’r of Soc. Sé&f6 F. App’x 74,
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76 (2d Cir. 2012) (summary order). Becalgeis not [my] function to determinele novo
whether [Ortiz] is disabled Brault, 683 F.3d at 447, nor “to resolvei@entiary conflicts” in the
record,Aponte v. Sec’y, Dep’t of Health & Human Serv28 F.2d 588, 591 (2d Cir. 1984), |
cannot quarrel with the ALJ’s deton not to give controlling weht to Dr. Ruiz's and Sarah
Regan’s opinions.

For the same reasons, | conclude that—aftetdoeded not to give Dr. Ruiz's and Sarah
Regan’s opinions controlling wght—ALJ Thomas properly evaluated the persuasiveness of the
opinions under the factors listed in 20 C.RBBRL04.1527(c)(2)—(6). “An ALJ need not recite
every piece of evidence that contttied to the decision, so long ag tlecord ‘permits [the court]
to glean the rationale @i ALJ’s decision.”Cichocki v. Astrug729 F.3d 172, 178 n.3 (2d Cir.
2013). Here, the ALJ was sufficiently specifioamiting that Dr. Ruiz’s opinions regarding
Ortiz’'s mental functioning were not credibledause “he is not a mental health provider.” ALJ
Decision, R. at 22. The ALJ was also specific whemwrote that Dr. Ruiz’s opinion that Ortiz
would have “marked limitations isocial functioning and concation, persistece and pace”
and “would have repeated episodes of deamption” carried no vight, because those
opinions were “unsupported by Katrina Markley whdicated that [Ortiz] did an excellent job
at focusing and concentrating on attending][appointments and following up prescribed
treatment.”ld. at 21-22 (referring to Exhibit 49F, Tresg Source Statement, dated 04/29/2015,
from Community Health Center Inc., R. at 11683&mille, 562 F. App’x at 28 (“The ALJ was
permitted to consider Dr. [Ruiz’s] treatment natesveighing the opinions of Dr. [Ruiz] and
[the other sources]; and [J[he was permitted to conclude that [the other doctors’] opinions wlere]
more reliable.”). Hence, | find that the ALXdaot err with regard to his treatment of the
doctor’s and other healthcgpeoviders’ medical opinions.
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B. Did the ALJ properly consider thacational expert's testimony?

Ortiz further argues that the ALJ incorreatilied on the vocational expert’s testimony at
step five regarding the occupmmnal requirements of cafetertendant. Mem. Supp. Mot.
Reverse, Doc. No. 20-1, at 26. Ortiz notes thatvocational expésttestimony was “not
consistent with the [Dictionary of Occupational Titlesfl” When the ALJ presented the second
hypothetical question to the vocational experticlvhincluded a restriction to only occasional
interaction with the public, the vocational expestifeed that an individal with that type of
restriction could work aa cafeteria attendartl. The expert testified that although a cafeteria
attendant’s “essential job dutiesvieanothing to do with the genégaublic,” a cafeteria attendant
might “less than occasionally...be approad¢hby a customer to answer a questidnThe
vocational expert testified that a cafeteria attebhdauld defer to his supervisor or provide a
short answer to a custométhe situation arosédd. The expert testifiethat his testimony was
consistent with the Dictionary of Occupational Titles.Ortiz, however, argues that the
definition provided by the Occupatial Titles for a cafeteria attendant actually includes, “may
circulate among diners and serve coffee and bguiatsd coffee server, cadefn, or restaurant.”
Id. at 27.

The Commissioner responds that “[e]\agsuming [Ortiz] is correct about the
requirements of that occupationt was one of three represetiva occupations found by the
vocational expert and the ALJ.” Memugp. Mot. Affirm, Doc. No. 25, at 15. The

Commissioner argues that he only needs to deiradasone occupation thexists in significant
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numbers in the national economy, rather tharethmad thus the ALJ’s reliance on potentially
incorrect testimony in that regard is immateridl. The Commissioner is correct.

The Second Circuit has held that “[tjhe Coissioner need show only one job existing in
the national economy that [the claimant] can perfoi®@&42 U.S.C. § 423(d)(2)(A); 20 C.F.R.

8 404.1566(b)Bavaro v. Astrugd13 F. App’'x 382, 384 (2d Cir. 2011).

Ortiz does not challenge the vocational eXpather two proffered jobs. Because the
Commissioner must only show one job existinghi@ national economy that the claimant can
perform, and two unchallenged jolvere offered here, Ortiz’'sgmment regarding the cafeteria
attendant descrifn is immaterial.

C. Was the ALJ's residual futional capacity determimi@an supported by substantial
evidence?

Ortiz argues that the ALJ’s residual functiboapacity determination was not supported
by substantial evidence for two reasons: (1) bex#dailed to reference Ortiz's need for a cane
to walk, and (2) because it failed to referehisemental health limitations. Mem. Supp. Mot.
Reverse, Doc. No. 20-1, at 27, 28. RegardiniigBruse of a cane, the Commissioner responds
that “neither the evidenaaf record nor the opinions of recbsupport [Ortiz’s] assertion.” Mem.
Supp. Mot. Affirm, Doc. No. 25, at 11. Regarg Ortiz’'s mental health limitations, the
Commissioner responds that “the ALJ considened gave some weight to Dr. Ruiz’ opinion on
[Ortiz’s] mental functioning to the extent thatnas consistent with othewidence in the record,

but no weight to some statements that weresupported.... Accordingly, the ALJ explicitly

13



considered the factorequired by regulation.Id. at 9. | agree with the Commissioner, and
therefore find no error with respect tetALJ’s residual functinal capacity findings.

Between steps three and fadrthe SSA’s analysis for disability claims, the ALJ must
“determinel], based on all the relevant medaradl other evidence ofgerd, the claimant’'s
‘residual functional capacity,” which is whatetkelaimant can still do despite the limitations
imposed by his impairmentGreek 802 F.3d at 373 n.2 (citing 20 C.F.R. § 404.1520(b)). The
ALJ’s determination need not “perfecttprrespond with” anynedical source opinioMatta v.
Astrue 508 F. App’x 53, 56 (2d Cir. 2013) (summanyler). Rather, the ALis “entitled to
weigh all of the evidence available to make a[]finding that [is] consist& with the record as
a whole.”ld. In assessing a claimant’s residual fumeél capacity, SSA regations require the
ALJ to “include a narrative discussion debarg how the evidence supports each conclusion,
citing specific medical facts (e.g., laboratonydings) and nonmedical evidence (e.g., daily
activities, observations),” as well as “discuss[thaimant]’s ability to perform sustained work
activities in an ordinary worgetting on a regular and continuing basis . . . and describe the
maximum amount of each work-related actithg [claimant] can perform based on the
evidence available in the @asecord.” Social Security Ruling 96-8p, 1996 WL 374184, at *7.
Finally, the ALJ “must also explain how any t@aal inconsistencies or ambiguities in the
evidence in the case record were considered and resolged.”

In making a residual functional capacity detgration in the present case, ALJ Thomas
extensively considered Ortiz’s mplaints as well as his volunous medical records. Regarding
his use of a cane, the Commissioamgues that Ortiz's physical wlieal source statement states
that he needed a cane only &imes.” Mem. Supp. Mot. Affin, Doc. No. 25, at 11 (referring

to Exhibit 20F, Ruiz Medical Source Statement, dated 01/12/2015, R. at 617). The record
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indicates that Ortiz could ambugatvithout the use of a cane fapproximately ten minutes at a
time, and could continuously usesheft and right hands for feelin§eeExhibit 20F, Ruiz
Medical Source Statement, dated 01/12/2015, R. at 617-18.

Regarding his mental health limitations, feJ considered Dr. Ruiz's medical source
statement in April 2015, indicating that Ortiz had “moderate limois in mental functioning.”
ALJ Decision, R. at 21 (refermg to Exhibit 41F, Ruiz Mentd&lledical Source Statement, dated
04/06/2015, R. at 1064). The ALJ gave “someghtito those opinions because they were
“generally consistent with treatment noteswing acute stressors and moderate symptolghs.”
The ALJ gave “no weight” to Dr. Ruiz’s opinidhat [Ortiz] would have marked limitations in
social functioning and concentration, persistesmo@ pace or that [Ortiz] would have repeated
episodes of decompensation as that is unstggbry the statemeniy Katrina Markley who
indicated that [Ortiz] did an excellent jobfatusing and concentrating on attending [his]
appointments and following prescribed treatmelaok.’at 22 (referring téxhibit 49F, Treating
Source Statement, dated 04/29/20i&m Community Health Centénc., R. at 1163). The ALJ
gave Dr. Ruiz’s opinion regarding Ortiz’s menfiahctioning “no weight” because “Dr. Ruiz is a
rheumatologist, not a mental health providédl.”

With regard to Ortiz’'s own complaints, ADhomas concluded that the “credibility of
[Ortiz’s] allegations regarding the severitylo$ symptoms and limitations is diminished
because those allegations are greater than expadight of the objective evidence of record.”
Id. at 19. For instance, “[despite [Ortiz]'s comipla, [Ortiz] is treatedonservatively and no
treating or examining physician has imposedriegins that would prclude work activity.’ld.
at 20. Hence, the ALJ correctly “t[ook] the claimtia reports of painrad other limitations into

account” and “exercise[d] discretiam weighing the credibility of the claimant’s testimony in
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light of the other evidnce in the recordGenier v. Astrug606 F.3d 46, 49 (2d Cir. 2010) (per
curiam). He did not, and “[was] not required,f@accept the claimant’s subjective complaints
without question.’ld.; cf. Baladi v. Barnhart33 F. App’x 562, 564 (2d Cir. 2002) (summary
order) (“treating physician’s opinions . . . basgubn plaintiff's subjective complaints of pain
and unremarkable objective tests” were “no¢liveupported by medicallstcceptable clinical
and laboratory diagnostic techniques™ and eatitled to “controlling weight”) (citing 20
C.F.R. 88 404.1527(d)(2) , 416.927(d)(Zplabrese v. Astrye858 F. App’x 274, 277 (2d Cir.
2009) (summary order) (“[W]here the ALJ’s dsion to discredit a claimant’s subjective
complaints is supported by substantial evideftbe,court] must defeto his findings.”).

Furthermore, it is clear from the ALJ’s deoisithat he extensively considered Ortiz’s
complaints as well as his voluminous medical rds@nd provided support from the record for
the determinations he made. An ALJ needmehtion every piece of evidence, particularly
when the record is so large, as it is h€&ieickockj 729 F.3d at 178 n.3 (“[a]Jn ALJ need not
recite every piece of evidence that contributed éodixcision, so long as the record ‘permits [the
court] to glean the rationale of an ALJ’s decisiotVipngeut 722 F.2d 1030 (an ALJ need not
recite every piece of evidence or “explain[] whydwmsidered particular evidence unpersuasive
or insufficient to lead him to a conclusionBven if “the administrative record may also
adequately support” the conclasithat Ortiz was limited in higse of his hands/arm and had
ambulatory limitations, the ALJ’s “contrary fimtj[]” is supported by substantial evidence and
“must be given conclusive effecGenier v. Astrug606 F.3d 46, 49 (2d Cir. 2010).

Finally, “once an ALJ finds facts, [I] can egjt those facts only d reasonable factfinder
would have to conclude otherwiseBrault, 683 F.3d at 448 (internal quotation marks omitted).
Under that “very deferentialatdard of review,” | considghe ALJ’s residual functional
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capacity finding to have been based on “sutdvent evidence as a reasonable mind might
accept as adequate to support a conclusfereék 802 F.3d at 375. | hold that a reasonable
factfinder need not perforce condk that Ortiz requires limitatiorier his need for a cane and
for his mental health. Mem. Supp. Mot. ReveBe¢. No. 20-1, at 27. Therefore, because there
is substantial evidence to suppthre determination, | find no emavith respect to the ALJ’s

decision on both point§ee Selign708 F.3d at 417.

D. Did the ALJ properly find tha®rtiz lacked credibility?

Ortiz also argues that the ALJ “failed to gdately set forth his findings as to why he
found [Ortiz] not fully credible with sufficient specificity as required.” Mem. Supp. Mot.
Reverse, Doc. No. 20-1, at 30. He also arguestiatALJ’s findings as tgOrtiz’s] activities of
daily living are simply not accuratnd directly contradict [O#’s] testimony at the hearingld.
at 31. The Commissioner responds that “the pitalided legitimate reasons for his credibility
finding,” and thus his decision should be uph&leém. Supp. Mot. Affirm, Doc. No. 25, at 12.

Under SSA regulations, “[w]hetetermining a claimant’s [residual functional capacity],
the ALJ is required to take the claimant’s repaf pain and othdimitations into account.”
Genier, 606 F.3d at 49. The ALJ is not, however, triggd to accept the claimant’s subjective
complaints without question; he may exerdgeretion in weighing # credibility of the
claimant’s testimony in light of thother evidence ithe record.’ld. “Credibility findings of an
ALJ are entitled to great deferee and . . . can be reversmdy if they are patently
unreasonable Pietrunti v. Dir., Off. oflWorkers’ Comp. Program4.19 F.3d 1035, 1042 (2d Cir.
1997) (internal quotation marks omittedge Aponte728 F.2d at 591 (“If the Secretary’s
findings are supported by substantial evidettoe court must uphold the ALJ’s decision to

discount a claimant’s subjective complaints ahgaq. | do not consider the ALJ’s credibility
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findings to have been “patently unreasoealolr unsupported by “sutamtial evidence,” and
therefore find that the ALJ did netr in his credibility finding hereSee Pietruntil19 F.3d at
1042;Aponte 728 F.2d at 591.

SSA regulations “provide a two-step procemsevaluating a claimant’s assertions of
pain and other limitationsGenier, 606 F.3d at 49. “At the firsttep, the ALJ must decide
whether the claimant suffers from a medicallyedainable impairment that could reasonably be
expected to produce the symptoms allegéti.{citing 20 C.F.R. § 404.1529(b)). “If the
claimant does suffer from such an impairmenthatsecond step, the ALJ must consider ‘the
extent to which [the claimant’s] symptoms aaasonably be accepted as consistent with the
objective medical evidence and other evidemdeecord,” after taking into account
“[s]tatements [the claimant] athers make about [his] impairmi€s), [his] restrictions, [his]
daily activities, [his] efforts tevork, or any other relevant staments [he] make[s] to medical
sources during the course of examination or itneat, or to [the agency] during interviews, on
applications, in lettersnd in testimony in [its] administrative proceedingsl”(quoting 20
C.F.R. 8 404.1512(b)(1)(iii)). Ultimately, “[a]sfact-finder, the ALJ has the discretion to
evaluate the credibility of a claiman®ietrunti, 119 F.3d at 1042 (internal quotation marks
omitted), and “[i]t is the function of the [ALJhot the reviewing courts, . . . to appraise the
credibility of witnesses, including the claimamiponte 728 F.2d at 591 (brackets omitted).

In the instant case, the Alfdund that Ortiz suffered from the “severe impairments” of
“major depressive disorder, post-traumatic stoéssrder (PTSD), multilevel spondylosis of the
lumbar spine and polyarthralgias,” ALJ Decisi®,at 15, and so apparently determined that

Ortiz “suffer[ed] from a medically determinablepairment that could reasonably be expected to
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produce the symptoms allegetiGenier, 606 F.3d at 49 (citing 20 C.F.R. § 404.1529(b)). At the
second stage, the ALJ concluded that Ortigiedically determinable impairments could
reasonably be expected to cause the allsgegptoms.” ALJ Decision, at 19. He also found,
however, that Ortiz’'s “statements concerning ititensity, persistence and limiting effects of
these symptoms are not entirely credibld.} see Genier606 F.3d at 49 iternal quotation
marks omitted). The ALJ noted, for instance, thatvithstanding Ortiz’s “complaints of back
pain and polyarthralgias,” his neurologi examination “showed no focal signS&eALJ
Decision, R. at 19 (referring to Exhibit 7F, Office Treatment Records, dated 05/15/2013 to
09/20/2013, from Community Heal@enter Inc., R. at 385). Heas instructed to continue
walking and exercisindd. (referring to Exhibit 37F, dad 10/01/2014 to 02/16/2015, from
Community Health Center, Inc., R. at 933). tdported good control of his Raynaud’s syndrome
with medications in January 2018. (referring to Exhibit 37F, Office Treatment Records, dated
10/01/2014 to 02/16/2015, from Communitgddth Center, Inc., R. at 934).

So too, the ALJ found Ortiz’s testimony inconsig with “objective evidence of record.”
See Geniers at 50. For example, althought@itestified that he “lieslown for most of the day”
and that “he [does] not really help witrsHour-year-old-son,” thALJ found that Ortiz’s
“ability to handle the care ofyoung child does not comport withshallegation of disability.”
ALJ Decision, R. at 19-20. The ALJ stated thaiZOwas “treated conservatively and no treating
or examining physician has imposed resisits that would preclude work activityld. at 20. In

November 2013, his treating clinician encaged him to perform light exercidd. (referring to

3 The ALJ discounted Ortiz’'s complaints with regémcbther disorders, such as plantar fasciitis,
Achilles tendinitis, weight loss, termelbow, and carpal tunnel syndrorBeeALJ Decision, R.
at 16. Ortiz does not appear to have challenigedlecision with regari those illnesses.
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Exhibit 39F, Office Treatment Records, dated 08/27/2014 to 12/08/2014, from Sound
Community Services, R. at 983 January 2015, Ortiz ineased his exercise “by doing
stretches as recommended by his theradt.The ALJ pointed to the fact that Ortiz had
reported that “he wanted to ledraw to swim for his children.ld. (referring to Exhibit 26F,
Office Treatment Records, dated 05/22/201834.8/2014, from Commuty Health Center,
Inc., R. at 856). He also reported that hiafyped to join a gym to walk on the treadmill’
(referring to Exhibit 36F, Office TreatmeRecords, dated 09/24/2014 to 02/06/2015, from
Community Health Center Inc., R. at 905).

“[A] claimant need not be an invalid to beund disabled under ti&ocial Security Act,”
Balsamo 142 F.3d at 81, but the ALJ reasonably cdwdde found that Ortiz's relatively high
level of activity and his ordinary medical rede “weighed against a positive credibility finding
[with regard] to [Ortiz]'s subjective assessment of the intensity of his sympt@ampbell v.
Astrue 465 F. App’x 4, 7 (2d Cir. 2012) (summary ordé€glabrese 358 F. App’'x at 277-78
(“[T]he ALJ’s adverse credibility finding was . . . amply supported by evidence that [the
claimant] . . . admitted her ability to cookeah, do laundry, shop, and handle her own finances
despite her professed claims of disabling anttinuous pain and mentabnfusion.”). Hence,
“the ALJ’s decision to discount [Ortiz]'s subjae complaints isgpported by substantial
evidence.”See Calabrese358 F. App’x at 278.

Ortiz insists that his “testiony as to his limitations in activities of daily living [is]
consistent with the referencesdiaronic pain and limitations with walking that are contained in
the medical records” and that “it was error floe ALJ to discreditOrtiz’s testimony. Mem.
Supp. Mot. Reverse, Doc. No. 20-1, at 32. The Second Circuit has held, however, that “[t]o be

disabling, pain must be so severe, by itseiharonjunction with other impairments, as to
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precludeany substantial gainful employmenDumas 712 F.2d at 1552 (emphasis added).
Here, the ALJ considered Ortiz’s subjectivengdaints, his doctors’ opinions, and the medical
record as a whole, and concldddat Ortiz was “capable of performing light work” because his
limitations did not “preclude any substantial gainful employme®e¢é Balsamdl42 F.3d at 82;
Dumas 712 F.2d at 1552. Because “[t]here was subisianedical evidence in the record that
supported the ALJ’s determinatiorati{Ortiz] was able to undertakevariety of physical tasks,
and it is clear that the ALJ tooktoconsideration [Ortiz]'s legmnate limitations . . . [in] the
[residual functional capacity] determination,” | affi the ALJ’s appraisal of Ortiz’s credibility.

See Prince490 F. App’x at 400.

V. Conclusion

| grant the Commissioner’s motion to affirand deny Ortiz’s motion to reverse. The

Clerk shall enter judgmeand close the case.

So ordered.

Dated at Bridgeport, Conneati; this 29th day of March 2018.

& STEFAN R. UNDERHILL
Stefan R. Underhill
United States District Judge
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