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UNITED STATESDISTRICT COURT
DISTRICT OF CONNECTICUT

FOUNDATION CAPITAL RESOURCES,
INC.,
Plaintiff,

V. No. 3:17€v-00135 (JAM)
PRAYER TABERNACLE CHURCH OF

LOVE, INC.,
Defendant

FINDINGS OF FACT AND CONCLUSIONSOF LAW

Plaintiff Foundation Capital Resources, I(i€:CR”) is a real estate investment trust,
affiliated with the Assemblies of Gothat lent millions of dollars to the Prayer Tabernacle
Church of Love, Inc. (“the Church”) for a major church construction project in Bridgeport,
Connecticut. The Church defaulted on the lo&@R filed thisfederal diversityawsuit to
foreclose, anthe Church has responded with defenses and counterclaims alleging in essence
thatFCR engaged in predatory lending and fraud.

| have alreadgranted summary judgment &ICR’saffirmative case; it is entitled to
foreclose on Prayer Tabernasigbject tocertainaffirmative defenseand counterclaimsSee
Found. Capital Res., Inc. v. Prayer Tabernacle Church of Love,20&8 WL 4697281, at *6
(D. Conn. 2018). Those affirmative defenses and counterclaims present genuine disputes of
material fact that required a bench tridl.at *7-12. | accordingly held a foulay bench trial
from June 24 to June 27, 2019. For reasons set forth betowclude thathe Church has not
proven any of its special defenses of fraud, unconscionability, or unclean hands. Nor has the
Church proved its counterclaim under the Connecticut Unfair Trade Practic6SUNGRA).

Accordingly, I will grant judgment on all counts FCR
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FINDINGS OF FACT

In my initial ruling on summary judgment, | described the parties in this case asdlell[in
two very different stories: For Foundation Capital, this is the story of a straightfbr
foreclosure action due to the Church’s failure to pay back loans. For the Church, thisasythe s
of a predatory lending scheme, featuring multiple misrepresentations and teadticslticed the
Church to take on debt it could not palfdundation Capitgl2018 WL 4697281, at *1.

Because FCR has proved its affirmative case, the burden in this bench tridiaes on t
Church:it must prove the facts of eachitsfspecial defenses amgunterclaims by what the law
describes as “a preponderance of the evidehBg.this, | mean that the Church must prove that
its story—of Foundation Capital's predatory lending schemeasmore likelytruethan not
true To decidevhether the Church has met its evidentiary burtleonsidered all of the
testimay of the withesses as well as the exhibits submitted by each of the parties.

Prayer Tabernacle Seeks to Build a New Cathedral

The story properly begins in 2003 when the Church, founded in the living room of
Kenneth Moales Sr., having now grown to a congregation nearly 600 strong, began looking for a

new and largehome.See€Tr. at 78, 141 (testimony of Kenneth Moales JrBy late 2003he

! TheChurch’s defensand counterclainof fraudplaces a heavier evidentiary burden on the Church: the Church
can establish fraud only if it presents “clear and convincing” evidence of each etdrttenclam of fraud.See,

e.g, Stuart v. Freiberg316 Conn. 809, 821 (2015). Becalisenclude that the Church has failed to provekine
facts underlying any of its defenses or counterclaims by the lesser, preponadrtneevidence standard, it
necessaly follows that the Church failed to meet its burden of providilegr and convincingvidence of fraud.

2 Citations to “Tr.” are to the transcript of the bench trial. Page referevivas citing to the trial transcript are to its
internal pagination, rather than its presentation on the docket where it is sg@pat@four volumes. Parentheticals
denote the witness testifying. The correspondence of internal page numbers tondodiets are as follows: Doc.
#138 contains Tr.-222 (testimony of KennktMoales Jr.); Doc. #139 contains Tr. 2229 (testimony of Joshua
Barlotti and Jason Gibbons); Doc. #140 contains Tr-@880(testimony of Jason Gibbons, Kregg Hood, Larry
Russell, and Larry Stewart); and Doc. #141 contains Tr7848(testimony of Stanley Arrington, Raymond
Weiner, and Larry Russell, followed by closing arguments).



Church decided teituateall its activities, which by this time incorporated@wccessful Christian
school, on a single parcel of land with entirely new, purpsk-facilities. Ibid. Providence
supplied just such an opportunligtweer?2004 and 2005, when the owners of various
cortiguous parcels along Stratford Avenue, Bridgeport, opted to sell their holdings to the
Church.lbid.; see alsalr. at 148(Moales) It remained now to clear the parcels, design the
buildings, and—»bringing us to the present controversgedre sufficient fiads to start
construction.

On one point both parties agree: Kenneth Moales Sr., the bishop and founder of the
Prayer Tabernacle Church of Love (“Bishop Moalesi)l now deceased, was a man of
extraordinary faith, charisma, and vision. The parties also agree that it was rsstap B
Moales’s nature to dream smahlis plans for the site included not only a sanctuary for religious
services and the Church’s Christian scHoelerred to as “Phase |"hput also a community
center with gormal dining roonwith seatingfor up to 500 people, a gymnasium, a bowling
alley, a conference center, 15 additional classrooms, and a swimminggbewk( to asPhase
II") . SeeTr. at 14(Moales) The plans for the sanctuary alone caftadt to accommodatever
1,000 peopleSeePl's Ex. 4 at 2 (2007 loan applicatiort was obvious aheoutset that loan
financing would be needed to complete construction.

Bishop Moales charged his son, Kenneth Moales Jr., whom the witnesses and lawyers at
trial uniformly referred to as “Pastor Moales” to distinguish him from his father,sgituring
the funding for the construction projeBeeTr. at 8§ 12, 93(Moales) Pastor Moalebas a degree
in accountingandreligion from Morehouse CollegseeTr. at § and, before becoming the youth
pastor of the church in 1995, had a successful career as an accountant,aagtlitor specialist,

working for companies includingheNew York TimedDeloitte, Mercede8enz and



Pepperidge FarnseeTlr. at 143-46Moales) In light of his extensive financial experience,
Pastor Moales served as a financial advisor t&tingch’s trustee board, helped with the
bookkeeping, and oversaw the preparatiothefannual financial statements for Gleurch by
Samuel Wilson Jr., CPA, the Church’s outside accountadlr. at 46-47 (Moales)

Wilson, who did not testify at trial, was not merely the Churelsuntant; he was also
aloan brokerSeeTr. at 147 (Moales\When it became clear that the Church’s kinge banker,
People’s Bank, would not extend the Church more than $3 million in csedifr. at 89
(Moales) Pastor Moales approach®dlison in his brokerage capacity to seek out financing for
Phase | of the Church’s ambitious building projeegTr. at 12, 93 (Moales)Vilson was
initially able to broker a loan in 2005 from the Evangelical Christian Credit Yt@CU”) for
$1.2 million with a variable interest rate starting geécent secured by mortgages on most of
the Church’s landholding&eeTr. at 149-50Moales) see alsdl's Ex. 264, 265ECCU
mortgage documentation).

The $1.2 million loan from ECCU, Pastor Moales explained, was the first tranchetof wha
the Church expected to be a $5 million lo&geTr. at 9, 151(Moales) But although Pastor
Moales alluded to an “award letter” from ECCU promising “a little over $5 millise€Tr. at
152 (Moaleg, that letter was never entered into evidence

Indeed, the evidence submitted at trial supports FCR’s claim that the Church never
secured more than $1.2 million of funding from ECCU and that the ECCU loan was, essentially,
payment for various preliminaries to construction, including title searches, pajoftier

mortgages, and demolitioBeePI's Ex. 266 (ECCU loan closing statement); PI's Ex. 10 at 21



(Church financial statements to June 30, 2007, stating that ECCU note is only approximately
$1.2 million) 3

Having secured the ECCU line of credit, the Church began preparations for construction.
SeeTlr. at 310 (Moales) Although the Church had a property manager (Sigmund Morriar, who
did not testify at trigl no one in the Church leadership exgerience witltonstruction on this
scale, sahe Church hiredri-Con Construction tserve as construction managefd06.See
Tr. at 10-12Moales)

As Tri-Con and the Church’s architect begaffitm up the Church’plans, it became
clearthe building would cost “in excess of $7.2 million.” Tr. at 10 (Moaldsgppears that the
Church may have harbored a hpas late adune 2007, that ECCU could provide sufficient
funding to see the project throughkat is,ECCU would make the Church an additional loan of
$7.5 million on top of the $1.2 million loaned for land acquisition and construction
preliminaries—but by Julyit was clear thaECCU was either unable or unwilling to provide the
Church with sfficient creditto complete the projecieePI's Ex. 177at 5(Minutes of Church-
Tri-Con Meeting held June 12, 200%ge alsdlr. at 112-13 (Moales) (insufficient funds from
ECCU was the only reason why we ever sent anyone out for additional funding”).

Wilson was charged with redoubling his efforts to find another letigidr.In short
order, he reported that he had contacted “a larger Christian organization that |lcanmetbey

money.” Tr. at 12, 93 (Moales)h@t organization waSCR

3 Pastor Moales testified that the Church acquired all of its property in qasit,IT. (Moales), but the closing
statement for the ECCU note indicates that at least sbthe Church’s properties (although perhaps not the
properties purchased for this specific project) were secured with mortgagEs Ex. 266 (ECCU closing
statement)and the ECCU $1.2 million loan itself was secured with most of the Church’s prppeiflio, seePI's
Ex. 265 (ECCU mortgage note).

(continued...)



FCR Enters the Picture

FCRis one of the reagstateinvesting arms oAG Financial, the principal financial
services entity of the Assemblies of God, a Pentecostal Christian denomfnasiaiescribed by
Joshua BarlottiFCR’s Vice President with responsibility for lending, FCR principally invests
theassets of a defined contribution retirement plan, contributed to by over 4ea@rostal
pastors, missionaries, and church-affiliated workers, in construction andtegalmsjects that
(ideally) simultarously grow the faith and provide a good rate of return for its retbeesr.
at 227-28 (testimony of Joshua Barlot®n paper, Prayer Tabernacle’s project was a paradigm
of FCR’s usual loan projeca Christian church seeking to build a new, laggerctuary for a
burgeoning congregatioBeeTr. at 22930 (Barlotti).

For Prayer Tabernaclthe FCR loan applicatioprocess began when Wilsahe
Church’s broker-accountant, reached out to Jason Gibbons, an independent contractor who
worked primarily as a loan consultant for FCR (as well as other entities adffiigiie AG
Financial).SeeTr. at 371 (testimony of Jason Gibbons). Gibbohg'&tion was to assist
potential FCRoorrowers with the preliminary application process, serving both as an initial
screen of borrower suitability and a liaison to the officials at R@R would malk the ultimate

loan determinationsSeeTr. at 370 (Gibbons).

4 As | noted in my summary judgmentling, the relationship between FCR and AG Financial is mediated through a
complex daisychain of management agreements and shared ownership arrang8eerfisundatiofapital, 2018

WL 4697281, at *3Tr. at 24447 (testimony of Joshua Barlotti). As a practical matter, however, AG ¢talamd

FCR are one and the same at least as far as this proceeding is concerned. Indeed, mitst $5eR identified
themselves as working, first and foremost, for AG FinanBied, e.g.Tr. at 241, 243, 2487 (Barlotti, describing
himself and various FCR officials as employed by or working at “AG Financ&d§;alsolr. at 110 (Moales,
describing his impressiondhFCR and AG Financial were the same entity). Although the parties oftemredeie

the combined entities as “AG Financial” at trial, | will follow my practice from mymary judgment ruling and

refer to all of the related entities in this ruling as FEC



If a proposed church construction project looked good on paper, Gibbons would send the
project toJohnie Baker, FCR’s in-house construction exgerta more indepth evaluatioof
the project’s feasibility, including site visitSeeTr. at 240 (Gibbons). FCR officials wouddiso
be dispatched to meet and get the measure of the applicant church’s leatevatlipago pitch
the portfolio of services that accompanied FCR loSesTr. at 23536 (Barlotti) These various
evaluations would then be consolidated inte@mmendation to FCR’s loan committee, which
made the ultimate decision whether to extend financing and on what 8els. at 391
(Gibbons).

Part and parcel of FCR’s approach to manigso¢hurch construction loan projects—
including the one at issue@te—was the planning and execution of a “faith raising” capital
campaign by the recipient churahhich FCR referso as a “MasterPlan” capital campai@ee
Tr. at448 (testimony of Kregg Hood). The purpose of the capital campaign, in the words of Dr.
Kregg Hood, the head of the FCR stewardship division, was to increase the giving of
congregants to improve the Church’s solvency and reduce its debt load in a manner that, FCR
believed, deepened the religious commitment of the Church’s membe&skip. at448-49
(Hood). This capital campaign would be organized by church leaders but closely advised by FCR
consultants, who were paid out of the church’s loan from FB2ETr. at 466-67 (Hood).

The Initial Meeting Between FCR and the Church

Gibbons did not recall when Wilson first contacted him about the potential for FCR
financing the Prayer Tabernacle constructaeeTr. at 372 (Gibbons), but @#ppears that
contacts between the Church and FCR were sufficiently advanced layetiemmeor early

fall of 2007that FCR officials conducted aite visit and a sitlown meeting with the Church’s



leadershipSeeTr. at 13 (Moales); Tr. at 447 (HoodBecause this meeting is central to the
Church’s allegations of fraud, | will describe it in soatetail.

The parties agree on the broad outline of what took lattes meetingKregg Hood &
SeniorVice Presidendf FCR), Jason Gibbons (the FCR loan consultant), Johnie BaleFCR
construction expert), and Larry Russelh¢ of the FCR MasterPlan capital campaign
consultants) attended for FCR. Tr. at(M®ales) Tr. at 447-48 (Hood). Both Pastor and Bishop
Moalesas well as a few Church trustestended for the Churchbid.

The meeting waa mutual introduction ana chance for each party to evaluate the other
SeeTr. at 12 (Moales)Tr. at 235-3qBarlotti); Tr. at 448-49 (Hood). At this meeting, Bishop
Moales explainetb FCRhis vision not only for Phase | (the sanctuary and school) but for Phase
Il (the community center), with additional, still more ambitious projects for senior citizen
housing forming a putative third phase of the Church’s plans. Tr.(@lid4dles) Dr. Hood, as
the senior FCR representative, found the plans “visionary” and “excitingdecidred that FCR
would be an ideal partner for the project—both Phase | and Ph&seTk. at 449 (Hood)Tr.
at 13 (Moales). Dr. Hood also expressed his satisfaction that Bishop Moales had eeésignat
son Pastor Moalesgs his successaand suggested that Pastor Moales would be part of “the
deal” with FCR SeeTr. at 14 (Moales).

Dr. Hood went on to explain FCR’s approach to finanditsgzapabilitiesand its
approach to capital campaigi@eeTr. at 451-52 (Hood). He did so with the aid of a PowerPoint
presentation, which is the only document presented aind@latingwhat was discussed at the
meeting SeePI’'s Ex. 123 (Hood PowerPoint presentatiokg.relevant to the Church’s special
defenses and counterclaimse fpresentation stressed that FCR was “better than a typical bank”

for a host of reasonBrominent among these reasons were “chiéniehdly terms” including



“no balloon notes, no personal guarantees, and up ye&@mortization” as well as

“compeitive rates not tied to ‘Wall Street” arfelCR-supported “stewardship campaigns to pay

off the debt ASAP.” PI's Ex. 123 at 4 (Hood PowerPoint Presentatt@®) generallyfr. at 451-

65, 521-34 (Hood). Although the slides do not discuss the ECCU note, it seems clear that even at
this early stage both FCR and the Church assumed that FCR would refinance the ECCU note
making FCR the sole lender for the proj&seTr. at 16 (Moales)Jr. at 236 (Barlotti)

Much of the rest of Dr. Hood’s presentation was given over to pitchik@a&capital
campaign, which both parties understood to be a component of any FCR loan for thelproject.
Hood explained that the Bishop Moales would need to incorporate principles on “faith raising”
derived, in part, from Dr. Hood’s books—books that the entire congregation should be
encairaged to readseeDef’s Ex. 507 Take God At His Wordy Kregg Hood)see alsalr. at
33 (Moales, referring to another book, not entered into evidence, also by Dr. Hoed).
presentation indicated that FCR “anticipate[d]” that use of this program Wweaddoboth“tithe
income increases (10% to 20+%),” that is, the amount of money parishoners routinely gave to
the Church, that would complement still more “campaign giffiregn parishonersjover and
above’ the tithe [comingh over three yearsivith campaigrifcommitments [collectively]
rang[ing] from 1 to 2% times annual general income.” PI's Ex. 123 at 6.

Bishop Moales reluctantly integrated these books and their associated teachings into hi
preaching and the Church’s gramming; Pastor Moaleby contrast, complimented the books
and the “faith raising” procesexplainingthat, in his view, the books and the campaign they
initiated were “tremendous in raising the faith of our congregation and raising the funds of our
corgregation.” Tr. at 32-34Moales) Larry Russell was introduced as the consultant who would

work with the Church’s leadership to plan the nuts and bolts of the capital campaign built on the



teachings of these book3eeTr. at 13, 25 (Moaleskee alsdefs Ex. 508 (MasterPlan
campaign guide from FCR, entitled “Continue the Jourhey”

Finally, both parties agree that this meeting, which ended on an upbeat note, was suffused
with emotion and a sense of religious confraternity. Dr. Hood and Bishop Modléofh” Tr.
at 449-50 (Hood), connecting over their histories as pastors, so much so that Dr. Hood peferred t
Bishop Moales as his “black covenant brother,” while Bishop Moales, after praying with Dr
Hood at the site of the project, burst into tdarghe second time in his lifeeeTr. at 15-16
(Moales)

Many of the other details of this meetir@nd the loan application process that was
occurring around it-are disputed. In particular, Pastor Moales testified@naHood did not
merely say FCR had tleapacityto fund both Phase | and Phase Il of the project, but promised
on FCR’s behalf to actually fund both phases of the prdgesTr. at 14 (Moales)Pastor
Moales also testified th&ir. Hood promisedhe Churcmot only that FCR would providaore
money than ECCU (that is, more than ther$iion or sothe Church claims ECCU promised),
but “beat their interestdf approximately 6 percent. Tr. at 52-53 (Moales). Finally, Pastor
Moales testified thalohnie Baker, FCR’s construction expeffirmatively promisedhathe
would personally supervise and oversee the project and that the Church would haveéateertif
of occupancy and be in the building $yme timean 2008.SeeTr. at17-18 (Moales, testifying
Baker promised occupancy by “Christmas” 20@®e alsol'r. at123-24(Moales testifying that
Baker promised occupancy of at least the sanctuary by “July’)2008

Dr. Hood, for his part, denidgtiat he eveaffirmatively promised that FCR would
actuallyfund the entirety of the Church’s visioseeTr. at 449-50 (Hood), or that FCR would

lend the Church a specific supor,at a specific interest ratbjd. He likewise denied thdte

10



made any promises that the campaign would in factrgés either the 10 to 20 percerdrease
in tithespromised, or that campaign pledges would double the Church’s annual general income,
instead insisting that he merely suggested he “anticipated” these result®bamsest experience.
SeeTr. at460-61 (Hood). Dr. Hoodlaimedhe merely said FCR had the capacity and interest in
doing both these things without making any commitments to fund the entire project, or to secure
a particular interest ratand that all involved did not understand the PowerPoint presentation to
make any such guarante&ge generallyr. at 459-64 (Hood)There was no testimorfyom an
FCR witness addressimRpastor Moales allegation that Baker promised he would take over
construction, but both Dr. Hood and Joshua Barssaunchly denied that any FCR persons ever
representedor would represent, that FCR would take over construciealr. 313-14
(Gibbons); Tr. 518-19 (Hood).

| creditDr. Hood'’s version of events and find that it is better supported by the evidence.
Both the PowerPoint presentation and the account of the meeting on which the parties agree
indicate that this meeting was in the nature of a mutualibzth from the Church to FCR,
persuading FCR leaders that the Church was a good investment, and from FCR to the Church,
persuading the Church that FCR could provide them the loan capital and support ECCU could
not. | do not doubt that Dr. Hood claimed that F€&Rldfinance the entire extent of the
Church’s ambitious vision, or that FGRuldprovide better interest rates than EC@Uthat
FCRanticipatedthe capital campaign would be as successful as they projbatddjo not
believethat Hood made sudifirmative promises described by Pastor Moales that the Church
could or did reasonably rely upon. Instead, | find that both parties understood at that rhagting t

Hood (and the Church) were at the negotiation phase of their arrangeiiectjtical terms to
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berefined and settled later, with no commitment from the ChardfCRuntil final numbers
were provided.

Much the same can be said of Johnie Baker’s alleged representations about the pending
date of construction, when the Church would get a certificate of occupancy, and his petsonal r
in the construction process. Baker did netifg at trial. But the record indicates that Baker
reviewed the construction plans in some detail with Church offigats,e.g.PI's Ex. 13 (Baker
report to FCR loan committee describing his review); PI's Ex. 14 (same). | do not doubt that
Baker told Pastor Moales and other Church officials with whom he met the same thialgs he
his bosses at FCR: “I like the project and like what | have seen and heard al@om Tirthink
the price is right . . . My only real concern at this point is parking.” PI's Ex. 13 at 1. But although
| think it likely that he expressed optimism about the project—perhaps even in terrakiogm
optimisticpredictions—I do not think it more likely than not that Baker affirmatively promised
that he, Baker, could deliver thinlijlse a certificate of occupancy that were not his to give (the
certificate is a government document)tmathe personally would oversee the very same
construction managers he judged competent entmugbt require supervision in his reports to
FCR.SeePI's Ex. 13 ("I like the project and like what | have seen and heard about Tri-Con”).

Instead, | conclude that Baker, prior to the execution of the loan, promisedluatlyre
would ultimately deliver: periodic chegks with the Church on the status of the project and
advice on any construction issues if the Church asked eedir. at 46-47 (Moales describing
advice provided by BakerJr. at 67 (Moalesdescribing some of Baker’'s remediation work).

The 2007 Loan Application

Turning tothese specifitoan application negotiations, there is a sharp divergence in the

record between two sets of documents. The first set of documents, dated prior ttb8egte
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2007, suggests that the Church sought to apply for a lcanedst$7.5 millionfrom FCR
comprising approximately $6.3 million in construction funding and $1.2 millioefinancing
(the loan itself would be somewhat larger to accommodate broker fees and)tHeolike
example, on September 13, 2007, Wilson sent Gibbons a fax which stated, on the coversheet,
that the Church is “requesting $7,500,000 to be used to pay off existing mortgage [presumably
the$1.2 million ECCU note] and complete construction. Please advise the maximum amount
they qualify for.” PI's Ex. 1 (fax coversheefl MasterPlan Stewardship Services Stewardship
Campaign Church Information Survey dated the same day, and received by Gibbons, also
indicated that the estimated cost to complleéeproposed projects was $7,500,€ePI's Ex.
6 at 4°

This first set of documentseas little resemblance, however, to a second set of
documentsthe materialshe Churchactuallyused to applyor its first loan with FCRSeeP!I’s
Ex. 3 (coversheet to application); PI's Ex. 4 (application). The Church’s applieesimased
on aschedule of valuesent toGibbons by Wilson on September 25, 200t set the funds
needed to complemnstructiorat $4.5 million—at least$1.5million dollars less than the true
amount.SeePI's Ex. 12 (the schedule in questionhis lower figure was the basis fBCR’s
internal deliberationsn the Church’s initial loareePI's Ex. 11 (loan qualification worksheet,

employing $4.5 ntlion figure); PI's Ex. 13 (Johnie Baker evaluation of construction feasibility,

5 This first set of documents, whietassent to FCRis broadly consistent with a number of statements of values,
set forthonan FCR template, that were found in the files of the Church and TriCon and appearaftsomalie in
anticipation of the loan application, or while the Church was considering the loacatippliSeePI's Ex. 16, 17
(statements of values, produced by-Cdn and dated between July and November 2007, listing projected costs to
finish construction at between $6.2fillion and$6.97million); see alsdPI's Ex. 18 (schedule of values dated
August 15, 2007, listing projected cost of completion at $5r88®n). FCR’s witnesses indicated, without
persuasive contradiction from the Church, that they had never received these docuoraotsher closing of the

first loan.SeeTr. at 24749 (Barlotti); Tr. at 399101 (Gibbons).

13



employing $4.5 ntlion figure); PI's Ex. 25 (loan committee worksheets listing construction
costs at $4.5 ithion); Tr. at 23940 (Barlotti). This lower figurewas obtained, in part, by a side
agreement with T¥Con to conceal the true cost of the construction management fee in order to
procure a sufficiently deflated schedule of values and condesl mdiciumused to evaluate
potential project cosBeeTlr. at 701, 703testimony of Larry Stewartgee alsdri-Con Const.
Mgrs., LLC v. Prayer Tabernacle Church of Love, 2010 WL 5573760, at *1 (Conn. Super.

Ct. 2010).

Pastor Moales himselfescribedhis $4.5 millionschedule of value®I's Ex. 12 as
containing a fictitious number,”but claims he submitted it at FCR’s behestadjtist your
schedule value number so that we can qualify pouhfe first loati Tr. at 40 (Moales)see also
Tr. at 158-59 (Moales, explaining that these documents were the “second” applite first,
with an accurate statement of construction needs, was rejected)

To the Church, FCR'’s alleged instruction to manipulate the schedule of values was the
“classic definition of predatory lending” where FCR knew “going in . . . that [the loan] was not
sufficient to meet the needs of the church” but agreed to it anywaivéotdeChurch even
more deeply into debt with the end goal of foreclosing on its property. Tr. at 728-29 (closing
argument for the Churchut thisdescription of FCR’s actions is not supported by the evidence.
Instead, | agree with FCR’s account of this manipulated schedule of values: tih {@auned
that itwould get a maximum of $@illion and so that is how muéhapplied for, knowing that
this amount was inadequate to fund the profeeeDoc. #134 at 12-21 (FCR PoBtial Brief).

Although Pasgir Moales made muddt trial of his repeated efforts to communicate what
he termed as the “correct” figure to FGBfore the loan closedeeTr. at 39-40, 111-12, 159

(Moales) there is no evidendbat FCRitself was ever advisedefore closing, that the $6.123
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million it awarded the Church would be inadequate to finish construction. Quite the reverse
multiple FCR officials testifiedcredibly, that theyever received these documestsgTr. at
247-250 (Barlotti), Tr. at 379, 385, 399 (Gibbons); Tr. at 603 (testimony of Larry Russell). FCR
officials also credibly testified that theyould never approve any loan that did not have enough
money to complete construction; they approved this loan, they explained, because they thought
that$4.5 million would be sufficient to finish construction—albeit, perhaps, not as expansive a
building as Bishop Moales initially proposegeeTr. at 238-40 (Barlotti); Tr. at 396-98
(Gibbons).

Using the Church’s understatéigure for cost of completion, FCR approved a loan for
the Church in the amount of $6.123 million, at 8.pébcent with a 30yearamortization20-
year balloonSeePl's Ex. 27 (Commitment Letter) will describe this $6.123 million loan as the
“2007 loan.” The approved loan tracked the Churelpiglication: it allocated approximately
$4.6 million to subsequent construction costs, with the balance of the loan going to refinance the
$1.2 million ECCU note, pay for the capital campaign consulting, and cover loan origirgson f
and the likeComparePI's Ex. 25 (FCR Loan Committee sheetsith PI's Ex. 4 (Church loan
application).

Although Pastor Moalestifiedthatthe “documents did not come up until closing,”
which washeld on December 12, 2007, Tr. at 24 (Moales); PI's Ex. 291 (Chtiozhey bill
indicating closing took place on December 12, 2007), FCR’s commitmentwieésent to the
Church on October 23, 2007, amade it perfectly plain that FORas agreeingo extend credit
of only $6.123 million at an initial rate of 8.375 percent, leaving only $4.6 milibmostfor
constructionSeePI’'s Ex. 27(commitment letter)This commitment letter wagviewedby

AttorneyPaulSobel, who advised the Church throughout the loan application preeess, at
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136 (Moales), anavho wroteanattorney opinion letter setting forth his conclusion that the loan
was valid, enforceable, and would bind the Church in accordance with its 8ef¥'s Ex. 31
(Sobel opinion).

In other words, two months before closing, the Church knew thatlaasreceiving did
not contain enough money to finish even Phase | of the buildinthahdwas based othe
Church’s understatesthedule of values. Yetdhe is no document in the record to indicate the
Church ever raised conceralBout undeftnancingwith FCRafter the commitment letter was
sent. Instead, the Church agreed to the commitment letter’'s terms a week thpeocaeded to
closing onDecemberl2, 2007, oprecisely those termtbid. See alsdl's Ex. 28, 29, 30, 31,

32, 33, 34 (collected loan documentation).

FCR’s proposed loan was above the ECCU interest rate, prduidedingwell below
the amount needed to complete construction, encumbered property the Church did not wish to
encumber with mortgageseeTr. at 24 (Moales), and included a penalty of 10 percent for late
payments and 4 percent if the loan was refinanced with borrowed ns&edy, at 135-36
(Moales) all terms to which Pastor Moales allegedly objecigid. Why, then, did the Church
sign this obviously inadequate loanelChurch alleges égreed to the loan after receiving the
commitment letter’'s terms becaus€R promisedhat these terms wert the real terms of the
deal; instead, these were legal boilerplate dhagedlygave form to a much larger and more
generousinwrittenagreement with the Churc8eeTr. at135-36, 163-64Moales).

Specifically, he Church alleges that there were numetelephone conversations
between the Church’s application in September 2007 and the closing in December 2007 in which
Dr. Hood, Larry Russell, Johnie Baker, or Jason Gibbons, building on their alleged

misrepresentains at the first meeting with the Churgrpmised that (1) th&ntire” loan was
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actuallyfor approximately $9 million rather than $6.123 milliceeTr. at 24-25 (Moales)with
the initial $1.23 million in refinancing and $4r6illion in construction funds from the 20G¥an
serving as an initial payment with a subsequent 88llion in construction funds coming in a
bridge loan based on campaign pledges (for a total of $7.7 million in construction foiatds),
(2) the 8.72%ercentnitial rate was the “construction rate” that would be lowered once
construction was complete, with the initial and bridge loan being consolidated into a single
fixed-rate mortgage at 4 to 6 percesgeTr. at97 (Moales) (3) any late payment penalties
would be waivedseeTr. at 135 (Moales); and Y4l the terms of thiban agreemerthat
contradicted the above assurances, or otheimised to FCR’s benefit, were government-
mandatedr lawyermandatedoilerplate that FCR would not enforseeTr. at 136 (Moales).

Every FCR witness staunchly denied they, or anyone in their presence, either would or
did makesome or albf these promise&eeTr. at 240, 261 (Barlotti); Tr. at 397-98
(Gibbons); Tr. at 4686 (Hood) Tr. at 602-03 (Russell:CR’s position is that these promises
were never madébid.

| agree with FCR fotwo reasonsFirst, theChurch’s own documentsdicate that, at the
time the loan closd, the Churclelievedthat the loan agreement mearitat it said rather than
what the Church now alleges FCR represeritethe Church’s own financial statements for year
ending December 30, 2007, there appears a note (“Note C”) that reads, in relevant piagt, tha
FCR loan the Church received was only “$6,123,000” with the “balance of $4,566,400.60 [to] be
drawn down” during construction, “interest only payments at the rate of 8.375% will Issexbse
against the outstanding loan balance” for the first eighteen months, and therbafteoftgage

will be amortized over 30 years at the rate of 8.375%.” PI's Ex. 269 at 8 (consolidatexiiina
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statements)see alsalr. at161(Moales) Note C accurately summarizes the written loan
agreement, anchakes no reference to any oral representations on FCR’s part.

Pastor Moales dismisd Note Cassolely recapitulatingFCR’s paperworlkat FCR’s
requestrather than Pastor Moalss'very bigger understanding” 81CR’s representationSee
Tr. at 160-64Moales) But this compilatior—although prepared in this form at FCR’s behest—
was an internal document, presented at the Church’s own annual business meeting for its
members and trustees, and personally reviewed by Pastor Moales for acseedcyat 159-61,
208 (Moales).

Given Bishop Moales’snsistence on full financial transparency at every level of the
Church’s leadershiseeTr. at 203 (Moales)t is puzzlingwhy the Church’s internal documents
would tellthe membership a financipbsitionthat, if Pastor Moales’account is to be believed,
theChurch’s leadersp thought was falseseeTr. at 207-10 (Moales)f, as Pastor Moales
alleges, FChad told the Church that the text of the loan agreements wéabhaoeal deal”
between the Church and FCR, this would be all the more reason for hwtef@ct what the
Churchthoughtthe loan entailed. Nor could Pastor Moales, an accomplished tax accountant
himself, point to any generally accepted accounting principle that would have prevented the
Church from stating in Note @t leasits optimism that better terms (more money or a lower
interestrate) were forthcoming-even though it would have been in the Church’s interests to
represenits debt as being lowehan it wasSeeTr. at 29-10 (Moales)

| find that Note Qreflects the Church’srueunderstanding, both before and aftes
closing of the 200%ban, thatFCRwasto loan only $6.123 million & 8.375 percentariable
rate with only $4.6 million at most set aside for construction, and that the Church knew no

further loans were guaranteed—in other words, that the signed 2007 loan agreement was the

18



entirety of the parties’ agreemeMy finding is bolstered by the dearth of evidence supporting
the Church’slaims about FCR'’s alleged misrepresentatmther than the uncorroborated
testimony of Pastor Moales recollecting events of ten years phieChurch did not introduce
any document contemporaneously dated between 2007 and 2008 describiRgsttiabMoales
claimsthe Church thought the terms of the FCR loan were—not a trustee board repamt, not
email to an absent member to catch them up on a meetitgyen a personahemory jogger
scrawled in a margisomewherg

Indeed,on thecritical question of what promises FCR maumt®r to the closing of the
2007loan no other Church officidkstified not Sigmund Morriar, who was in attendance at the
first meetingnor Sam Wilson, who brokered the loanr Attorney Sobel, who advised the
Church on its terms, nor any of thenytrusteesand other church membédpsistor Moales
placed at every significant meetinthat the Church could produce neither witnesses in its
control or evidence in its possession to contratiettatements of Note C (statemetitat were,
then and nowagainst the Church’s interesénders these statemepigen more probative and
particularlydamaging to the Churchtase

Second] find thatthetestimony of thd-CR officials particularly Dr. Hoodwas
credible.l do not think the FCR personnel set out to entrap the Church in an impossible
mortgage. Instead, | believe FCR personmaie motivated by sincere desir® finance and

support whatvasthought to benot merely grofitable construction projedbut a spiritually

61t is striking that although Pastor Moales frequently referenced emails hddgetl sent to FCR demanding
clarification of these alleged promiseswegn 2007 and 2009, not one of these emails was entered into evidence in
this case even though the emails would, presumably, be in the Church’s posSessieng.Tr. at 4849 (Moales:

in July 2008, “I sent a very intense email to Kregg Hood arddtoie Baker that we were running out of money

. In June and July [2008], the emails | was sending to Kregg[ ]Hood was all about monéyhere is the money

you promised my dad? Where is the money you promised the church?'@t 97 (Moales:[O]n multiple

occasions with all the emails that you'll see . . . | kept asking, ‘Where is esjasgesus Christ interest rate?™)
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worthy ministry SeeTr. at254 (Barlotti); Tr. at449-62 (Hood)see alsd”l's Ex. 123 (Hood
presentation describing FCR as “a ministry partner for growing churches” and degtinibi
benefits of FCR’s programs as “increased trust and faith in God” and “New Moméartum
Ministry!”) . It would not advance those purposes to entrap a church into moriigegelsi not
pay; FCR’s purpose was to build God’s Kingdom, not acquire the land underneath it through
predatory lending schemes, leavitgyastated and fattpuestioning congregatioms its wake.

Cf. Tr. at 87 (Moales, describing the loss of faith the Church experienced as a result of the
construction project fiasco). Even leaving aside gpigitual purposes, the evidence does not
show how or why FCR could have thoughb be inits strictly financial interests to enmesh the
Church with a loan that it could not pay and to be saddled with the ownershiauicdly
completed construction project in Bridgeport.

FCR'’s position is also more consistent with the documentary evidence. Ebsentay
relevantdocument admitted at tridiated prior to the closing of the 2007 loadicates that all
parties understood that the terms of the larewhat the signed loan documents said they
were nothing moreand nothindess To be clear, sawith theinitial meetingbetween FCR and
the Church, | do not doubt theCR presented an optimistic picture of the loan tedorghgthe
pre-closing negotiation phase from September to December 2007. What | do not find supported
by the evidence is the claithatDr. Hood, or any other FCR official, crossed the line from blithe
optimismor sincere statements about their faith in God’s providence to making specific
representations that the documents presented to the Church for approeakivame oanything
other than the precise terms to which the Churchlegaly required to adhere.

To sum up: at the time thtite Church’s 2007 loan with FCR closé@;R did not make

anyrepresentation® the Churclihat the terms of the loasits interest rate, its repayment
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terms, or any of its conditions, and above all the total amount of money the Church would be
loaned then or in the future—were anything other than what appeared on the documents
presented at cging. Nor was the Church evguaranteethy FCRthat itsputative capital
campaign would raise a certain sum of money, or that Johnie Baker would provide any more
construction management assistance than informal advice if. #dk#tht said,the Church
knew what FCR did not: the amount loaned was well short of what the Church thought would be
required to finish construction. This shortfall would setstagefor much ofwhat happened
next.

The 2008 Bridge Loan

The construction of the sanctudeaped foward after the December 2007 loan closing,
butthereafterapidly ran into difficultiesAlthough many of these difficulties related to
complexities arising out of construction, the inadequacy of loan capital rapidly and
unsurprisingly became the mastrious issué Pastor Moales recaitl that byMay 2008—that
is, only three months after the loan closed—he knew the Church would run out of money by

July. See€Tr. at 41 (Moales?

"1t is not necessary for me to determine the nonfinancial sources of the ciimstpusblems, which appear to be
multifarious. ComparePl's Ex. 199 (TriCon letter, dated September 2008, recapitulating years of difficldtiels)

PI's Ex. 183 (TriCon letter, dated November 2007, complaining about Pastor Mepérsonal interference with

the project)with Tr. at 46 (Moales, complaining of T@on’s inefficienciespand Tr. at 66769 (Raymond Weiner,

head of one of the steel subcontractors on the project, describing difficultiesria@br).

8 Pastor Moales had by this tirbeganto insert, in the construction draw requests, higher figures for the total cost of
construction: where the understated schedule of values submitted with the loartiappiaa stated the total
construction cost was $5.67 millioseePl's Ex. 12 (schedule of values), the condinrcdraws stated that the total
schedule of values including additions was $6.38 million, or about $0.71 million moretiaathe Church had
projected in its loan applicatioseePl's Ex. 35 (construction draw, dated Jan. 30, 2088¢Tr. at 11112, 12728
(Moales). This figure was, however, mertdgsinaccurate than the one the Church put in its loan application; as
Pastor Moales himself explained, the true cost of the project was $7.7 mill®h3armillion more than even the
amount put in the construction draw request. This discrepancy contradicts Paales¥\¢laim that he put the
“real” figure in the construction draws, Tr. at 128 (Moales) Indeed, it supports FCR’s account that, having
secured what it knew to be an inadequate sum, the Church began steadily tadmitesteneeds in order to set the
stage for it to demand still more money.
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The Church attempted to address the financing gap by borrowing fundgéfrom
membersseeTr. at 4849, 51 (Moales) while seeking the additional capital in several ways.
First, in July 2008, Pastor Moales sought to make a $1,029,135 construction draw from FCR in a
fax message that stated “these funds are being drawn dowthiearapital campaign pledges!”
PI's Ex. 42. This request was not approwETr. at 27374 (Barlotti) but seems to have set the
stage for earnest negotiatidios the extension of a bridge loan—particularly in light of stmn-
berealized threats fromnpaid subcontractors to place liens on the incomplete struSteeer.
at 48 (Moales)see alsdI's Ex. 46 (letter from Pastor Moales to FCR personnel).

A bridge loan was apecialloan product FCR offered to churches that took up its offer to
organize a capital campaigbeeTlr. at279-81(Barlotti). It functioned asninterestbearing
advance: because “funds raised” in a capital campaign were chiefly pledgeshnahdagere
pledged with an expectation of payment within three years, the bridge loan allowedratohurc
make the pledge money available up front instead of waiting over the three-year peted for t
pledges to come in; thus, tlean “bridged” the gap between thene the pledges were made and
when the pledges came Beelr. at408 (Gibbons).

FCR'’s policy when extending bridge loans was to loan the requesting church anywhere
from between 50 to 75 percent of the pledge advanceSe¢ér. at 280 (Barlotti)PI's Ex. 20
(email from Dr. Hood dated August 25, 2009, describing the amount of the bridge loan as “up
to” 75 percent of pledges). FCR did not lend churches 100 percent of campaign pledges, because
the loans were solely secured on pledges for wiiere was always a risk that certain pledges
would not be fulfilledIbid. This risk was especially pronounced for the kind of capital campaign
the Church and FCR ran, which relied not on conventional campaign pledges but on

unenforceable “faith promises” whettee promisors pledged merely thiaeywould find it
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within themselves to give the pledged amount within three years of filling out theSeafd. at
459-60 (Hood).

As Pastor Moales predicted, right in théldle of the time the capital campaign reached
its climax—with two “Commitment Sundays” in June and August—the entirety of the Church’s
construction loan had been exhaust@ekPl's Ex. 43 (summary of funding draws); Def’s Ex.

506 (capital campaign memo from July 2008). But FCR’s need to ascertain exactly how many
pledges were received, and how likely each pledger was to ultimately give teastaient at

the end of the three-year pledge period, as well as how much money was actuallymeeded t

finish construction, held up approval of the bridge loan for some mémthaetheless, the delay
troubled Pastor Moales, who thought that “once the campaign had started and we had numbers in
[i.e.in July, when the rest of the loan money ran out] we would start the new loan or the loan
would be in place or money would come.” Tr. at 48 (Moales).

Not until early October 20®did the FCR loan committee approve a bridge loan of
$1.175 millionat a10.5 percent adjustable rate per annum withyad&ramortization8-year
balloon.PI's Ex. 50 (FCR loan committee minuteBgtails of the2008 bridge loan took another

month to resolve, with a commitment letter sent on November 3, 36@BI's Ex. 57

9 The delays appear to have been caused by FCR’s difficulty in ascertainmtpfugiledges were received, and
how “firm” specific pledges werd his investigation was not aided by the Church’s continued pattern of reporting a
stream of varying figures, with some tbipe figures provided by the Church indicating that it had raised $1.7
million, see, e.g PI's Ex. 141 (campaign commitment report), and other figures suggasaiged $3.76 million,
see, e.g PI's Ex. 144, 146 (campaign commitment reports dated October 1, 2008). itsajaedhe Church could
not, for at least some time, provide FCR with sufficiently detailed assuraboasvhich pledges would be paid
and which would notseePI's Ex. 143 (email of September 10, 2008, from Larry Russell to Pastdesloa
requesting further information, receiving in response clear details only f@ ®illion of the allegedly $1.7
million or $3.7million pledged) see alsdlr. at 48486 (Hood testimony that he found the $3.7 million figure
implausible). FCR likewise found itself unable to confirm precisely “whatebecosts are to finish this
[construction] project.” PI's Ex. 147 at &ealsoPI's Ex. 148 (email chain discussing discrepanciesg generally
Tr. at 5859 (Moales testimony discussing difficulties in communicating pledge and cormtraosts); Tr. at 415
22 (Gibbons testimony discussing the same process)
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(commitment letter)Of this amount, $200,000 was closed immediately as an unsecured note,
essentially an advance on the bridge loan, in order to pay some of the most pressing
subcontractor billsSeePI's Ex. 53 ($200,000 mortgage note). The remainder of the bridge loan
was closed a month later on December 19, 2868PI's Ex. 61, 62 (bridge mortgage loan and
note). As with the 2007 loan, the Church reviewed the 2008 loan with Attorney Sobel, who
produced an opinion dubffirming its validity. SeePI's Ex. 64 (Sobel letter).

The Church claims that its assémthis bridge loan was based on various oral promises
by FCR.Specifically, Pastor Moales testifi¢tl) thatin March 2008, Johnie Baker promised that
FCR would lend the Church additional moneynediatelyif funds were exhausted—although
whether as a kaige loan, discussed above, or in a separate loan is ursgear, at 41 (Moales)

(2) that Dr. Hood promised FCR would lend the Church money “without documents being
signed” if “the problemi[e. construction] gets really bad wrally intense,” Trat 49 (Moales)
(3) tha Dr. Hood promisedhe bridge loan’s interest rate was, like the interest rate of the
mortgage that preceded it, ultimately to be lowered once construction was compkét® 6
perceninterest rateseeTr. at 54-55Moales) and, most importantly, (4) that Dr. Hood
promised that the bridge loan would beamamount corresponding to 100 percent of the
pledges, or, at a “minimum, 75 cents to a dollar,” Tr. ab8§Moales) FCR’s withesses
uniformly denied that any of thespecific representations were madither before the 2007
loan or before the 2008 loaBeeTr. at 280 (Barlotti); Tr. at 427 (Gibbons); Tr. at 480 (Hood);
Tr. at 602 (Russell).

| agree with FCR for muctine same reason as | have credited its account with respect to
the initial 2007 loan. @ce againthe Church has no contemporaneous documentation to support

its versionof FCR’s representations. What documents there are support FCR’s account: for
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example, in August 200&8n email fromDr. Hood described the still-undesview bridge loan as
needing to “reflect both wisdom and faith[, which is] why the [FCR loan] commities about
loaning ‘up to’ 75% of the outstanding pledges.” PI's Ex. 20 (email from Dr. Hood dated August
25, 2009, quotes in original). In other words, FCR made it perfectly clear that 75 percent of
pledges offered was a ceiling, not a floor. And, once again, the only Clitngss to testify
aboutany of these alleged misrepresentatierlespite the presence of sundry others at all
relevant meetings and exchangesas Pastor Moales, recollecting oral conversations from a
remove of ten yeard.he Church has not proved, by a preponderance of the evidence, that FCR
represented that the terrothe bridge loan would be, or were, anything other than what they
turned out to be.

Accordingly, I find that as it did when agreeing to the 2007 loan, the Church agreed to
the 2008 loan with no assurances or representations that the bridge loan paperwork wag anythi
other than what was set down in writing, with no guarantee of future financial suppositfand
no guarantee of FCR assistance with the completion of construction beyond the inforoeal advi
and assistance of Johnie Baker.

The Church Defauts and theFirst Forbearance Agreements

The closing of the bridge loan served to alleviate the most acute problems on the
Church’s construction site—the imposition of construction liens and contractors who had
downed tools—but unsurprisingly did so onlyntgorarily. SeeTr. at 66-67(Moales) By March
2009, Tri-Con had quit the jobgePl's Ex. 212 (Tri€on letter terminating servicegnd
construction continued to be bedeviled by cost overruns, delays, regulatory issues, and unhappy
subcontractorssee, e.g.Tr. at 6667 (Moales) Most pertinentlyto the present dispute, the

Church began to fall behind in its payments on both the 2007 mortgage and the 2008 bridge loan,
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resulting in what would be a series of forbearance agreeméhtsCR SeePI's Ex. 68 (letter
from Church’s attorney concerning forbearance agreements dated March 13, 2009, 69's E
(forbearance agreemesigned April 1, 2009°

To address the Church’s delinquency on both the principal loan and the bridge loan, an
in-person meeting was held between FCR'’s representatives and the leadershiphafrch in
June 2009, including both Bishop and Pastor Moales, as well as Stanley Arrington, a church
trustee who testified at trigbeeTr. at 60-61 (Moales)Tr. at 493-95 (Hood); Tr. at 657-58
(testimony of Stanley Arrington); PI's Ex. 158 (May 2009 email from Hood requesting this
meeting) It appears that at this meeting the Church and FCR discussed a forbearamoerdgree
executed on June 9, 2009, setting the interest rate of each loan somewhat higher and nequiring a
accelerated tempo of payments to bring the Church back into compliance with the l@an term
SeePl's Ex. 70, 71 (loan forbearance agreements)

Pastor Moales testified that at this meetirggraised serious concerns with the
forbearance agreement and FCR’s course of dealing. Tr.G&2 @lloales) But, according to
Pastor Moales, Dr. Hood told Bishop Moales to ignore his son and to sign the forbearance
agreements, promising that if the Chunsbde up for late payments so as to makenortgage
account current~CR would “give [the Church] the rest of the money.” Tr. at 61 (Moales).

As with prior meetingsPastor Moales claimed that Dr. Hood made a host of promises in

this 2009meetingin addition to his promise to deliver “the rest of the money.” Pastor Moales

0 This forbearane agreement contained the following language: “Debtor acknowledges and replesands t
defenses, offsets, deductions, counterclaims or other claims, legailitabés] exist to the enforcement of the Note
or any such obligation due the Lender in accordance with the terms of the Note, fdrah®ofuit due as set forth
herein, and to the extent that any such defenses, offsets, deductions, com#enctaher claims exist, they are
hereby forever waived and released by the Debtor.” PI's Ex. 691aB[2]} Substantially similar langga would
appear in the subsequent forbearance agreement signed ir52@BBs Ex. 72 at 3 (forbearance agreement date
Nov. 16, 2009).
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claimed that Dr. Hood promised: (1) that if the Church could not pay its combined mortgage
debts, Hood would “freeze the whole note to 0 percent interest [and] put whatever balance you
owe on the back end of the note,” Tr. at 62 (Moal@y)that FCR would release all of the
Church’s assets to perniitto find additional financingseeTr. at 63 (Moales); and, as before,

(3) that all of the loans would be bundled into one mortgagéoat aterest rateipid. Pastor

Moales testified that in responsethese promises, and Dr. Hosdémonstrances about Pastor
Moales’s objections, Bishop Moales told his son to “shut {ip’Pastor Moales words) and

agreed to a forbearance plan involving paying “$15,000 a Sunday.” Tr. at 62 (Moales

When questioned, Dr. Hood did not recollect de¢ailsof this meeting, but denied that
he ever made these promises. Tr. at 484Moales) He did testify, in response to a question
about whether this June 2009 meeting was acrimonious, that he “never had an acrimonious
meeting,” Tr. at 494 (Hood). This assertion is belied somewhat by the testimony of Stanley
Arrington, one of the Church trustees in attendance,iddmtified thedisagreemenbetween
Bishop and Pastor Moales as a “big conflict” and corroborated Pastor Ma#gsi®ent that he
had argued against signing the forbearance agreement. Tr. at 657-58 (Moales).

But this discrepancy is readily explained bgging Dr. Hood’s testimony in context,
which is thatwhateveracrimonythere was between tliBashop Moales and Pastor Moaldsere
was never a meeting up to this point where Bishop Moales was acrimonious with DrSideod.
Tr. at 494 (Hood)And Arringtan’s testimony itherwisestriking for itsconsistencyvith Dr.
Hood’s account of the meeting: Arrington recollected that at most Dr. Hood “alluded to”
consolidation of the Church’s loans with FCR, Tr. at 662-63 (Arrington); stated merely the
“possibility” of a certificate of occupancy being issuddad.; and that Dr. Hood promises

amounted to nothing more than a claim that the forbearance agreevasriair and
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equitable . . . and they [the Church] would see in the future that [signing the agreemehg was t
right thing to do.” Tr. at 658 (Arrington). | agree with FCR that, at most, Dr. Hood promised
what Arrington recollected he promised: that is, nothing beyond FCR'’s willingness to abide by
the tems of the written forbearance agreements.

The 2009 Loan

To a certain extent Dr. Hood’s June 2009 assurances are acheéeanise, as Pastor
Moales himself testifiedall of Dr. Hood’s alleged promises made in that meeting were
contingent on the Church keeping up with its paymeasTr. at 63 (Moales)The Church
almost immediatelyailed to do so. By August 2009, Attorney Sobel reported the Church’s
decision to stop paying FCR in preference to paying subcontractors who had by now resumed
liens on the pperty—the $1.17 million FCR bridge loan being inadequate to settle outstanding
subcontractor accountSeePI's Ex. 159 (email from Sobel to Dr. Hood).

The email from Attorney Sobel, PI's Ex. 159, succinctly set out the dilemma FCR found
itself in by tre middle of 2009. Even if FCR were to foreclose immediately upon the Church’s
default, vhateve title FCR had to th€hurch’s land would be threatened, or at least deeply
complicated, by liens or foreclosure actions undertaken by the Church’s unpaidtsadioos
SeeTlr. at 312-14 (Barlotti). And even assuming FCR could acquire title to the land free and
clear after foreclosing on the Church, the land was worth little if the only thing @sibhe/shell
of an unfinished and uninhahlilecathedral-a cathedrathat may cost millions to finish but
would surely cost millions more to tear down and replace with another building that aould e
back FCR’s loan capitalbid. In short FCR was in too deep to quit.

FCR responded witbeveralnitiatives aimed at resuming payments, finishing the

cathedral, and putting the Church back offintancialfeet. FirstDr. Hood met with Bishop
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Moales at LaGuardia airport on August 28, 2088eTr. at 500-02 (Hood); PI's Ex. 160 (letter
from Bishop Moales to Dr. Hood). Dr. Hood testified that he sought to coach Bishop Moales,
making suggestions about how to rearrange the Church’s finances so the Church could in fact
make its mortgage payments as requiB=ETr. at 501 (Hood). Bishop Moales sent Dr. H@od
letter the following Monday proposing a brief delay in payments, followed by a resumption of
$15,000 per week payments until the 2008 and 2009 loans were current, “after which time an
adjustment will be made to lower our interest of both loan&s"BX. 160.

Bishop Moales’s proposal was ultimately integrated into a larger and more
comprehensivéorbearance agreemehtat included FCR'’s extension of another $850,000 in
loan financing at 11.5 percent interesstePl's Ex. 72 (Nov. 16, 2009 forbearance agreement);
see alsd’I's Ex. 73, 74 (2009 mortgaggreemenis | will refer to this $850,000 loan as “the
2009 loan.” The purpose of this loan was both to extricate the Church’s land from subcontractor
liens and to get a working sanctuary in place to set the Church back on the road to financial and
spiritual healthSeeTr. at 32022 (Barlotti) Accordingly, the 2009 loan was extended not only
on the condition of continued payments in accordance witfotbearance agreemethiat
Bishop Moales had negotiated with Dr. Hood, but also on the express cotluititire
$850,000 be distributed by FCR itself, rather than the Church, directly to subcontractors in
exchange for lien waiverSeePI's Ex. 72 (comprehensive forbearance antleseént
agreement, executdtbvemberl6, 2009)see alsdlr. at 6670 (Moalesdiscussing the $850,000
loan); Tr. at 314-19 (Barlotti discussing the arrangement more broadly).

As he did with respect tthe 2007 loan and the 2008 bridigen, Pastor Moales testified
that FCR made a series of orapresentations to induce the Church to sign the 2009 loan of

$850,000 at 11.5 percent interest. Specifically, Pastor Moales testified that during a
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teleconference withurch leaderthat occurred after the LaGuardia meetigbefore the
Church agreed to the 2009 loan, Dr. Heaitl “Because you agreé¢i make payments] in June
in our meetindat La Guardiapnd you’'ve been making your payments, | am now going to give
you the moneyile. the$850,000 loan] like | told you. I'm going to help you finish the building.
You will finish the building. Johnie Baker is going to take over. You guys fire€€Con. Johnie
Baker could get it done. Hea hardhegotiator. He can talk the subcontractors down to 40 to 50
cents on the dollar. We’re going to unleash Johnie Baker on this project, and you guys will be in
the building with a certificate of occupancy by January, maybe February. Johnieurad ass
of this.” Tr. at 77 (Moales).

Although Dr. Hood denied in general terms that he made the Church a guarantee that they
would receive a certificate of occupareynderstandably, since Hood wasexecutive for a
religioudfinancialinstitutionin Missouri and not a building inspector with the City of
Bridgeport—he did not deny making the substance of these remarks, and | have no reason to
doubtthat something much like whRiastor Moaledescribedook place. Indeed, Pastor Moales
testified that, as promised, Johnie Baker was “unleashed” on the project withiddiiseef that
call, Tr. at66-70, 78-79 (Moales), for the specific and limited purpose of negotiating with the
subcontractors with a view to finishing the essentials of construction and, above @ingm
construction liens or the prospect thereof from the projéatadmissible testimony was elicited
indicating that Baker did anything more or less than what Hood promised at this telecanferenc
See generallyr. at 664-65 (testimony of Raymond Weinege alsd’l's Ex. 78 (recapping
Baker’s work with subcontractors up to January 2010).

Unfortunately, but unsurprisingly, the 2009 infusion of $850,00tein loan capital,

while adequate to clear away most of the liens, was not enough money to complete thd cathedra
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to the point wiere the Church could acquire a certificate of occupe®eglr. at 80 (Moales). In
November 2009, Bishop Moales “illegally mov[ed] into the building,” which was still
unfinished.lbid. But slow and painful progress was being made.

In January 2010, Bishop Moales sent a letter to Dr. Hood thanking him “and the AG
Financial Solutions for your continued confidence, patience, and support of the Cathedral Projec
... we love you all.” PI's Ex. 16Eee alsalr. at 505-07 (Hood, discussing this letter)ietv
weeks laterJohnie Baker wrote a long letter to Bishop Mealeclaringthatin his opinionthe
Church was “nearing completion of [the initial] phase of the project,” optiralktiprojecting a
temporary certificate of occupancy in early Februaot noting that there were many unfinished
areas and work left toebdone PI's Ex. 78(letter from Johnie Bakeryee alsalr. at 325
(Barlotti, discussing this letter)

Construction continued to inch along through the spring and summer of 2010, although
important features-carpeting, doors, toilet partitions, paint ieykareas-had yet to be
completedSeeTr. at 86 (Moales). On the financial sidkgstor Moales testified that between
June and September 2010, Dr. Hood cditeshy that a “brand new mortgagetegrating the
2007, 2008, and 2009 loans would be in plasfete September 22010 (Bishop Moales’s
birthday), with an interest rate “below the ECCU” which Pastor Moales took to betaw 6.2
percent. Tr. at 883 (Moales) see alsdPl's Ex. 166 (Moales email recalling these promisés)

There was other good news. Althoubfi-Con had sued the Church in early 2010 for

non-paymentthe suit ended somewhat favorably for the Church, with the Connecticut Superior

1n an aside, Pastor Moales alleged atHood, or another FCR official, promised that FCR would pay off a
second mortgage Bishop Moales took out on his private property (to pay for still moreicmstills). SeeTr. at
83 (Moales) There is no other evidence of this promise (or, indeed, the mortgage on Bishop $4walss), ad
therefore | do not find the Church to have established the existence of such a pyoansegonderance of the
evidence.
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Court finding that, although Tri-Con and the Church had agreed verbally to a much higher
construction management fee than provided in the ChneGonwritten agreements, this
parole evidence was inadmissijded the Church was obligated only to pay the lomréten
contract rateSeeTri-Con, 2010 WL 5573760, at *1.

In addition,FCR agreed to a new and still more generous forbearance agreement with the
Church in August 2010 reducing the Church’s payments to $8,000 per week, with the hope of
freeing up more capital to pay for the remainder of constructamagreement that nonethales
made it very cleathat FCR would not loan the Church any additional fuBéePI's Ex. 162
(letter from Pastor and Bishop Moales detailing terms of forbearance antegmnal
understanding that no more money was forthcomiseg;alsorr. at 507-09 (Hood discussing
this letter)

Unfortunately, these efforts took place against a backdrop of worsening finarttial a
emotional strain on both Bishop Moales and the Chuuieims were still not entirely liftedSee
Tr. at 83 (Moales). The Church found itself unable to make payroll, or pay payrollltages.
Bishop Moales “called a special meeting [of the Church] and told the entire cammrdtizat he
was] overwhelmed, too much stress . . . [h]e couldn’t hahdldbid. And on September 20,

2010, Bishop Moales suddenly died.

The Death of Bishop Moales and the Dispute Over His Life Insurafteceeds

Although elations between the Church and FCR were sufficiently close at the time of
Bishop Moales’ passing that Dr. Hood spoke at his funseallr. at 511 (Hood)matters went
downhill when the parties began to dispute the proceeds of the Bishop’s life insurance policy.

At the very beginning of the FCR-Church relationsk@R insistedas a condition ahe

2007 loanthatit be named as a beneficiary on aleggployee life insurance policy for both
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Bishop Moales and Pastor Moales. This condition was repeated for the 2008 brid@eéan.
generallyPI's Ex. 27 (2007 loan commitment letter); PI's Ex. 57 (2008 loan commitment letter).
Pastor Moaleswho had never been the subject of a key-employee life insurance pagy,
obligated to take outfaesh$2 million life insurance policy with AG Financialinsurer; that

policy does not appear to be disput8deTr. at 2123 (Moales).

The Bishop’s life insurance policy was substantially more complicated. Long prier to i
first contactwith FCR, the Church maintained a key-employee life insurance policy on Bishop
Moales,and this policy was worth approximately $2alion to $3million with two
beneficiaries: in the event of Bishop Moales’s deatpetentof the proceeds would go to his
wife, Peggy Moales (“Lady Moales"and the remaindeaf the proceeds would go to the
Church??

FCRs requirements for the Bishop’s life insurance policy were undiedne FCR loan
commitment letter dated October 23, 20BCR ‘“require[d]existing Key-Man Life policy on
Bishop Moales,” that is, the $2.5 million policy, “to include [FCR] as Primary Bengfieiéh
the church as secondary or contingent beneficiary.” PI's Eat 8/But the agreement the
Church ultimately signedt closingprovided, with respect to Bishop Moales, that the Church
was obliged to “maintain” only “a One Million Dollar ($1,000,000.00) Key Mé#e Insurance
policy on Kenneth Moales, Sr. todlude [FCR] as imary beneficiary with the church as
secondary or contingent beneficiary.” PI's Ex.@9

There is evidence to suggest the Church understood FCR’s condition as requiring it to

sign overto FCRthe entirety of Bishop Moaleskey-man life insurance pay, rather than

12 SeeTr. at 20 (Moales), Tr. at 716 (FCR closing argumeFieamount of the payout of Bishop Moalegolicy
was approximate baase it contained both a defined benefit and a benefit linked to certain inves®eeRl’'s Ex.
82 (email from Paul Sobel discussing the policy)
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merely $1 million. On December 10, 2007 (shortly before the 2007 loan closed), the Church sent
a change in beneficiary form Rrudential (the insurer) that instructed it to change the
beneficiary on the entirety of Bishop Moales’s policy to FCR with the Church as a contingent
beneficiary SeePl’'s Ex. 83 at 4-5 (reproduction of change in beneficiary form). But Prudential
rejected the fornon technical groundsd. at 7 (reproduction of Prudential letter). Although
Prudential proposed a slightly revised form that would accomplish the same resual/iiad r
form was never executgdndsoat the time of Bishop Moalesteath the policy was still
designated to pay out, 75/25, to Lady Moales and the Choieel?l's Ex. 82 émail of October
5, 2010, from Church attorney Paul Sobel explaining the situation).

The dispute over the insurance procesmbitteredhe Church=CR relationship
Initially, the Church took the position that FCR was entitled only to the Church’s original 25
percent sharef the policy; that is, approximately $600,000, with the balance going to Lady
Moales.SeePI's Ex. 164 émailfrom Sobel to Hood dated October 14120 The Church
proposed that the $600,000 be divided such that $450,000 be paid to service existing FCR debt,
with $150,000 used to complete construction of the caghedr William Hunt, FCR’s attorney,
countered that from FCR’s perspective it was entitled to the entirety of thanosysroceeds,
not to mention its various rights triggered by the Church’s delinquency on its existing mortgages.
SeePl's Ex. 84 (Hunt email to Sobel). Meanwhile Prudential, having become aware of & disput
over the procets, threatened to hale both parties into court in an interpleader action unless the
dispute was rapidly resolved. PI's Ex. 85 (correspondence from Prudential).

Pastor Moales testified that at this point, Htbegan to strong-arm my mother and told
Attorney Sobel that [FCR] would fight for every dollar of the money . . . and told my mother and

| that she didn’t need $700,000 [and] if she didn’t give up her personal money . . . he would
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fight, tie it up in probate . . . and at the end of the day he’ll close the church down. . . . foreclose
on the church and [] take the church from your son.” ffl87aMoales) In reaction tahis
“strong-arming]” from Hunt as well as broken promises from FCR, Pastor Moales wrote Dr.
Hood an email in March 2011 accusing FCR of failing to live up to its promises of getting the
Church a certificate of occupancy by “the year end of 2009,” failing to adjust the timtgessof

the mortgages and tweate a combined mortgage at that lower rate, and failing to credit interest
and late fees in exchange for the Church’s compliance with the loan forbearame&esPI’'s

Ex. 166 (Moales)“You all have left me to suffer and our ministry to die while you try to
negotiate to take my mother’s insurance money!” the email continued, “Billy Hymfeach to
handling this matter is evil and not Christian . . . how unfortunate and hurtful these last six
months have beenlbid. Similar sentiments were expresse@dimemotional email sent by Lady
Moales to Dr. Hood a few days lat&eePI's Ex. 167 (email from Lady Moale$).

Notwithstanding the passionate denunciations of FCR from both Pastor and Lady Moales,
the Church and FCRuccessfullynegotiated what promised to be a global settlement of both the
insurance dispute and the outstanding delinquencies in the Church’s raertfjag parties’
agreement, memorialized in a late March 2011 letter, was that FCR wouldergter million in
the insurance proceeds, “to be applied to the loan indebtedness,” in exchange férG#ich
would refinance all of the loans into the promised single conventional loan of $7.367 million at

6.25% interestsubject to an appropriate title examinatioBeePl's Ex. 91 (commitment letter)

3 Dr. Hood testified that he did not respond to this email, PI's Ex. 166, dandlarky angry email fronLady

Moales, PI's Ex. 167, even though he recalled feeling “shocked . . . surprisadlen aback” at what he
characterized as “harsh” and “mean spirited” emails, Tr. at 514 (Hbbd)Church proposed that this was because
he knew the content of the emails to be t&meTr. at 72930 (Church’s closing argument). | do not agree. It was
clear from Dr. Hood’s testimony that he understood that these emails had seygimpdications (given that the
Church and FCR were at this point on the verge of being sucked into an interpleareo\tithe life insurance
policy) andprudentlyrefrained from respondin
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As respects this agreement, the Church alleges that FCR maderthmeses it did not
keep.First, Pastor Mokes testified that FCR promised to apply the $1.7 million in insurance
proceeds to the Church’s outstanding loans in such a way that the Churchtedngss was
minimized (in particular, by completely discharging the entire principal and shiafréhe2009
loan, with the highest interest rate). Tr. at 90-92 (Moales). Instead, the $1.7 m#kcapplied
evenly across all three notdlsid; see alsdlr. at 33840 (Barlotti} PI's Ex. 95 (FCR internal
breakdown of how the insurance proceeds were applied).

FCR denies that the parties ever agraeout the application of the proceeds across the
loans, and argues that the division question was academic in any event because @dinree |
were reset at 6.28ercentinterest.SeeTlr. at 340 (Barlotti)l agree with FCRIts own internal
financing documents indicate that the interest rate of all three loans waseeBég Ex. 95,
belying Pastor Moales’s testimony that the proceeds were applied to maximigstiotearges,
seeTr. at 90-92 (Moales). Moreover, in no document entered into evidence did the Church
express a preference as to the application of the insurance funds between tbarbkree |
Although it may have been advantageous to the Church to distribute the ingurcessels
differently (even though the same interest rate was now applied to each loan)ha&fititete is
insufficient evidence to show even that the Church sought to have the proceeds distributed in this
way, much less that FCR promised such a distribution structure would be employed.

Second, Pastor Moales testified that, as the documents indicated and as Dr. Hood had
promised the Church back in 2009 and 2010, the loans were to be consolidated into a single loan
at a lower interest rate. FCR does not deny that this promise was made,iatite@garch 2011
commitment letter; nor does it deny that the loans were never formally consa/idibhough

the three loans were reset at 6.25 percad][r. at 338-40 (Barlotti); PI's Ex. 95 (FCR internal
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loan breakdown). But, it argues, the key condition precedent for the loan consolidation was neve
fulfilled, because the subsequent title examination reveahesivaand insuperable obstacle to
consolidation: a $250,000 IRS tax lien on @feurch’sproperty.SeeTr. at 340-41(Barlotti). See
alsoPlI's Ex 91 at 4 (conditions of consolidation loan).

The IRS Liens, the Church’s Default, and Subsequent Legal Proceedings

The IRS tax liercreated “multiple problems” for FCR because it believed the lien could
be a “superior lien position to our loan.” Tr. at 341 (Barlotti). The payoff of this tax lierdwoul
require still more loan capital from FCBapital FCR hadittle choice but to providdecause
otherwise it mightose its remaining collater& the IRS. Therefore, in March 20 2iltimately
agreed tanodify the three loans—all of which remained at 6.25 percent interest, but which
remained unconsolidated to preserve FCR'’s lien priorityextend still more credit to the
Church in exchange for another loan forbearance workaeP!’s Ex. 104, 105, 106 (loan
modification agreements); Tr. at 353-(Barlotti)

Once again, the Church fell behind in its payments. On May 16, ECEsent demand
letters to the Church and accelerated all amadumtsand owing under each loan. PI's Ex. 1a47.
July 2013 FCRfiled a foreclosure action in Connecticut Superior Court, which, after its sudden
withdrawal on the eve of trial in November 20$6eDoc. #65-1 at 11, led to the instdederal
courtaction,Docs. #1, #25, and, following my denial of summary judgnfemindation
Capital, 2018 WL 4697281to the instant trial

CONCLUSIONSOF LAW

As | have already granted summary judgment to FCiR @sprima faciecase,
Foundation Capitgl2018 WL 4697281 at *6, the remaining question is whether, given my
findings of fact, the Church has established any of its special defenses and coonstelrtlany

prior ruling, | held that the Church had identified a genuine dispute of material fadoas
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special defenses and counterclaims: fraud, unconscionability, unclean hands, afd QMITP
consider each in turn.

Special Defensand Counterclaim—raud

The bulk of the Church’s allegations concern the Church’s special defense of*fraud.
“Fraudconsists in deception practiced in order to induce another to part with property or
surrender some legal right. . The elements of a fraud action are: (1) a fadpeesentation was
made as a statement of fact; (2) the statement was untrue and known to be so by;its maker
(3) the statement was made with the intent of inducing reliance thereon; and (4) theadther
relied on his statement to his detrimem@ville v. Reville312 Conn. 428, 441 (2014). “Fraud is
an equitable defense to a foreclosw®om.” Chase Manhattan Mortg. Corp. v. Macha@&3
Conn. App. 183, 188 (2004).

At the outset, underscore that any misrepresentations made by FCR are relevant to the
Church’s fraud special defense only insofar as they induced the Church to agree to the 2007,
2008, and 2009 loans—the loans FCR is attempting to foreclose in the preseniTaetion.
essence of the Church’s fraud defense isithatied on FCR’s oral misrepresentations to
disregard the terms of these three loan documents, which on their face othequise

judgment in FCR'’s favoiSee Foundation Capita018 WL 4697281, at *7-18.FCR’s

14 The Church separately advanced a counterclaim of fraud, but in my fatisummary judgmertheld that the
fraud claim could proceed to trial “subject to the understanding that [the couim¢ralay allow for offsetting
recovery only so far as recoupment allowsoundation Capitgl2018 WL 4697281, at *1Zor practicapurposes,
then, my determination of the fraud counterclaim and special defense turns améhgusstions, at least at this
merits stage.

151 discussed in my prior summary judgment ruling the possibility that the waiver prisf the forbearance
agreenents executed in 2009, introduced at trial as PI's Ex. 69 andigBt operate to bar all of the special
defenses and counterclaims if they were not procured either by the samegcanfifiiud that procured the
original three loans or by a separate fraud, although the question is complicated laytthefdruthority in
Connecticut on the precise interaction between fraud allegations and contragteas of fraud claimsSee
Foundation Capital2018 WL 4697281, at *10. In light of my determination that the facts do not support the
(continued...)
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dealings subsequent to the execution of the three loans at issue in this case atdoalexain
of the Church’s other equitable defenses and counterclaimatebanly tangentially relevaim
its special defense of fraud.

As | have discussedt length above, | have concluded that, far from making fraudulent
misrepresentations, FCR did nmoakeany misrepresentations to the Church that would lead the
Churchto believe that the terms of the notesigned, with the advice of counsekre anyting
other than the sole and exclusive terms of the parties’ agreement. The evidencetdopport
the Church’s claim thaCR promised, prior to the execution of either the 2007, 2008, or 2009
loans, that it would loan the Church any more money than stated on the face of the loans or their
accompanying commitment letters, or ttiese loans would be consolidated into a single long-
term mortgage at a lower interest raiethat Johnie Baker would take over construction except
to provide the support he ultimately provided, or, most importantly, that any of the loan
documents the Church agreed to were subject to any oral modifications at all.

Even if it istrue that FCR'’s loans did not live up to the promises Dr. Hood made about
them in his initial Powergint presentation back in fall 2007: “no balloon notes, no personal
guaranteesand up to 30year amortization,” or “competitive rates not tied to ‘Wall Streetgé
PI's Ex. 123, the fact remains that the Church was never tolthtrse‘ PowerPoint ternis
superseded the terms of the loan commitment letter it received in October 200% bejote
closing, reviewed with its attorney, and signed. The Church had no basis te betieffert

received was not the offérwould get and be required to abideibgccepted.

Church’s claims on their merits, it is unnecessary for me to decide whetheaittee provisions of these
forbearance agreements would serve as a separate basis for rejection of the Chuntdrdaions and special
deferses.
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Likewise, insofar as the Church claims it was fraudulently induced to sign the 2007 loan
because of promises about what would become the 2008 bridge loan, | conclude that the Church
has not shown, by a preponderance of the evidence, that FCR ever represented, before the 2007
loan was signed, that the terms of the bridge loan would be any more favorable to the Church
than the terms th€hurch ultimately received. Nor can | conclude that the Church has shown by
a preponderance of the evidence that FCR ever made misrepresentations abougrihefdbet
2008 bridge loan after the 2007 loan was signed such that the Church had any grbahelgao
the written term®f that bridge loan would not be the sole and exclusive terms of the loan.

As for the 2009 loan, | conclude that to the extent that the 2009 loan was procured with a
promise thalohnie Baker would be “unleashed” on the project, he fulfilled the limited task both
Church and FCR understood him to be charged with doing. The remaining alleged
misrepresentations surrounding the 2009 loan were, at most, non-actionable expressions of
optimism about the Church’s ability to pass a building inspection and acaqéréfate of
occupancy, or non-actionable claims that FCR would work with the Church to find a workable
payment plan for the outstanding arrearage in the prior two loans. In addition, as wiibrthe pr
two loans, | find that the Church has not protteatit was ever told by FCR that the written
terms of the 2009 loan were anything other than the legally binding and governing terms of the
parties’written agreement.

| conclude, therefore, that the Church’s special defandecounterclainof fraudlacks
merit. The Church has not@ved that FCR made false representations on which it reasonably

relied before signing the 2007, 2008, or 2009 mortgage loans.
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Special Defense-Unconscionability

The Church alleges a special defense of unconscionability. Under Connecticut]lasv, “[t
purpose of the doctrine of unconscionability is to prevent oppression and unfair surprise. As
applied to real estate mortgagesthe basic test is whether, in tight of the general
commercial background and the commercial needs of the particular trade or caseistbe cl
involved are so one-sided as to be unconscionable under the circumstances existingabthe tim
the making of the contract. The determination of unconscionability is to be made on a case-by-
case basis, taking into account all of the relevant facts and circumstatioestiire Mortg.
Serv., Inc. v. Monte223 Conn. 80, 88-89 (1992) (internal citations omittéthe classic
definition of an unconscionable contract is one which no man in his senses, not under delusion,
would make, on the one hand, and which no fair and honest man would accept, on the other. The
doctrine of unconscionability, as a defense to contract enforcement, generallysracghoving
that the contract was both procedurally and substantively unconscionable when made—i.e., some
showing of an absence of meaningful choice on the part of one of the parties together with
contract terms which are unreasonably favorable to the p#nty.” Bender v. BendeR92
Conn. 696, 731-32 (200%%I€aned up

| have already held that the terms of the loans were not unconscionable as uSaegous.
Foundation Capital2018 WL 4697281, at *10. To establish unconscionability, then, the Church
must show that the various loan agreements were “both procedurally and substantively
unconscionable when made—i.e., [they were entered into with] an absence of meaningéul choi
on the part of one of the pass together with contract terms which are unneally favorable to
the other party.Bender 292 Connat 732. As | have discussed above, the Church was never

“unfairly surprised by the interest rate” of the 2007 ladnk-ound. Capital Res., Inc. v. Prayer
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Tabernacle Church of Love, InR016 WL 6395284, at *5 (Conn. Super. Ct. 2016), because
there were never any representations as to what the interest rate wotlidritban the truthful
representations of the commitment letters and loan agreements

Likewise, | find that the Churchever ‘lacked maningful choice in entering into the
agreement Foundation Capital2016 WL 6395284, at *5 (Conn. Super. Ct. 2008).the
contrary: the Church had a deeply meaningful and reatistice when it was presented with the
terms of the 2007 agreement—either decline FCR’s offer and keep looking for financing that
would provide sufficient funds to congie the projector sign the mortgage presented even
though the interest rate and total amount promised was respectively above and beltw what t
Church believed it should have accepted. The Church elected to take the mortgage despite
knowing its inadequacies, and it has not established that this decision was forced on it by FCR.

The defens of unconscionability fails as to the 2008 and 2009 mortgages for much the
same reason as the 2007 mortgages. As | have discussed above, FCR never reprédbated tha
interest rates of either of these mortgages would be at 6 percent, or anyagracehtage,
prior to the Church entering the 2007 mortgage. Nor did FCR represent that the bridge loan
would provide a particular minimum sum (although it did represent the bridge loan had a
maximum payout of 75 percent of total capital campaign pledges), or that subsequent loan
capital would be forthcoming if the bridge loan and initial loan were inadediamgrast Prayer
Tabernacle 2016 WL 6395284 at *5 (Connecticut Superior Court concluding that
unconscionability claim could be supported ooyyallegaion that FCR misrepresented the
interest rate of the bridge loan before it was offerddyler these circumstances, although the
Church had less flexibility to reject FCR’s later loan terms, that lack of flexibikiy av

foreseeable outcome of its initidécision to agree to the underfunded 2007 mortgage.
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Nor has the Church shown that FCR “intended simply to reap the defendants’ equity in
the [property] by making a loan to them that the plaintiff knew they could not repagshire
Mortg. Serv., Inc. Wiontes 223 Conn. 80, 92 (1992). Indeed, FCR was careful to extend the
2007 loan to the Church for less than what was initially requested because FCR rgasonabl
supposed this was the maximum the Church could repay. In 2008, when the Church presented a
dubious sum of alleged pledges as the basis of a desired $3.7 million loan, FCR prudently lent a
fraction of what it thought was reasonable to suppose the Church could actually recover in
pledges and rapidly repay (given the short term of the note). The 2009 loan, although at a high
rate of interest, was set at such a high rate because it was-agkguted in wake of what would
become a constant pattern of defaults on the Church’s part, and with the understanding,
ultimately realized, that FCR would receivé&action of the principal, let alone interest.

More broadly, taking into account the Church’s financial circumstances, its commercia
sophistication, and its capacity for generating income, | do not think the Church hastesdablis
that any of the interest rates set in the 2007, 2008, 2009, or subsequent loan agreements prior to
the reset of the loans at 6.25 percent was so high as to be unconscieatiamm v. Taylpr
180 Conn. 491, 495 (198MAccordingly, | conclude that the Church has not proven its
unconscionability claim.

Special Defense-Unclean Hands

The Church alleges a special defense of unclean hands. “The doctrine of unclean hands
expresses the principle that where a plaintiff seeks equitable relief, hehowsthat his coduct
has been fair, equitable and honest as to the particular controversy in"issu@njpson v.

Orcutt, 257 Conn. 301, 310 (2001). “It is a fundamental principle of equity jurisprudence that for

a complainant to show that he is entitled to the benkedégoity he must establish that he comes
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into court with clean hands . . . . The clean hands doctrine is applied not for the protection of the
parties but for the protection of the coufthid. (internal citations omitted).

Because foreclosure is an equitable proceedigjbid, the doctrine of unclean hands
acts as a defense to a foreclosure acthonl the Connecticut Supreme Court has held that, under
this doctrine, “where a plaintiff’'s claim grows out of or depends upon or is inseparably
connected with his own prior fraud, a court of equity will, in general, deny him any télief].

Ibid. (internal quotation marks and alterations omittédfhhough outright fraud is not necessary
to assert an unclean hands defense, the doctrine generally “applies [only] tditdapar
transaction under consideration, for the court will not go outside the case for the purpose of
examining the conduct of the complainant in other matters or questioning his generaécharact
for fair dealng. The wrong must . . . be in regard to the matter in litigatiohl.]Jat 310-11
(quotingSamasko v. Davjid 35 Conn. 377, 383 (1949)). At the same time, “conduct occurring
after the origination of the loan, after default, and even after the initiation afrér@dsure

action may form a proper basis for defenses in a foreclosure adfi&.Bank Nat’Assn v.
Blowers 332 Conn. 656, 672 (2019).

As | have discussed, the Church has not satisfied its burden togittoeefraud or
unconscionability in FCR’s dealings leading up to the three loans in question. The Church’s
unclean hands defense requires, then, that | find that FCR erigagediuctthat, while not
founded on fraud or other species of misrepresentations or unconscionability, was nonetheless
“of such a character as to be condemned and pronounced wrongful by honest and fair-minded
people’andthat was directly connected withe loansBauer v. Waste Management of Conn.,

Inc., 239 Conn. 515, 525 (1996).
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On reviewing the trial recordhowever,| cannot conclude that any of FCR’s conduct in
its long and tortured relationship with the Church meets this demanding standard for
wrongfulness. Instead, up until the end of the foreclosure action, FCR behaved well within the
bounds of conduct that, even if less than perfect, was not “of such character as to be abndemne
and pronounced wrongful by honest and fair-minded peopbeuer, 239 Conn. at 525. Even
FCR'’s efforts to secure Bishop Moalesife insurance policy, which provoked the largest
amount of contemporaneous outcry from the Churchtasthe extent it reflects sharp
practices—strongly mitigated by FCR’s negotiation of a settlement that not only promised to
fulfil Dr. Hood’s promises to Bishop Moales of a low interest rate in a consolidaigdage but
went beyond that promise and forgave substantial arrearage and other penaltieschdén&d
accrued owing to its past defts.!® The Church has not proven its defense of unclean hands.

Counterclaim—CUTPA

The Church has advanced a claim for recoupment under the Connecticut Unfair Trade
Practices Act (CUTPA), which provides, in relevant part, “No person shall engagéair
methods of competition and unfair or deceptive acts or practices in the condagttcdde or
commerce.” Conn. Gen. Stat. § 42-110b(a). “In determining whether certain acts aastitut
violation of this act,we have adopted the criteria set out in the cigarette rule by the federal trade
commission . . . (1) whether the practice, without necessarily having been previouslyrednside

unlawful, offends public policy as it has been established by statutes, the common law, or

% 1n its posttrial briefing, FCR argues that ti@hurch is itself barred from asserting an unclean hands defense, or
any of its equitable defenses or counterclaims, by its own wrongful conduct in concealmig thréce of its

contract with TriConand the overall cost of construction when applying for the 2007 $eaboc. #134 at 121,

as well as breaching its obligations to pay FCR since 2013 by “delaying collectios effdahte grounds of
untenable defenses based upon a web of untruths,” Doc. #1342 atRdcause | conclude that the Church’s claims
fail on their merits, it is not necessary for me to determine whether threlCh defenses or counterclaims are
barred by the Church’s own alleged misconduct.
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otherwise—whether, in other words, it is within at least the penumbra of someoodianm
statutory, or other established concept of unfairness; (2) whether it is immothicahe
oppressive, or unscrupulous; (3) whether it causes substantial injury to consumers, @@mpetit
or other businessmeh.Williams Ford, Inc. v. Hartford Courant Co232 Conn. 559, 591

(19%). “A practice may be unfair because of the degoeghich it meets one of the criteria or
because to a lesser extent it meets all threeThus a violation of CUTPA may be established
by showing either an actual deceptive practice or a practicersimguo a violation of public
policy.” Caires v. JP Morgan Chase Bank, N.880 F. Supp. 2d 288, 299 (D. Conn. 2012).

For much the same reasons as | have rejected the Church’s claims of fraud,
unconscionability, and unclean hands, | find that the Church has not proven sufficient facts by a
preponderance of the evidence to establish a CUTPA claim. As | have detailed ali®wkd FC
not engage in unfair, immoral, unethical, oppressive, or unscrupulous conduct, or conduct that
causé substantial injury to lioowerslike the Church. It did not procure the 2007, 2008, or 2009
loans by making misrepresentations on which the Church could or did rely. It worked
assiduously to develop a plan with the Church to set a payment schedule that could complete
constructionwhile still repaying the evegrowing outlay of FCR loan capital. It did not embark
on a campaign to deliberately drive up the Church’s debt, but instead attempted from the outset
to limit the Church’s debt and was frustrated in its efforts to do so by the Churchogsalfise
the Church sought to borrow more money than it could reasonably ematyast Cenatiempo
v. Bank of Am., N.A333 Conn. 769, 791 (201®8lowers 332 Conn. at 675.

More broadly, | agree with FCR’s arguments, madésipostirial brief, that neither the
loan’s prepayment penalties, nor the increases in interest rates on loans subseéhqe&ta7

loans—each executed against the background of growing realization of the risk of extending
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credit to the Church-wereunfair business practisainder the circumstanceSeeE. Sav. Bank,
FSB v. Munsons0 Conn. Supp. 374, 377 (Conn. Super. Ct. 2007) (collecting cases enforcing
mortgage prepayment clauseBhe Church has not proven its CUTPA counterclaim.
CONCLUSION

On the basis of all of the evidence and arguments, | find in Gaaintiff Foundation
Capital Resources Inc. and against defendant Prayer Tabernacle Churgk with respect to
all issues of liability, defenses, and the counterclaim. A judgment of strictdstee shall enter
accordingly. Plaintiff may file any proposed orders to the extent necessary toatebie
findings and conclusions of this ruling. It is so ordered.

Dated at New Haven, Connecticut, tABth day of February 2020.

[s/ Jeffrey Alker Meyer

Jeffrey Alker Meyer
United States District Judge
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