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UNITED STATES DISTRICT COURT
DISTRICT OF CONNECTICUT

THOMAS McDOUGLE, et al.,
Plaintiffs, No. 3:17€v-00245(SRU)

V.

DAKOTA OF ROCKY HILL, LLC,
Defendant

RULING ON PLAINTIFFS™ MOTION FOR CLASS CERTIFICATION

This lawsuitwasbrought by Thomas T. McDoug(eMcDougle”) and Rosemarie Taylor
(“Taylor’) against their employddakota of Rocky Hill, LLC (“Dakota”), a steakhouse and
tavern in ConnecticutMcDougle has worked as a tagrantserver at Dakota since August 2015
and Taylor has been a server since October 2D ougleand Taylor(“the Plaintiffs) claim
that Dakotaviolated Connecticut and federal law by failing to satisfy the Fair L&bmmdards
Act’s (“FLSA”) “Tip Credit” notice requirement. Specifically, tiaintiffs allegethat Dakota
violated Section 203(m) of the FLSA by takiagdip creditagainst its seers’ wages from
February 2014 to the present without providing sufficient notice. On October 19, 2018, the
Plaintiffs filed amotion for class certification pursuant to 29 U.S.C. § 216@@eDoc. No. 79.
| held oral argument on June 11, 2019 and took the motion under advis&aelbc. No. 103.

For the reasons that follow, the motiord&nied

Standard of Review
Under the FLSA, a collective action for unpaid wages may be maintaynaaly one or

moreemployees for and orbéhalf of himself or themselves and other employees similarly
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situated.” 29 U.S.C. § 216(b). Conditional certification is appropriate if a plaintiff makes a
“factual showingthat they and potential opt-plaintiffs together were victims of@mmon
policy or plan thaviolated the law Myers v. Hertz Corp624 F.3d 537, 555 (2d Cir. 2010)
(internalcitations and quotations omitted)

“District courts in this circuit have undertaken a two-stage inquiry” in decidivegiver
notice should be issuedPerkins v. New Eng. Tel. C&69 F. Supp. 2d 212, 217 (D. Conn.
2009. First, thecourt must “determine whether the proposed class members are similarly
situated.” Id. For the first step in the inquiry, before discovery is conducted, “a class
representative has only a minimal burden to show that he is similarly situategtiehgal
class,which requires a modest factual showing sufficient to demonstrate that theyand th
potential class members together were victims of a common policy or plan thatdvibataw!
Marcus v. Am. Contract Bridge Leag@b4 F.R.D. 44, 47 (D. Conn. 2008) (internal quotations
omitted). If the first inquiry is satisfied, then the action may be conditionatijiee as a
collective action, andaccordingly, notice may be issued to the prospective class menthers.

During the second step, which follows the discovery phasayra ‘®xamine[s] all the
evidence then in the record to determine whether there is a sufficient basis tmledhat the
proposedtlass members are similarly situatedd’. “At step two, with the benefit of additional
factual development, the district court determines whether the collective awipgo forward

by determining whether the opt-plaintiffs are in fact similarly siiated to the named plaintiffs.

Glatt v. Fox Searchlight Pictures, In&11 F.3d 528, 540 (2d Cir. 201%5).

! Collective actions brought und28 U.S.C. § 216(bare “notsubject to the numerosity, commonality, and

typicality rules of a class action under Federal Rule of @rdlcedure 23. Thompson v. Linda And A., In@79 F.

Supp. 2d 139, 143 (D.D.C. 201({jting Hunter v. Sprint Corp 346 F.Supp.2d 113, 117 (D.D.C2004).

2 Dakota argues that “a heightened standard of review” should apply bevaysettes have already completed
discovery on the FLSA notice issuS8eeDef’'s Opp. (Doc. No80) at 22. Dakota relies dtosario v. Compass

Grp., USA, Inc.wherethe courtacknowledged the use of an “intermediate” standard, (more than a “modest factual
showing” required irstepone, but less than the showing required at the second step following falveligy; after
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The district courts possess discretionary power to authorize the sending eftootic
potential class membersiendricks v. J.P. Morgan Chase Bank, NZ63 F.R.D. 78, 82 (D.
Conn. 2009). Notice is intended to be issued early in the course of a collective action to
“ascertain] the contours of the action at the outset” and further the broad remedial purpose of
the FLSA. HoffmanLaRoche v. Sperlingt93 U.S. 165, 171 (1989When evaluatingvhether
to authorize notice in FLSA collective actions, didtdourts have authority to scrutinize the
merits of the Plaintiffs’ claimsSee, e.gAmendola v. Bristol-Myers Squibb C858 F. Supp.

2d 459, 467 n.9 (S.D.N.Y. 2008).

Il. Background

Under the FLSA, &n employer of &ipped employee—i.e., an employee engaged in an
occupation in which he or she customarily and regularly receives more than $30 a mipsth in t
... may utilize a unique payment structure to compensate employgssavidez v. Greenwich
Hotel Ltd. P’ship,2019 WL 1230357, at *9 (D. Conn. Mar. 15, 20tifijernal citation and
footnote omitted). “Employers may pay a tipped employee using a combination@ab#%g
hourly wage . . . which may be as low as $2at} (2) an additional amount on account of the
tips receied by the employee (commonly known asigcredit) that is equal to the difference
between the base hourly wage and the statutory minimum’wédyginternal footnotes
omitted).

Pursuant to Section 203(m) of the FLS%.employemust inform itstipped employees
of the tip credit provisions of the FLSA order to retain the “tip credit” against their wag&ge

29 U.S.C. § 203(m)Under that requirement amployer nust: (1) informits employes of their

the parties “engaged in some discovery” regarding the FLSA clé@6t6 WL 471249, at *3Because | conclude
thatthe Plaintiffs are unable to meet their burden under the “modest factual gfistamdard, | decline to adopt a
heightened standard of review.



server cash wage amoyi2) informits employees that they will make tips that will amount to
a combined wage that is equal or more ttienfederaminimum wage (which is currently $7.25
per hour);and(3) allow the employegto retain all tipsexcept for tips that are usadtip pools
among employees who customarily and regularly receive 8ps29 U.S.C. § 203(nf2)(a).
The burden is on the employer to comply with Section Z&8eFuk Lin Pau v. Jian Le Chen
2015 WL 6386508, at *2 (D. Conn. Oct. 21, 2015). “If [an] employer cannot show that it has
informed employees that tips are being credited against their wages, ttigrcnealit can be
taken. ..” Reich v. Chez Robert, In@8 F.3d 401, 403 (3d Cir. 1994).
In April 2011, the Department of Lab@DOL”) revised its regulations regarding the
FLSA. SeeUpdating Regulations Issued Under the Fair Labor Standards Act, 76 FR 18832-01.
Those revisions include further explanation of Section 203(m)’s tip notice requirement, now
codified a29 C.F.R. 8§ 531.59(b), which provides thaestaurant employer may not:
[T]ake the tip creditinless it has informed its tipped employees in advance of the
employer’s use of the tip credit of the provisions of section 3(m) of the A¢f.]i’Ene
amount of the cash wage that is to be paid to the tipped employee by the enipjoyer;
the additional amount by which the wages of the tipped employee are increased on
account of the tip credit claimed by the employ&}which amount may not exceed the
value of the tips actually received by the employéEthat all tips received by theped
employee must be retained by the employee except for a valid tip poolingeament
limited to employees who customarily and regularly receive fiysand that the tip
credit shall not apply to any employee who has not been informed of thegemeqis
in this sectio . . . .
29 C.F.R. 8 531.59(b) (emphasis added).
Here thePlaintiffs allege that Dakota faiito notify its restaurant servers of the five
specific provisions of the DOL'’s revised regulatioi@eePIls’ Mem. in Supp. Mot. for @ss

Cert. (Doc. No. 79-1) at ZTheyarguethatDakota’sserver orientation, its employee handbook,

andits wage posters all fail eatisfy the requirementsf the FLSA. ThePlaintiffs claim that all

3 Also referred to as the “server’s minimum wéage



Dakota’s servers undergo the same orientation program when they areldhirgdl2. During
orientation, restaurant servavere orally tolddetailsabout their compensation but allegedly
were never notified of the specitip credit provision®f Section 203(mand the amended DOL
regulation To support that assertiathe Plaintiffs rely on Dakota’s new employee handbook
(doc. no. 79-3) and Dakota’s “Tip Reporting Policy Form” (doc. no. @89:10), which,
according to thélaintiffs, both fail to expressly inform Dakota servers of the tip credit notice
requirement.

ThePlaintiffs also allege thdakotafailed todisplayany state or federal wage postigrs
its restaurantntil after the lawsuitcommenced SeePls’ Mem. in Supp. Motfor Class Cert. at
16. After theaction was filedthePlaintiffs contend that Dakota installedemieralwage poster
that states,[¢]Jmployers of ‘tipped employees’ must pay a cash wage of at least $2.13 pédr hour
they claim a tip credit against their minimum wage oblayatilf an employee’s tips combined
with an employer’s cash wage of at least $2.13 per hour do not equal the minimum houyly wage
the employer must make up the difference. Certain other conditions must also b®awet.”
No. 52-3 at  21. In addition, beginning in February 2017, Dakota began providing each server
with a document entitled “Notice of FLSA Tip Credft.5eeDoc. No. 68-1 at 12.

The current suit waisitially filed by McDougleand Taylor on February 15, 2013ee
Doc. No. 1. Dakota answered on March 20, 208&eDoc. No. 14.The Plaintiffsfiled an

amended complaint on March 20, 2055eeDoc. No. 16. Since March 2017, nine othewsrs

4 Dakota’s “Notice of FLSA Tip Credit” states)/. . .[h]ave been informed and understand the following regarding
the FLSA Tip Credit[:}(1) the cash hourly wage paid to tipped employees is no less than $6.881p¢1(®) The
additional amount claimed by the employer as a tip credit, wd@nohot exceed $3.7¢he difference between the
minimum required cash wage of $5.00 and the current minimum wage of §J0:3)0The tip credit claimed by the
employer cannot exceed the amount of tips actually received by the tipped em@lpy hat all tips received by

the employee are to be retained by the employee except for a valid tip poolingareangmited to employees

who customarily and regularly receive tips; d8fiThat the tip credit will not apply to any tipped employee unless
the employee has been infagthof these tip credit provisiofisDoc. No. 681 at 12.
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have joined the actiorPlaintiffs previously moved for class certditton on February 7, 2018
(doc. no. 52) and | denied their motion without prejudice to renewal following discovery on July
18, 2018.SeeDoc. No. 77 ThePlaintiffs filedtheir second motion foclasscertification on

October 19, 2018SeeDoc. No. 79.

[l. Discussion

A. Tip Notice Requirement

The crux of the Plaintiffs’ complint isthat, between February 2014 and February 2017,
serversat Dakota weraot notified ofthetip credit provisions of Section 203(m)[Dakota]
admitted through sworn testimony that it failed to notify any Server of thesiilit provisions in
any way during their orientation prior to February 2017 when the Plaintdt$ thilis lawsuit.”
SeePIs’ Mem. in Supp. Mot. for Class Cert. at 19 (footnote omittddje Plaintiffs assert that
all Dakota servers employdéem February 2014 through February 20&¢eived the same
orientation, which included distribution of Dakota’s “Tip Reporting Policy” aNdw Hire
Authorization” forms. See idat 20. Those formshe Plaintiffs contend, fagdto notify servers
that Dakota would take a “tip credit” against their walggpaying them the Connecticut sever
wage instead of the full federal minimum wage.

In addition,the Plaintiffs argue thathe posters displayed inside the restaurant are
inadequate. “[Dakota’s federal wageste} only states that an employer may accept the tip
credit wherfcertain other conditions are met’ and does not describe what those conditions are.
The poster does not notifpakota] Serversof the amount claimed by the employer as a tip
credit” Id. at 21. Moreoverthe Plaintiffs assert that Dakdsadocument entitletiNotice of
FLSA Tip Credit”inaccuratelymisinforms servers of the exact tip amouhhe “Notice of

FLSA Tip Credit” states thdthe‘additional amount claimed by the employer as a tip credit,



which cannot exceed $3.72[i$ the difference between the minimum required cash wage of
$5.00 and the current minimum wage of $10.1@."at 22. According to the Plaintiffsiwhen
Dakota serverseceivedhe “Notice of FLSA Tip Credjt the minimum cash wage for servers in
Connecticut wasctually $6.38.See id As a result, the [Rintiffs arguethatall Dakota servers
were subject to the same violation of the FLSA.

In response, Dako@rgueghatthe Plaintiffs have no viable FLSA claisbecause all
servers at Dakota received multiple forms of written and oral notitetqd credit policy.
Dakota notes thahe FLSA statute and DOL regulationly requires employs to“inform” its
employees of the tip notice requirements, as opptms@kplainng” them. Under the plain
language of the regulation, Dakota asserts that “employers do not have te iengiag
exhaustive effort (or any effort at all) to explain any of these coneegtemployees do not
even have to understand any of tguirements Def's Opp. at 25. For that proposition,
Dakota relies ofPellon v. Bus. Representation Int’l Ingvhere the court notatlat“[e]mployers
do not have to explain the tip credit to employees, however; it is enough to inform thermaoof i
inform an employee requires less effort than it would to explain the tip credit éonihleyees.
528 F. Supp. 2d 1306, 1310 (S.D. Fla. 20aif)d, 291 F. App’x 310 (11th Cir. 20083ummary
order)(internal citations and quotations omitted).

In thiscase, Dakota contends that it has adequately “informed” its servers of the tip
notice requirement through its internal polices and labor podtarst, Dakota states that
restaurant general manager Joy BengiBgnzing”) told servers about their compensation
during orientation Specifically, she indicated that servers woulghdiel the Connecticigerver
minimum plus tips.SeeDef’'s Opp. at 29. “Our goal was to let them know that they weren’t

getting paid minimum wage and that their tips would more than compensate that gambetwe



what we paid them and, you know, what they made in tips.” Benzing Dep. (Doc. Bpa?9-
23. D&kota asserts that Benzing's approach “is an explanation — in understandabinglah
— of what the tip credit is and how it applies to the servers. It is far easidafgreason, who
never wento law school, to understand [Benzingés{planatiorof the tip credit than the actual
wording of Section 3(m).” Def's Opp. at 29.

Secondly, Dakota notes that its orientation documdatsly describe howts servers are
paid. For example, Dakota citdsylors deposition where she admifdl ing out a New Hire
Authorization Form during her orientation andtwg down her hourly wage of $5.78 an hour.
SeeTaylor Dep. (Doc. No. 8@) at45; Taylor New Hire Authorization (Doc. No. 80-1) at 51.
Additionally, Dakota contends that its Employee Handbook clearly indicateBdkata retains
a tip credit from its servers. The Handbook states that a tjtéigit will be factored into the
hourly rate for tipped employegeand that tips must be recordati'the end of each shif
as calculated through the cash out procetiutakota Employe¢landbook (Doc. No. 8@) at
96-97.

Next, Dakota argues that its Connecticut labor poster is sufficient to inform sefitbes
FLSA tip credit. “Dakota has at all times had the Connattabor poster prominently hanging
in a conspicuous place in the Restaurant. Dakota’s evidence that the Connecticutgsoster w
prominently displayed is sufficient for this Court to conclude thaPthmtiffs were'informed
of its contents, even iflie] Plaintiffs lack any recollection of seeing the post&ef's Opp.at
33 (internal citatios and footnote omitted). Dakota contends that its Connecticut labor poster is
more informative than iteederal labor poster because it describetetail how Dakota servers
are compensated pursuant to the Connecticut minimum v&egeidat n.13. The Connecticut

labor poster includethe Connecticut minimum wageadprovides in relevant part:



Sec. 3160-2. Gratuities as part of the minimum fair wage

(a) Unless otherwise prohibited by statutory provision or by a wage order, gsatudie
be recognized as constituting a part of the minimum fair wage when all of the
following provisions are complied with . . . .

(2) The amount received in gratuities claimed as a credit for part of the minimum fair
wage shall be recorded on a weekly basis as a separate item in the wage record,

even though payment is made more frequently, and . . . .

(b) Allowances for gratuities gsart of the minimum wage shall not exceed 34.6% on

January 1, 2014 and 36.8% on January 1, 2015 for employees employed in the hotel

and restaurant industry, who customarily receive gratuities . . . . The wage paid t
each employee shall be at least theimum wage per hour for each hour worked,

which may include gratuities not to exceed the limitation herein set forth, praadided

conditions herein shall be met.

Conn. Labor Poster (Doc. No. 102-at4.> Dakota contends that at a minimum, the Conoetti
labor poster “informs” all servers of the first four points listed in 29 CFR 8§ 531.590akota’s
evidence that it hung the Connecticut labor poster is dispositive Bfdheiffs’ entire FLSA tip
notice claim. . . . [T]he [Connecticut labor law] posisrdispositive that servers wardormed
of four of the five requirements from the DOL regulation.” Def's Opp. at 33.

Lastly, Dakota argues that the fifth point liste@thCF.R. 8§ 531.59(bjvas covered at
the end of every servershift during the “cash out” procesSee id at 34. Each Dakota server
would end their shift “cashing out” their tables and going ew#r a Dakota maagerwhich tips

eachserverwould retain Id. at 9. Throuf that proces®akota asserts, each server was

“informed” by a manager of the amount of tips each server would keep and the amouasthat w

tipped out to a tip pool of hosts, bussers, and food runibrat 34.
After reviewing the record, | conclude that Dakota adequately informeerritsrs of the

five provisions of the tip notice requirement provided in 29 C.F.R. § 531.5%(lg) FLSA was

5> Dakota relies on its Connecticut Labor Pofiecausét contend thatthe postemwas displayed inside the
restaurant prior to the lawsuit being fileBeeDef's Opp. at 33 n.13.
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implemented to ensure that restaurant servers like McDougle and Tayldrneceive fair
compensation for their labor. In this case, it is undisputed that both named Plaiaté&svell
above the federal minimum wage of $7.Far examplethe lowest hourly wage that Taylor
earned in one week was $17.90 an h&eeTaylor Compensation Reports (Doc. No. BGat
86—90. Similarly, McDougle’s lowest hourly wage rate was $17.48 an ISmaa@VicDougle
Compensation Reports (Doc. No. 8pat81-85.

Even when adopting a strict reading of the notice requirement as provided in 29 C.F.R. 8
531.59(b)°® Dakota’s orientation process, internal policies, and wage pastiégstively notified
its serversof thefive tip credit provisions of the DOL regulatiofirst, Dakota clearly informed
its servers of thedmount of the cash wage that is to be paid to the tipped employee by the
employer” 29 C.F.R8 531.59(b) It is clear from Taylor’'s own testimony that servers were not
only aware of the staminimumwage, butlso knewthat they wouldexpect to make more than
that amount as a server at Dako&ee, e.g.Taylor Dep. a#t3. “Q: Like you said, you wouldn’t
have worked at Dakota [four total wagelvas $10.10 [the Connecticut minimum wage] an
hour and no tips, right? A: Correct. | don't think a lot of those ssweuld.” In addition, the
Connecticut labor postanstalledinside the restaurant prominently disgddyhe Connecticut
minimum wage, which is nearly $3 more an hour than¢terfl minimum wagé. SeeConn.
Labor Poster at 1.

Secondly, Dakota’s Connecticut law poster informs its servers of points twa,ahde

five of 29 C.F.R. § 531.59(b). Dakota’s Connecticut law poster protdes

6 The Secondcircuit has not yet opined on whether an employer must satisfyalidquirements of the amended
DOL Regulation codified €29 CF.R.§ 531.59(b)n addition to the requirements provided?®& U.S.C. § 203(m)
Even when holding Dakota to the higher standaigas adequately provided its employees sufficient notice to
retain a tip credit against their wages.

" The Connecticut minimum wagedsrrently$10.10, which is $2.85 more than the federal minimumenafg
$7.25. SeeHistory of Minimum Wage Rates, Conn. Depft Labor, available at,
https://www.ctdol.state.ct.us/wgwkstnd/walyeur/history.htm
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(c) Unless otherwise prohibited by statutory provision or by a wage order, gsatudie
berecognized as constituting a part of the minimum fair wage when all of the
following provisions are complied with . . . .
(3) The amount received in gratuities claimed as a credit for part of the minimum fair
wage shall be recorded on a weekly basis as a separate item in the wage record,
even though payment is made more frequently, and . . . .
(d) Allowances for gratuities as part of the minimum wage shall not exceed 34.6% on
January 1, 2014 and 36.8% on January 1, 2015 for employees employed in the hotel
and restaurant industry, who customarily receive gratuities . . . . The wage paid t
each employee shall be at least the minimum wage per hour for each hour worked,
which may include gratuities not to exceed the limitation herein set forth, praadided
conditions herein shall be met.
Conn. Labor Poster at 4. That language is sufficient to provide servers notiDakbtd may
not retain a tip credit against their wages unl¢asthe additional amount by which the wages
of the tipped employee are incredsm account of the tip credit claimed by the employer, [3]
which amount may not exceed the value of the tips actually received by the employand]
[5] that the tip credit shall not apply to any employee who has not been informed of these
requiremats in this section. .” 29 C.F.R. § 531.59(b).
Finally, thefourth pointof 29 C.F.R. § 531.59(wyas coveredluring the “cash out”
process at the end e&ch server’'shift. Benzing notethat each night, Dakota’managers
would review the amount of tips that each server would retaid@cidehow much of those tips

would be tipped out to a tip pool for hosts, bussers, and food rurideeBenzing Decl. (Doc.

No. 68-1) 1 6. Taylor testified that shilly understood what the cash out procedure entailed.
Q: Do you have an understanding of who the tip-out went to?
A: Yes. The bartenders and the hosts and the food runners . . ..

Q: The first time you tipped out you wet@d that this tipout is going to go you
were going to retain a portion of your tips, and the rest of the tips are gajoga these
other employees? . . .
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A: Yes. It was going to the other employees.

Q: By the first day working at Dakota, you understood how your tip retention was
going to work?

A: Yes.
Taylor Dep. aB5. Itis evident fronthe “cash out” process that Taylor was aware ‘ththtips
received by the employgare tq be retained by the employee except for a valid tip pooling
arrangement limited to employees who customarily and regularly recesve tiy 29 C.F.R. §
531.59(b).

For the reasons stated abovepnclude thaDakota informed its servers of ttip notice

provisions outlined in 29 C.F.R. § 531.59¢b).

B. Class Certification

Because Dakota has satisfied tipenotice requirement, thelaintiffs’ claims fail on the
merits. Therefore, thguestion vinether Dakota serveese similarly situged for purposes of

class certifications moot.

Conclusion
For theforegoing reasons,deny the Plaintiffs motion for conditional class certification
because the plaintifflaims do notsucceed on the merits.
So ordered.
Dated at Bridgeport, Connecticut, thisl3day ofSeptembe2019.
/s STEFAN R. UNDERHILL

Stefan R. Underhill
United States District Judge

8 Because Dakota satisfied thetice requirement und@® CF.R.§ 531.59(p, it has also satisfied the notice
requirement under 29 U.S.C. § 203(m)
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