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UNITED STATESDISTRICT COURT
DISTRICT OF CONNECTICUT

SHARONE HUBERT AND ETIENNE
HUBERT,

Plaintiffs,
No. 3:17-cv-248 (VAB)

DEPARTMENT OF CORRECTIONS, KYLE

GODDING, MICHAEL DAVIS, KEVIN

CURRY, AND CICERO CALLENDER,
Defendants.

RULING AND ORDER ON MOTION TO CONSOLIDATE AND MOTION TO DISMISS

This case is the second in a pair oftelacases brought by Sharone and Etienne Hubert
(“Plaintiffs”) against the Deartment of Corrections, Kyle Godding, Michael Davis, Kevin
Curry, and Cicero Calteler (“Defendants”).

Thefirst, Hubert v. Correction et al*Hubert I'), No. 14-cv-476 (VAB), has proceeded
to the summary judgment stage.€T@ourt issued an Order irathcase granting in part and
denying in part Defendants’ motion to dismissd at this point, only thse claims against the
Department of Corrections and Defendantihair official capacities survive. 2017 WL 706166,
at *12 (D. Conn. Feb. 22, 2016). All claimsaaigst Defendants Davis, Godding, Curry,
Callender, and Austin in their individual cafisas were dismissed for lack of personal
jurisdiction.Id. at *11.

The Huberts filed this second lawsuit orbReary 16, 2017, re-assieig claims against
the Department of Corrections, Kyle Goulgli Michael Davis, Kevin Curry, and Cicero

Callender in their individual capacitigdubert v. Corrections, et alNo. 3:17-cv-248 (Mubert
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[1), Compl., ECF No. 1. The Huberts argue tthas Court has federal question jurisdiction over
the case because they have brought claims under 42 U.S.C. 88 1981, 1983, and 1988, and claims
that the Court has jurisdictiaver the claims under Connecticut General Statute § 52-592, a
savings provision for accidental failupésuit. Am. Compl. I 2, ECF No. 15.

This ruling addresses two pending motioRkintiffs’ motion to consolidatelubert 11
with Hubert |, ECF No. 28, and Defendants’ motiondismiss, ECF No. 20. For the reasons
discussed below, Plaintiffeiotion to consolidate IDENIED, and Defendants’ motion to
dismiss iISGRANTED IN PART AND DENIED IN PART. Defendants’ motion to dismiss is
granted as to all counts against all Defendants, excepofontdhree against Lieutenant
Callender, and Mr. Hubert tismissed from the case.
l. FACTUAL AND PROCEDURAL BACKGROUND

Plaintiffs acknowledge that there arematerial factual differences betweldnbert |
andHubert Il. Memo. in Support of Mot. ConsolidatetECF No. 28-1 (“To be sure, the facts
are identical; the Plaintiff’s gl theories are identical, the parties are the same, absent
Defendant Austin frontHubert II; although discovery is completelitubert |, Hubert Il requires
minimal discovery[.]”). The facts here therefore aeey similar to or the same as those stated in
the Court’s Order granting art and denying in part Defendants’ motion to dismiddubert I
SeeOrder, 2016 WL 706166 (D. Conn. Feb. 22, 2016} fctts and procedural history of the
cases are reiterated here only to the exteaéssary to decideetipending motions to
consolidate and to dismiss.

A. Factual Allegations

Sharone Hubert and Etienne Hubert, a redrdouple, both work for the Connecticut
Department of Corrections (DOC). Comffl 17-19. Ms. Hubert sn African-American

woman, and she alleges that she endured Ebatmssment, sexualsailt, and race- and
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gender-based discrimination while she workeB@C. Compl. 1 34. For some time, Mr. Hubert
worked at the same facility as Ms. Hubert, ire€ire, and he brings a loss of consortium claim
related to her alleged mistreatment. Am. Compl.  20-21.

Ms. Hubert alleges a number of idents of sexual harassment including:

e Defendants allegedly regularly called NMubert “dark and sexy.” Am. Compl. § 194.

e Ms. Hubert was allegedly told that she “miaste her ‘trash’ in order to be promoted,”
which she understood to mean thiaé would need to leave her husbdddy 195-96.

e Defendants allegedly placed bets on “whscipervisor would first sleep with” Ms.
Hubert.ld. 7 224.

e Deputy Warden Davis, a supervisor of Maildért, allegedly sent h@hotographs of his
penis.ld.  35.

e Deputy Warden Davis allegedly directed Mkibert to “inventory gym equipment,
walked into the room and turned off thgHts in the room, tookut his erect penis,
grabbed her from behind, inserted his hand down the front of her pants, stuck his tongue
into her mouth, and insisted that she allowfhho place his erect pé&s at the tip of her
vagina.”ld.  26.

e Captain Kyle Godding, another supervisor of Ms. Hubert, also allegedly sent Ms. Hubert
photographs of his penikl. I 106.

e Correction Officer Curry alsallegedly sent Ms. Hubertrte photographs of his penis.
Id. T 122.

e Lieutenant Callender, another supervisoMst Hubert, allegedly repeatedly asked her
to have sexual inteourse with himld. 1 169-70. Ms. Hubertleges that after she
rebuffed his advances, Mr. Callender disprdipoately disciplinedher when she arrived

late to roll call by two minutely sending her colleagues to the bathroom to retrieve her.
Id. T 174.

The Huberts allege that they both fearddlration from their supervisors “who were
responsible for making the Plaiffisi work schedules, complet[ingheir work evaluations, their
promotions, demotions, their assignments &rtlespective posts” and other job decisiddsy
27. Plaintiffs claim that the “abusive and unfaixconduct . . . has had a detrimental impact on

their marital relations, inadding the loss of consortium, society, and affectideh.'y] 28.



The Complaint alleges that Mr. HubertsMaansferred from Cheshire Correctional
Institute “to better facilitate [Bfendants’] individual and collecevphysical and mental assaults
upon his wife directly, md upon him indirectly.1d.  38.

Ms. Hubert alleges that ske&as promoted to the rank of Lieutenant on September 11,
2009, and then demoted to correction officedanuary 27, 2010 “based on the fact she had
been sexually assaulted, sexually harassed,dnécted to retaliation by the Defendantsl.’q|
48. The Huberts allege that the Departmer@airections has “knowingly maintained an
extreme, ongoing and continuously discrimimgt@nd ongoing and continuously hostile work
environment against the Plaintiffs on the basfiracial discrimination, harassment, sexual
harassment, retaliation, ahdstile work environment.ld. § 54.

B. Procedural History

Before filing either lawsuit, the Huberts filed charges against the Department of
Corrections and its agents with the Connett@@ommission on Human Rights and Opportunities
(“CHRQO”) and the United States Equal Empimsnt Opportunity Commission (“EEOC”). Am.
Compl. T 4. She received right to sue letfessn the CHRO on February 21, 2014, and from the
EEOC on January 10, 2014, and July 7, 20d.4.

The Huberts filed the original Complaintkfubert lin April 2014. Defendants moved to
dismiss the Complaint, and the Court found thatindividual defendants, Godding, Davis,
Austin, Curry, and Callender, had not been sémproperly and dismissed the claims against
them in their individual capacities. P®@ WL 706166, *12 (D. Conn. Feb. 22, 2016). The claims
against Defendants in theifficial capacitiesunder Title VII, 42 U.S.C. 8§ 1985, 1986, and
1988 went forwardld. The parties then conducted discovery, which was completed in January

2017.Hubert Il Mot. Consolidate at 3. During the discoy@rocess, the Court issued an order



precluding Plaintiffs from relying on any documents they failed to produce in response to
Defendants’ discovery requestsgluinding “(a) authenticating datach as metadata or telephone
numbers for text message exhibits previoustdpced by Plaintiff, (b) certain text messages
that Plaintiff did not include with her previopsoduction, (c) copies of Plaintiff's tax returns,
and (d) information from Plaintiff's medicalquiders for whom Plaintiff has not provided
completed medical authorizations to Defendartisibert |, 14-cv-476, Dkt. No. 99 (Sept. 19,
2016).

Plaintiffs re-filed their Complaint in this lawsulubert Il, reasserting their claims
against the Connecticut Department of Cdroecand against the inddual defendants who
were dismissed irlubert |, except for Defendant Austin. Commplaintiffs filed an Amended
Complaint on March 22, 2017, which allegeslations of 42 U.S.C. 8§ 1981, 1983, 1988, and
Connecticut common law. Am. Compl. The Complaintubert Il relies on exhibits and
depositions produced HHubert I

Plaintiffs argue that this Court has gdiction over Defendants in their individual
capacities under Connecticut General Statute 8§ 52-592, which pp@vge#eings clause for cases
that were dismissed on certain procedural grounds, and not on the merits. The Huberts bring
claims based on: the equal protection dnd process clauses under 42 U.S.C. §8§ 1981, 1983,
and 1988 (Count One); intentional infliction of emotionaktidiss (Count Two); the equal
protection and due process das under 42 U.S.C. 8 1983 (Count Three); loss of consortium
(Count Four); and invasion of priva¢Count Five). Am. Compl. 11 264-342.

Defendants move to dismiss, arguing that neb®laintiffs’ claims are barred by a three-
year statute of limitations, and that the allegaxidi@nts that occurredtaf February 2014 fail to

state a claim upon which relief can be grantedt Section 52-592 do@st confer jurisdiction



over this matter; and thatubert Il is “merely an attempt to cimenvent the discovery preclusion
orders issued by this Courtubert 1.” Mot. Dismiss at 1. Defends also assert that Counts
One and Three are barred by qualified imityyrand Counts Two and Four are barred by
statutory immunityld. at 1-2.

Plaintiffs oppose Defendants’ motion teutiss, ECF No. 23, and also move to
consolidateHubert 1l with Hubert I, ECF No. 28.

1. STANDARD OF REVIEW

Under Federal Rule of Civil Procedure 42¢hg trial court is empowered to join or
consolidate cases “involving ‘awnon question of law or fact.Deutsche Bank Nat. Trust Co.
v. WMC Mortg., LLCNo. 3:12-cv-933 (CSH), 2014 W3824333, at *1 (Aug. 4, 2014). “To
succeed on a motion for consolidation, the moving party must demonstrate that the actions
sought to be consolidated are before the sayne and contain common questions of law or
fact.” Molinari v. BloombergNo. CV-08-4539 (CPS) (JO2009 WL 87576, at *4 (E.D.N.Y.
Jan. 13, 2009). “Even upon the requisite showangpurt has broad discretion in determining
whether consolidation is appropeaby balancing the economy gathand prejudice to parties.
Id. (citing Haas v. Brookhaven Memorial Hos@008 WL 822121, at *2 (E.D.N.Y. Mar. 26,
2008) (denying motion to consolidate after findthgt consolidation wodlconfuse the issues
involved in each case)).

A complaint must contain a “short and plain statement of the claim showing that the
pleader is entitled to relief.” Fed. R. Civ. P. 8() this stage, the court views the facts alleged
in the complaint in the light mo&vorable to the plaintiff,rad draws all reasonable inferences
in the plaintiff's favor.Natural Res. Def. Council v. Johnset6l F.3d 164, 171 (2d Cir. 2006);

see alsdell Atl. v. Twombly550 U.S. 544, 555 (2007) (“Federal Rule of Civil Procedure



8(a)(2) requires only ‘a short apthin statement of the claim showing that the pleader is entitled
to relief,” in order to ‘give thelefendant fair notice of whateh . . claim is and the grounds upon
which it rests’.” (quotingConley v. Gibson355 U.S. 41, 47 (1957))).

Dismissal under Rule 12(b)(1) is appropriateen the court lacks the statutory or
constitutional power to adjudicatiee claim. Fed. R. Civ. P. 12(b)(Mtakarova v. United States
201 F.3d 110, 113 (2d Cir. 2000). The party assetliaglaim bears the burden of establishing
that the court has subject-matter jurisdiction ove?.itv. Greenwich Bd. of Edy®29 F. Supp.
2d 40, 45-46 (D. Conn. 2013) (citipkarova 201 F.3d at 113). In evaluating whether the
plaintiff has established thateltourt has subject matter jurisibe, “the court may resolve the
disputed jurisdictional fact ises by referring to evidence outside of the pleadings, such as
afidavits, and if ecessary, hold an evidentiary hearirigdirlen ex rel. J.K. v. Westport Bd. of
Educ, 638 F. Supp. 2d 293, 298 (D. Conn. 2009).

The Court will grant a motion to dismiss failure to state a claim under Rule 12(b)(6)
only if “it is clear that no reéf could be granted under any eéfacts that could be proved
consistent with the allegationddishon v. King & Spaldingd67 U.S. 69, 73 (19843ge also
Phillips v. Girdich 408 F.3d 124, 128 (2d Cir. 2005A(' complaints must be read liberally;
dismissal on the pleadinggveris warranted unless the plaintiff's allegations are doomed to fail
under any available legal theory.”). The ptdfts allegations need not be detailed, but
“[tlhreadbare recitals of the elements of a cause of adigrported by mere conclusory
statements, do not sufficeAshcroft v. Igbgl556 U.S. 662, 678 (2009ee alsar'wombly 550
U.S. at 555. The court will view tHacts in the light most favorabte the plaintiff, and will take

“all of the factual allegations in the complaas true,” but will not accept legal conclusions



pleaded as factual allegatiomgbal, 556 U.S. at 678 ohen v. S.A.C. Trading Corg@.11 F.3d
353, 359 (2d Cir. 2013).
1. DISCUSSION

A. Motion to Consolidate

Plaintiffs argue that consolidating this case vitibert I will allow the parties to avoid
unnecessary costs, streamlinelttigation, and prevent problenfiom arising related to claim
preclusion. Mot. to Consolidatg 2—3. The Court disagrees.

Under Federal Rule of Civil Procedure 42¢hag district court, in its discretion, may
consolidate actions that involaecommon question of law or fa@ee Molinarj 2009 WL
87576, at *4. “[P]laintiffs have no right to maintain two actions on the same subject in the same
court, against the same defendant at the same toetis v. Citibank, N.A.226 F.3d 133, 139
(2d Cir. 2000)see also Goins v. JBC & Assoc., R.852 F. Supp. 2d 262, 266 (D. Conn. 2005)
(“It is well-established that ‘a district courtay stay or dismiss a suit that is duplicative of
another federal court suit’ inghexercise of its discretion, ‘aart of its general power to
administer its docket.”™) (quotinQurtis, 226 F.3d at 138).

In this case, consolidation would cawukgay and confusion over which claims, and
against which defendants, remésee Smith v. EversoNo. CV-06-0791 (SJF) (AKT), 2007
WL 2294320, at *3 (E.D.N.Y. Aug. 6, 2007) (denyingtina to consolidate because “the risk of
confusion would occur as a resaftconsolidation, rather thanoa versa”). The Court therefore
denies the motion to consolidate, ane @ourt will dismiss any duplicative clainee Curtis
226 F.3d at 138 (finding that dismissing a dugtiiee lawsuit can fosr judicial economy,
promote unified, comprehensive litigation, andtpct parties from litigatg multiple suits over

the same matters).



“The determination of whether a suit is dgglive is informed by the doctrine of claim
preclusion.”Goins 352 F. Supp. 2d at 266. “[A] suitasiplicative, and claims would be
precluded, where ‘the same or connected trarsectre at issue and th@me proof is needed
to support the claims in both stiibr, in other words, whetheadts essential to the second suit
were present in the first suit.ltl. (quotingCurtis, 226 F.3d at 139). Plaintiffs have emphasized
thatHubert Il shares facts, legal theories, and Defendantshuitiert 1. Thus, the “same or
connected transactions aresgue and the same proof is neettesupport the claims in both
suits.” Curtis, 226 F.3d at 139.

In Curtis, the Second Circuit explaindiaiat, “[a]s part of its geeral power to administer
its docket, a district court mayast or dismiss a suit that is digative of another federal court
suit.” 1d. at 138. The Court explained thahen “the same or connectednsactions are at issue
and the same proof is needed to support the claims in both suits,” a duplicative claim will
properly be dismissedd. at 139 (explaining that dismissiagclaim for duplicative litigation is
related to claim preclusion).

Reviewing the district court’s decision tcsdiiss a complaint as duplicative, the Second
Circuit therefore affirmed, to the extent thia¢ second complaint had asserted claims based on
facts that existed at the time that the plaintiff filed the first compliainat 140 (“The district
court correctly held that plaiffitt may not file dupliative complaints in order to expand their
legal rights . . . [b]ut this rule applies only to tBertis Il claims arising out of the same events
as those alleged i@urtis I.”), including facts that the plaintiffs had failed to raise in the first

complaint.ld. (“[M]Juch of the second amended complaint alleged events that had occurred prior

L AlthoughHubert Il raises claims against Defendants in their individual capacities, which did not survive the
motion to dismiss itdubert |, the Complaints are duplicative because Plaintiffs sued the individual defendants in
both cases. The only claim that could survive this motion to dismiss despite being duplicative is the claim against
Lieutenant Callender, because that claim falls within the statute of limitations, as discussed below.
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to Curtis I's filing” and “[i]t was not an abuse of disation to prevent plaintiffs” from attempting
to avoid the consequences of theilagien filing an amended complaint).

As to the claims asserted based on factsatwete after the plairits had filed the first
complaint, the Second Circuit reverséti.at 139 (“While claim precision bars relitigation of
the events underlying a previousigment, it does not precludédation of events arising after
the filing of the complaint that formed the basighaf first lawsuit.”). The Court therefore struck
a balance between “the trial ctameed to manage and ultimigteecide its cases with the
plaintiffs’ right to litigate # of [the defendant’s] allegedlynlawful conduct,” by upholding the
district court’s dismissal of dlipative claims based on facts tletcurred before the filing of
the initial complaint, and reversing the dismissfatlaims based on factisat occurred after the
filing of the initial complaintid. at 140-41.

The operative complaints Hubert landHubert Il both allege the same sexual
misconduct and employment discrimination, lobse the same factsahoccurred before
Plaintiffs filed the Complaint itHubert |. SeeMot. to Consolidate at 3 (“There are no materially
factual differences currently exist between both cases . . . Sge also Davis v. Norwalk Econ.
Opp. Now, InG.534 Fed. App’x. 47, 48 (2d Cir. 2000)r(@iing that district court properly
dismissed claims as duplicative where “the twmplaints [were] not simply related in time,
space and origin” but rather “nearly identicaPurthermore, the individual defendants were
dismissed irHubert Ifor failure to effect proper sepe; filing a second Complaint iHubert II
is an attempt to bring the same claims a second 8ee Curtis226 F.3d at 140 (“[P]laintiffs
may not file duplicative complaints in ond® expand their legal rights.”). The second
Complaint is duplicative in the claims that it brings against all Defendants; there are, however,

non-duplicative claims brought aigst Lieutenant Callender.
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The Court therefore declines to consolidate these cases, and will next address the
arguments raised in the motion to dismiss.

B. Motion to Dismiss

Defendants also move to dismiss the er@ioenplaint, arguing that (1) the claims are
barred by the three-year statutdiofitations applicale to state law torts claims under Section
1983; (2) Section 52-592 does not confer jurisdittover the claims; {3he litigation is
duplicative and “merely an attempt to circumvtg discovery preclusion orders issued by this
Court inHubert I’; (4) the claims against Lieutenantl@ader in Counts One and Three fail to
state a claim upon which relief can be granted, @) the claims againkteutenant Callender in
Counts Two and Four are barreyg statutory immunity. Mot. Disies at 3. The Court addresses
each argument in turn.

1. Jurisdiction under Connecticut Tort Statutes of Limitations and
Connecticut General Statute § 52-592

a. Statutes of Limitations

Defendants argue that Plaintiffs’ claims aegred by the statute biitations, and that
the savings provision in ConneattcGeneral Statute 8 52-592 dasot apply. Mot. Dismiss at
11. Plaintiffs argue that thisd@rt has jurisdiction over Defendamtstheir individual capacities
under Connecticut Gener@tatute § 52-592 becaudebert Iwas not dismissed against
Defendants in their individual capacities oe therits, but rather dismissed because of
insufficient service of process. Am. Compl12. The Court agrees with Defendants, that
Plaintiffs’ claims, except for Plaintiffs’ claimagainst Lieutenant Callender, are barred by the
statute of limitations.

Plaintiffs’ Amended Complaint asserts threemts of state-law tort claims: intentional

infliction of emotional distress, loss of consom, and invasion of privacy. Am. Compl. 1 280—
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89, 309-42. Connecticut law imposes a three-yeartstat limitations on each of those claims,
which accrues on “the date of the act or omissiomplained of.” Conn. Gen. Stat. § 52-577;
Ingram v. SochackR017 WL 5473441 (D. Conn. Nov. 13, 2017).

Plaintiffs also assert claims undgections 1981 and 1983. Am. Compl. {1 264-79, 290—
308. Those federal statutes do not establisin tven statutes of limitsons; federal courts
instead “select the state statwff limitations ‘most analogous. . and ‘most appropriate.”™
Owens v. Okure488 U.S. 235, 239 (1989) (internal citations omittddjinson v. Railway Exp.
Agency, InG.421 U.S. 454, 469 (1975) (“As a gengredctice, where Congress has created a
federal right without prescribing a period for enforcement, the federal courts uniformly borrow
the most analogous state statute of limitatign3he Supreme Court faiecognized that “for
statute-of-limitations purposes, ‘8 1983 claiare best characterized as personal injury
actions[.]” Lounsbury v. Jeffrie225 F.3d 131, 133 (2d Cir. 1994) (quotMilson v. Garcia
471 U.S. 261, 279 (1985)).

In Connecticut, therefore, the three-ystatute of limitations established in § 52-577
serves as the statute of limitations for a § 1983 claim asSedIMeyers v. Kishimgt®015 WL
4041438, at *11 n.15 (citingounsbury 25 F.3d at 133, and applying three-year statute of
limitations established in § 52-57@ § 1983 claim). The same thrgear statute of limitations
applies for 8 1981 claim3immons v. City of Hartford®283 F. Supp. 2d 712, 716 (D. Conn.
2003) (citingHolt v. KMI-Continental, InG.95 F.3d 123, 131 (2d Cir. 1996krt. denied520
U.S. 1228 (1997)).

“Although the federal court looks to state leawdetermine the applicable statute of
limitations for claims arising under Section 1983, the court looks to federal law to determine

when a federal claim accruesdgram 2017 WL 5473441, at *2 (Nov. 13, 2017). Under federal
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law, “a cause of action accrues ‘when the pl#ikhows or has a reason to know of the harm or
injury that is thebasis of the action.’Id. (quotingM.D. v. Southington Bd. of Edu834 F.3d
217, 221 (2d Cir. 2003)).

In this case, the statute lohitations would begin running vém the alleged incidents of
sexual misconduct occurred, under either the sastestandard or the federal-law standard,
because Ms. Hubert would have “known of the harnmjury that is théasis of the action” as
soon as it occurreee M.D,.334 F.3d at 221. All of the claims, except the claims against
Lieutenant Callender, occurred in or before 201% Huberts allege th&tefendant Davis sent
pictures of his exposed penishNts. Hubert, and shortly afterahassigned her to do work in a
room alone, where he followed her, turregtithe lights, grabbed her from behind, and
demanded that she have sex with him, in July 2012. Am. Compl. { 26. Defendant Godding
allegedly sent Ms. Hubert photographshif exposed, erect penis in August 20di3 106.
Defendant Curry allegedly sent Ms. Hubert pies of his exposed, erect penis in December
2013.1d. T 122. All of those claims occurred moranhthree years befoRdaintiffs filed the
Complaint in this lawsuit, and so, putting asfdr now the question of whether the savings
provision applies in thisase, the statute tinitations has run.

The facts underlying Plaintiffs’ claim agatri3efendant Callender allegedly occurred in
May 2014. Compl. Exs. 28, 39. Defendants admit that those claims are not time barred. Mot.
Dismiss at 16-17.

b. Savings Provision under Section 52-592

Connecticut’s savings provisioBgection 52-592, is “remedial mature, ‘passed to avoid

hardships arising from an unbendimgforcement of limitation statutesDavis v. Family Dollar

Store 78 Conn. App. 235, 239 (2003) (quotilsgac v. Mount Sinai Hospita210 Conn. 721,
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728 (1989)), appeal dismissed, 271 Conn. 655 (2004). It provides:

(a) If any action, commenced withthe time limited by law, has

failed one or more times to beied on its merits because of

insufficient service or return oféwrit due to unavoidable accident

or the default or neglect of the officer to whom it was committed, or

because the action has been disndidse want of jurisdiction . . .

the plaintiff . . . may commencenaw action, except as provided in

subsection (b) of this ston, for the same cause at any time within

one year after the determination of the original action or after the

reversal of the judgment.
Conn. Gen. Stat. § 52-592(agesalso Hodges v. Glenholme Sch. Fed. App’x ___, 2017 WL
5495513, at *3 (Nov. 16, 2017) (“Conn. Gen. Stat. § 52-&P&(ows a plaintiff to re-file a
dismissed action, within one yeairdismissal, if two requiraents are met: (1) the original
action must have been ‘commenced’ within éipplicable statute of limitations; and (2) the
original action must have failed because of onthefspecific procedural reasons enumerated in
the statute.”).

Section 52-592 applies ®laintiffs’ state law claims ahtentional infliction of emotional
distress, loss of consortium, and invasion ofgoy (Counts Two, Four, and Five). It does not
apply automatically to federal law claims, bonte a federal court borrows a state statute of
limitations, it generally should also borrow théated provisions, pertaining to tolling, revival
and so forth, as interpreted under state law, unless such an unmodified borrowing would be
inconsistent with a strong federal pglienderlying the federal cause of actiowflliams v.

State of Connecticut Dep’t of CoriNo. 3:16-cv-01612 (VAB), 2017 WL 2838081, at *4 (D.
Conn. June 30, 2017) (quotiNgilliams v. Walsh558 F.2d 667, 674 (2d Cir. 1977)). The
savings statute therefore also applies to Co@mte and Three, which assert violations of

Sections 1981 and 1983.

Defendants argue that Section 52-592 doesang this case because Plaintiffs did not
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file the original lawsuit witin the statute of limitationd/ot to Dismiss at 17-18. Defendants
argue that, for an action to be commenced, Ddats needed to have been provided effective
notice of the lawsuit, even if service had neeb perfected before the statute of limitations
expired.ld. at 18.

Federal Rule of Civil Procedure 4(m) requitiest, “[i]f a defendant is not served within
90 days after the complaint is filed, the ceudn motion or on its own after notice to the
plaintiff — must dismiss the aotn without prejudice against thégéfendant or order that service
be made within a specified time.” The Court weidtend the time of seice “if the plaintiff
shows good cause for the failure.” Fed. R. Civ. P. 4(m).

The Connecticut Supreme Court has interpr&ection 52-592 to mean that an action is
commenced “when the defendant received effectotee of that action” within the applicable
statute of limitationsRocco v. Garrison268 Conn. 541, 551 (2004). Effective notice does not
mean “good, complete and sufficient servic@micess,” but rather tioe enough to inform the
defendant of the actioid. at 552 (“[A]lthough the plaintiffstounsel did not serve a formal
summons upon the defendant within the timequeprescribed by the applicable statute of
limitations, all of the requirements of [federal Seevof process] were satisfied and all of the
necessary papers to obtain a waiver of forsealice were delivered the defendant . . . [and
so] the defendant received actual notice ofaitteon within the time period prescribed by the
statute of limitations.”)see also Dorry v. Garde313 Conn. 516, 529 (2014) (finding actual
notice where “plaintiff's counsel sent the wetymmons and complaitd a marshal [within
time], by overnight delivery and requested tihet marshal effedh hand service on the
defendants” and there was evidence that deféedaaw these documents” four days later,

within the statute of limitations periodjtodges v. Glenholme S¢No. 3:15-cv-1161 (SRU),
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2016 WL 4792184 (D. Conn. Sept. 13, 2016) (where nahiserving the complaints received the
summons and complaint against the defendanidagig after the statutd limitations had run,
“Plaintiff properly concedes that Connecti¢atv deems an action has ‘commenced’ for
purposes of the statute of lintitans only after the seice of the summons and complaintBt
seeChappetta v. Soi®81 F. Supp. 2d 292, 298 (D. Co2008) (“the better reading &occois
that the Court held that the defendant’s receiobdfial notice of the perdcy of a federal court
action is sufficient, but not necessary, toncoence an action for purposes of the savings
statute,” and given the “differences betweemowencement of an action in federal and state
court,” in federal court, an “action is commendedpurposes of the savings statute when it is
filed”).

Although Plaintiffs’ case was najudicated on the ms, Plaintiffs have not
established that their failure to serve propevise was “due to unavdable accident or the
default or neglect of the officer to whomwas committed,” and have failed to show that
Defendants had effective notice of the lawagiainst them in their individual capacitiSze
Conn. Gen. Stat. § 52-59Rpccq 268 Conn. at 551. In contrastttee cases above that describe
imperfect efforts to supply a marshal witke tltequired papers to serve process on various
defendantsRoccq 268 Conn. at 551, or situations wh#re defendants did, in fact, see the
complaint within the statute of limitations peridbrry, 313 Conn. at 529. Plaintiffs here have
not established that they prded the individual dendants with effective notice. Instead,
Plaintiffs left copies of the summons and cdeint with the Hartfordffice of the Attorney
General of the State of Connecticut. As this Court noted ikltiert | motion to dismiss,
Plaintiffs “have provided no affidéy from counsel or from the state marshal, attesting that the

marshal received the summons on or aboutddalline] or as to threason service was not
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effected until approximately neweeks” after the deadlinelubert 1 Order, Dkt. 67 at 7.

Because the action was not commencedmasgéhe individual defendants within the
statute of limitations, the savings statutestidm 52-592, therefore doest apply to extend the
statute of limitations for Plaintiffs’ claims toighsecond lawsuit. All of Plaintiffs’ claims in
Hubert Il except for the claims against Defend@atlender—which occurred in May or June
2014, less than three years befdidbert Il was filed—are barred by ¢hstatute of limitations.

2. Claims Against Lieutenant Callender

The only remaining claims are those againsutenant Callender. Plaintiffs assert two
federal claims: that he acted in violationd& U.S.C. § 1981 (Count One) and 42 U.S.C. § 1983
(Count Three). Plaintiffs also sext two tort claims: intentiohanfliction of emotional distress
(Count Two) and loss of consortium (Count Fo@@cause Mr. Hubert lacks standing to bring
any of the claims other thahe loss of consortium claimee Cortlandt St. Recovery Corp. v.
Hellas Telecommunications, S.%22a,7B0 F.3d 411, 417 (2d Cir. 2015) (explaining that, to
have Atrticle 11l standing, plaintiff must athe “personal stake in the outcome of the
controversy’ and that although “[o]thers may benedbllaterally from a resolution favorable to
the plaintiff,” plairtiff must personally establistoncrete adverseness) (quotigrth v. Weldin
422 U.S. 490, 498 (1975)), and any claimsught by him under Section 1981 and Section 1983
and for intentional infliction oémotional distress would have to be dismissed, the Court will
only address a claim for him under Colkour for loss of consortium.

a. Federal Claims (Counts One and Threg)

Defendants move to dismiss, arguing that Migbert has failed to state a claim upon

which relief can be granted; Lieutenant Cadler is protected by glieed immunity on Counts

One and Three; and Lieutenant Callender adgmted by statutory immunity on Counts Two and
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Four. Mot. Dismiss at 1-2. Defdants argue that Ms. Hubégds not sufficiently alleged a
constitutional violation towgport a claim under either § 1981 or § 1983. The Court agrees with
respect to her Section 1981 claim, but disagnetssrespect to her Section 1983 claim. She has
alleged a viable Section 1983 claim based oralegations of a hostile work environment.

1. Section 1981 (Count One)

Ms. Hubert argues that LieutartaCallender violated her righto the equal protection of
the laws, the due process of law, and the “rights secured by 42 U.S.C. § 1981 to be free from
discrimination on the basis of ongoing and amntd race, color, sex, retaliation, sexual
harassment, harassment and hostile workrenmient, and in the making, enforcement and
performance of contract, includj the employment relationshipJAm. Compl. § 264. She
argues that Lieutenant Callemdantentionally, negligently, with malice, or deliberate
indifference, infringed her rights secured by the First Amendment to Free Speech to petition for
redress from the government by . . . [c]Janobtusly and selectively enforcing rules and
requirements for employee conduct,” denying émaployment security, making false or
misleading statements about her, filing retahajob evaluations, failingo install meaningful
procedures to prevent civil rights violations, daiting to discipline employees who violated her
civil rights. Id. I 265. She also alleges that Lieuter@altender contributk“to the ongoing and
continuously harassing and hostile work enwiment” thereby violatig her rights under the
First and Fourteenth Amendmeni. § 270.

Section 1981, enacted as part of thel@®ights Act of 1866, prowves that “all persons

within the jurisdiction of the United States shall have the same right in every State and Territory

2 Plaintiffs also allude to violations of 42 U.S.C. § 1983 in this Count, Am. Compl. { 265, but the section heading
asserts claims under only § 1981. The Court will addresstif&li§ 1983 claims in its analysis of Count Three,
which explicitly brings claims under 42 U.S.C. § 1983.
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to make and enforce contracts . . . as is enjoyed by white citizens.” 42 U.S.C. § 1981. In 1991,
Congress amended the statute to adlefinition of “make and érce contracts” that included
the “termination of contracts, and the enjoymeralbbenefits, privileges, terms, and conditions
of the contractual relati@hip.” 42 U.S.C. 8 1981(b¥ee also Jones R.R. Donnelley & Sons
Co, 541 U.S. 369, 372-73 (2004). Through that ameamnCongress extended 8 1981 to apply
to “harassing conduct thatcurred after the formation tiie contract™—i.e., during
employment, not merely during therfieation of the employment contratd. at 372;see also
Patterson v. McLean Credit Unipd91 U.S. 164 (1989) (holdirtat § 1981 does not apply
after the formation of a contracgbrogated byt2 U.S.C. § 1981(b).

To establish a claim under 42 U.S.C. § 198%, Hubert must allege facts “supporting
the following elements: (1) plaintiffs are membefs racial minority; (2) defendants’ intent to
discriminate on the basis of race; and (3cdmination concerning one of the statute’s
enumerated activitiesBrown v. City of Oneonta, New Yo@21 F.3d 329, 339 (2d Cir. 2000).
Section 1981, “like the Equal Protection Gdaucan be violated only by purposeful
discrimination.”Gen. Bldg. Contractors Ass’n, Inc. v. PennsylvadiB8 U.S. 375, 391 (1982).
Furthermore, conclusory allegations of edaiscrimination do not support a claim under §
1981, and instead, “the plaintiff must specifically allege the events claimed to constitute
intentional discrimination as well as circumstang®ing rise to a plausibklinference of racially
discriminatory intent.”Yusuf v. Vassar CoJI35 F.3d 709, 713 (2d Cir. 1994).

A 81981 claim also must “initially identify ampaired ‘contractualelationship’ under
which the plaintiff has” or woulthave rights, had it been formddomino’s Pizza, Inc. v.
McDonald 546 U.S. 470, 476 (2006). The Supreme Coutamino’s Pizza, In¢.explained:

When the Civil Rights Act of 1866 was drafted, it was well known
that ‘[ijn general a mere agenthw has no beneficial interest in a
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contract which he has made onhbE of his principal, cannot
support an action thereon.’ . . . Wave never retreated from what
should be obvious from reading ttext of the statte: Section 1981
offers relief when racial diseriination blocks the creation of a
contractual relationship, as wedls when racial discrimination
impairs and existing contractual retaship, so long as the plaintiff
has or would have rights under the existing or proposed contractual
relationship. Absent the requiremehat the plaintiff himself must
have rights under the contractual relationship, 8 1981 would become
a strange remedial provision designefigat racial animus in all of

its noxious forms, but only if the animus and the hurt it produced
were somehow connected gomebody’sontract. We have never
read the statue ithis unbounded—or rathgueculiarly bounded—
way.

Id. at 476. The Court therefore explained thatilevtine plaintiff did “identify a contractual
relationship, the one between Domino’s and [a thadty],” the plaintiff was not a party to that
contract and therefore did notyeaa right to bring a claim wler 8§ 1981 on the basis of that
contractual relationshipd. at 477.

Ms. Hubert has not allegectantractual relationship with eutenant Callender. Indeed,
she is employed by the Department of Cdrogrs, not by Mr. Callender. Compl. I 19. She
therefore has failed to “initiallydentify an impaired ‘contraagal relationship’ under which the
plaintiff has” or would have right§See Domino’s Pizza, In&46 U.S. at 476. Lieutenant
Callender cannot be the proper defemicfor Ms. Hubert's § 1981 claim.

2. Section 1983 (Count Three)

Ms. Hubert also alleges that, while acting urithe color of law, Lieutenant Callender

violated Ms. Hubert’s First Amendment, Eq&abtection Clause, and Due Process Clause rights

under 42 U.S.C. § 1983. Am. Compl. 1 2902 @&fendants respond that Lieutenant Callender

8 Other than stating that Defendants deprived Ms. Hubert of her First Amendment rights, CompPI§iaefs

have not alleged facts supporting a violation of the First Amendmenimbly 550 U.S. at 555 (“While a
complaint attacked by a Rule 12(b)(6) motion to dismigsdmt need detailed factual allegations . . . a plaintiff's
obligation to provide the grounds of his entitlement to relief requires more than labels and conclusions, and a
formulaic recitation of the elements of a cause of aatitl not do.”) (internal quotation marks and citations
omitted).
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is shielded by qualified immunity and move terdiss this count on that ground. Mot. Dismiss at
23-25.

“Section 1983 provides a federaimedy for ‘the deprivation any rights, privileges, or
immunities secured by the Constitution and lavi/”a person acting under the color of state
law. Golden State Transit Corp. v. City of Los Anged&3 U.S. 103, 105 (1989) (quoting 42
U.S.C. § 1983)see also Cornejo v. Beb92 F.3d 121, 127 (2d Cir. 2010) (stating that Section
1983 “provides ‘a method for vindicating fedenglhts elsewhere confieed,’ including under
the Constitution”) (quoting@@aker v. McCollan443 U.S. 137, 144 n.3 (1979)). “Section 1983
does not itself grant substantinghts; rather, it provides ‘a ntetd for vindicating federal rights
elsewhere conferred.Williams v. City of New YorR006 WL 2668211, at *26 (E.D.N.Y. Sept.
11, 2006) (quotindPatterson 375 F.3d at 225 (quotirigaker, 443 U.S. at 144 n.3)).

“The first inquiry in any 8 1983 suit . . . is ether the plaintiff has been deprived of a
right ‘secured by the Constitution and lawdaker, 443 U.S. at 140 (quoting 42 U.S.C. §
1983). The second inquiry is whether the plairtds shown that “[tjheonduct at issue ‘[was]
committed by a person acting under color of state la@otnejg 592 F.3d at 127 (quoting
Pitchell v. Callan 13 F.3d 545, 547 (2d Cir. 1994)). Related to the second inquiry, the
Complaint must indicate that the challengetion was “fairly attributable to the Statérigar v.
Edmonson Oil Co457 U.S. 922, 936-37 (1982).

“Public employees have ‘a clear right, praestby the Fourteenth Amendment, to be
free from discrimination on the basis of sex in public employmeRa$pardo v. Carlone’70
F.3d 97, 114 (2d Cir. 2014) (quotiBgnk v. Hastings on Hudson Union Free Sch. D885

F.3d 107, 117 (2d Cir. 2004)). The Second Circuit ineld that “the Equal Protection Clause
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protects [public] employees from sex-baseatk discrimination, isluding hostile work
environments and disparate treatmeld.”(citing Demoref 451 F.3d at 14%atterson v. County
of Oneida 375 F.3d 206, 226 (2d Cir. 200dgmmott85 F.3d 97, 114 (2d Cir. 2014)).
a. Failureto Promote
To bring a failure to promote claim und® 1983, the plaintiff must allege a

constitutional violation, suchs that she has been treatefhirly as a “tass of one”:

In order to establish a cause aiftion under the equal protection

clause based on a “class of oneglaintiff must demonstrate that

she is the victim of “intentional and arbitrary discriminatiorg”,

“that she has been intentionaltyeated differently from others

similarly situated and that there is no rational basis for the difference
in treatment.”

Lyon v. Jones260 F. Supp. 2d 507, 513 (D. Conn. 20@8jd, 91 Fed. App’x 196 (2d Cir.
2004) (quotingvillage of Willowbrook v. Olegtb28 U.S. 562, 564-65 (2000)).

Here, to the extent that Ms. Hubert claisie was not promoted because of her gender,
she has failed to establish that she is thetitwiof ‘intentional andarbitrary discrimination,i.e.,
‘that she has been intentionallgated differently from othersrsilarly situated and there is no
rational basis for the difference in treatmeiid.”at 513 (quotinglech 528 U.S. at 564-65).
Indeed, Ms. Hubert has not asseérthat similarly situated indduals were promoted while she
was notld. (citing Shumway v. United Parcel Service, |ril8 F.3d 60, 64 (2d Cir. 1997)). Ms.
Hubert's Section 1983 claim for failure ppomote therefore natl be dismissed.

b. Hostile Work Environment

Ms. Hubert also alleges thiaieutenant Callender createdhastile work environment at
the DOC by “contribut[ing] to the known, ongagj, and continuously harassing, hostile work
environment, retaliatory, and sexually hanag®nvironment known to each Defendant.” Am.

Compl. T 300. Defendants move to dismiss, angtihat the only claims against Lieutenant
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Callender that are not time barred are (1) nmarl1s. Hubert late for roll call and (2)
guestioning her about her choiceutse a restroom far from her post, and those incidents do not
support constitutional violations. Mot. Dismiss at 16-17.

Under Title VII, in order teestablish a hostile work emenment claim, the plaintiff
would need to show “that the awkplace is permeated with discriminatory intimidation, ridicule,
and insult that is sufficiently severe or pasive to alter the conditions of the victim’s
employment and create an abusive working environmeRasSpardo 770 F.3d at 114quoting
Harris v. Forklift Sys., In¢.510 U.S. 17, 21 (1993)). The plafhtnust show that the workplace
is both objectively “severe or pervasive enougt threasonable persaould find it hostile or
abusive, and the victim must subjectivelyqave the work environment to be abusivé.”To
be sufficiently severe or pervasive, the “incittlecomplained of ‘must be more than episodic;
they must be sufficiently continuous and certed in order to beeemed pervasive.id.
(quotingAlfang, 294 F.3d at 274 (internal quotation markdgtted)). Courts asss the totality of
the circumstances in determining whetheearironment is severe or pervasiite; see also
Lyon 260 F. Supp. 2d at 207 (“In determining whethevorkplace is hostile or abusive, the
finder of fact must look to thtality of the circumstances tfie workplace and the alleged
harassment, circumstances which may includeftiguency of the discriminatory conduct; its
severity; whether it is physicalthreatening or humiliating, or a mere offensive utterance; and
whether it unreasonably interferes wath employee's work performance.”).

Here, in the absence of a Title VII claim, Ms. Hubert’s only viable hostile work
environment claim is that Lieutenant Callendersonally (not the Department of Corrections)
violated her constitutionalght to be free from sex discrimination under Section 1983. Am.

Compl. 11 290-93ee also Raspard@70 F.3d at 114 (“Hostile work environment claims under
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Title VII thus look to the circumstancestbie plaintiff's employment and hold tieenployer
liable when the misconduct in the workplace is so severe as to alterrttseand conditions of
the plaintiff's employment ...[but] Section 1983 . . . applies by its terms only to individual
‘persons’ responsible for vidiag plaintiffs’ rights.”).

Because a plaintiff may also chooséting a Section 1983 claim for hostile work
environmentsee Pattersgr375 F.3d at 226 (“[A]lthough . . . Title VII claims are not cognizable
against individuals, individuals may be hélable under 88 1981 and 1983 for certain types of
discriminatory acts, including those giving rise to a hostile veorkironment[.]"), the defendant
may assert qualified immunity as a defenss Lieutenant Callender has done HeeeMot.
Dismiss at 23 (claiming that the “bathroom incidgrifall far short of a civil rights violation,”
and “no reasonable state officlmbuld be on notice that histaans would violate plaintiff's
rights”). “In order to overcome a governmefficial’s claim to qualified immunity and
‘establish individual kbility under § 1983, a plaintiff mushew . . . that the defendant caused
the plaintiff to be depried of a federal right."Raspardg 770 F.3d ai15 (quotingBack 365
F.3d at 122). “If a defendant has patrsonallyviolated a plaintiff's onstitutional rights, the
plaintiff cannot succeed on a 8 198&ion against the defendanid’

“The doctrine of qualified immunity protects government officials ‘from liability for civil
damages insofar as their conduct does not viclately established statutory or constitutional
rights of which a reasonable person would have knoviRedrson v. Callaharb55 U.S. 223,
231 (2009) (quotingdarlow v. Fitzgerald 457 U.S. 800, 818 (1982)pung v. County of
Fulton, 160 F.3d 899, 903 (2d Cir. 1998) (“Governmagénts enjoy qualified immunity when
they perform discretionary functioifseither (1) their conduct ‘didot violate clearly established

rights of which a reasonable person would hawvaan,’” or (2) ‘it was olgctively reasonable to
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believe that [their] acts didot violate these clearly blished rights.”) (quotingoares v.
Connecticut8 F.3d 917, 920 (2d Cir. 1993)).

Qualified immunity is an immunity from suitather than a mere defense to liability; and
like an absolute immunity, it idfectively lost if a case is erroneously permitted to go to trial.”
Mitchell v. Forsyth 472 U.S. 511, 526 (1985). The Courrisfore should consider whether an
official is entitled to qualied immunity “at the earliegiossible stage in litigationHunter v.
Bryant 502 U.S. 224, 227 (1991). Whetleedefendant is entitled qualified immunity is
ordinarily a legal question for the coud. at 228. “[T]he court shouldsk whether the [official]
acted reasonably under settled lawhe circumstances, not whettamother reasonable, or more
reasonable, interpretation of the eventslmamonstructed . . . after the fadd’ “If there is a
material question of fact as thee relevant surrowiing circumstances, the question of objective
reasonableness is for the jurgsteen v. City of New Yaork65 F.3d 65, 83 (2d Cir. 2006) (citing
Kerman v. City of New Yor874 F.3d 93, 109 (2d Cir. 2004)). tHere is no material question
of fact, the court decides the qualifidmunity issue as a matter of lavid.

Defendants here argue that Lieutenant @dkg’s actions did not violate any clearly
established constitutional righ®laintiffs allege that Lieutena@allender repeatedly asked Ms.
Hubert to have sex with him, and, after she rigglihim, disciplined hen retaliation after she
arrived late to roll call, desgitknowing that Ms. Hubert hadhaedical condition that caused her
to bleed heavily during her menstrual &/cAm. Compl. 1 169-70, 174. Defendants, on the
other hand, claim that when Ms. Hubert arrilete to roll call, Lietenant Callender was
annoyed that she “wanted to use a differentroatin than the bathroom near her duty station,
but did not prohibit her from using the bathroonhef choice.” Mot. Dismiss at 25. Plaintiffs

argue that those actions clearly violate RI81 equal protection rights under Section 1983, and
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argue therefore Lieutenant @mder should not be entitled to qualified immunity. Opp. Mot.
Dismiss at 25.

“[A] defendant presenting an immunity dafe on a Rule 12(b)(6) motion instead of a
motion for summary judgment must accept the nstriegent standard applicable to this
procedural route.McKenna v. Wright386 F.3d 432, 436 (2d Cir. 2004).&khs, the plaintiff is
entitled to “all reasonable inferences from thets alleged, not only those that support [her]
claim, but also those thdefeat the immunity defenselalley v. Brentwood Union Free Sch.
Dist., 728 F. Supp. 2d 226, 234 (E.D.N.Y. 2010) (quotaKenna 386 F.3d at 436). Thus, the
Court must accept the facts in the light most fabate to Plaintiffs, including that Lieutenant
Callender asked Ms. Hubert “when they wgoeng to hook up,” and “after [Ms. Hubert]
rebuffed this Defendant’s sexual advances, tadiated against her by disciplining her for being
late for work by two minutes, despite the facttees noticed (admitted at his deposition) that she
suffered from a medical condition which causedthéleed heavily during the days of her
menstrual cycle.id. 1 173-74.Plaintiffs further allege théthis Defendant retaliated against
the Plaintiff by giving her the worst evaluation she has received dunrgareer at the DOC.”

Id. 176 (internal quotation marland citations omitted).

Here, the Court finds that Ms. Hubert hagyslibly stated a claim for sex discrimination
in violation of the equal prettion clause under Section 1983, sufficient to survive Defendants’
motion to dismissSee Igbal556 U.S. at 678 (“As the Court heldTiwombly . . . the pleading

standard Rule 8 announces doesreqtire ‘detaileddctual allegations,’ but it demands more

4 Defendants claim that when Ms. Hubert arrived late to roll call, Lieutenant Callender was annoyed that she
“wanted to use a different bathroom than the bathroom near her duty station, but did nothseofibih using the
bathroom of her choice.” Mot. Dismiss at 25. At the motion to dismiss stage, however, the Court must tomstr
facts in the light most favorable to Plaintifee Igbal556 U.S. at 678 (explainirtat the Court must accept all
factual allegations, but not legal conclusions, in a Complaint as true).
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than an unadorned, the-defendant-urlgiy-harmed-me accusation.”) (quotifigvombly 550
U.S. at 555). Considering the totality of the circumstances aliagdd. Hubert's complaint, the
Court finds that Ms. Hubert hasifficiently alleged that LieutenaCallender’s treatment of her
was “because of her seXSee Alfanp294 F.3d at 374ee also Harris510 U.S. at 23;yon F.
Supp. 2d at 207 (requiring fact finder to comsittotality of the circumstances”).

Whether Lieutenant Callender is entitledgjtmalified immunity is a question better
answered at the summary judgment stage, at the very3emssHarris 510 U.S. at 23 (“[W]e
can say that whether an envirogmb is ‘hostile’ or ‘abusivetan be determined only by looking
at all the circumstances. These may includdréguency of the discriminatory conduct; its
severity; whether it is physicaltpreatening or humiliating, or a mere offensive utterance; and
whether it unreasonably interferes with an eme&y work performance.”). Given that the law is
clearly established that the creation of a hostidek environment violates one’s constitutional
rights,see Pattersar375 F.3d at 226 (“[A]lthough . . . Title VII claims are not cognizable
against individuals, individuals may be h&able under 88 1981 and 1983 for certain types of
discriminatory acts, includinthose giving rise to a holiwork environment[.]”)Raspardo
770 F.3d at 115 (“[W]hen a plaintiff alleges tmailtiple individual defendants have engaged in
uncoordinated and unplanned acts of harassreaaoh defendant is only liable under § 1983
when his own actions are independently sufficterdreate a hostile work environment.”), the
application of qualified immunitynay be inappropriate, but thégétermination is for another
day.

The Court therefore denies Defendants’ motio dismiss as to Plaintiffs’ § 1983 claim

against Lieutenant Callender with respeatreating a hostile work environment.
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b. State Claims (Counts Two and Four)

Defendants also move to dismiss the taatrok of intentional infliction of emotional
distress and loss of consortium aggiLieutenant Callender arguing@ttPlaintiffs have failed to
state a claim and that Lieutenant Callender igled to statutory immunity. Mot. Dismiss at 25—
27. The Court agrees.

1. I ntentional Infliction of Emotional Distress

To establish a claim of int¢ional infliction ofemotional distress in Connecticut, a
plaintiff must allege:

(1) that the actor intended to ilci emotional distress or that he
knew or should have known that emotional distress was the likely
result of his conduct; (2) that the conduct was extreme and
outrageous; (3) that the defendartonduct was the cause of the
plaintiff's distress; and (4) thateéhemotional distiss sustained by
the plaintiff was severe . . . Wther a defendant’s conduct is
sufficient to satisfy the requirement that it be extreme and

outrageous is initially a question fibre court to determine . . . Only
where reasonable minds disagree does it become an issue for the

jury.
Geiger v. Careyl170 Conn. App. 459, 497 (2017) (quoti@ggnon v. Housatonic Valley

Tourism District Commissiqrd2 Conn. App. 835, 846 (2006)). Extreme and outrageous conduct
means conduct that goes “beyond all possible boohdscency, and [is] regarded as atrocious,
and utterly intolerable ia civilized community.’ld. (quotingAppleton v. Board of Educatipn
254 Conn. 205, 210-11 (2000)). “In order to state a zadphe cause of actioRJaintiff must not
only allege each of the four elements, but atgst allege facts sufficient to support them.”
Golnik v. Amatp299 F. Supp. 2d 8, 15 (D. Conn. 2003).
Here, Ms. Hubert alleges that Lieuten@atlender’s conduct “as outrageous, severe,
and shocking to the conscience,” Am. Compl. 1 28, that as a result tfe conduct, “Plaintiff

manifested physical and emotional harms by wfayer breaking out intbives, sweatiness,
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insomnia, eating disorder, anxiety, and @sgron for which she required treatmerd,"] 283.
Other than her description bér emotional harms, however, Mdubert has failed to include
any specific facts that would support the elemehtatentional inflictionof emotional distress,
including that Lieutenant Callerdintended to inflict distresan her, acted in an extreme and
outrageous manner, and thad honduct caused her distreéSee Geigerl54 A.3d at 111%ee
Huff v. W. Haven Bd. of Edyd.0 F. Supp. 2d 117, 122 (D. Conn. 1998) (“Mere conclusory
allegations are insufficient as a matter of I support a cause of action for intentional
infliction of emotional distress.”). Because Mtubert has failed to allege more than the
conclusory elements of intentional infliction@mhotional distress, the Ga therefore finds that
this Count is dismissed for failute state a claim under Rule 12(b)f8Jount Two therefore is
dismissed.
2. L oss of Consortium

Loss of consortium is a tort that, in the “edbat an injury to one spouse also damages
the spousal relationship, the ‘intangible elemeatsvhich had ‘been defined as the constellation
of companionship, dependence, relianéecéion sharing and aid which are legally
recognizable, protected rights amigiout of the civil contract aharriage,’ . . . the uninjured
spouse should be compensated for any such damdgeller v. Tepler312 Conn. 631, 647
(2014) (quotingHopson v. St. Mary’s Hospital 76 Conn. 485, 496 (1979)). A loss of
consortium claim may be alleged by one’s sparsg“arise[s] from a peonal injury to the
other spouse caused by the negligence of a third peitdopson 176 Conn. at 496.

A loss of consortium claim, however, “isrdeative of the injured spouse’s cause of

5 Because the Court has found that Ms. Hubert's claiiisisissed under Rule 12(b)(&)e Court need not address
Defendants’ arguments that Lieutenant Callender is protected by statutory immunity underi@ar@entral
Statute § 4-165(a).
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action,” and therefore “theoasortium claim would be bad when the suit brought by the
injured spouse has been terminated by settlement or by an adverse judgment on theédnatits.”
494;see also Voris v. Molinar@302 Conn. 791, 797 (2011) (“[S]ettlement of the predicate claim
extinguishes the derivative claim for loss of aaisim[.]”). Because Ms. Hubert’s intentional
infliction of emotional distress claim againseutenant CallendeCount Two, has been
dismissed, Mr. Hubert’s loss of consam claim must also be dismiss&ke Hopsanl76
Conn. at 494 (describing loss of corteum claim as “derivative”).
IV. CONCLUSION

For all of the foregoing reasons, PitHifs’ motion to consolidate IBENIED.
Defendants’ Motion to Dismiss SRANTED IN PART AND DENIED IN PART.
Defendants’ motion to dismiss is denied as to Count Three against Lieutenant Callender, and it is
granted as to all other counts. Mr.lhéut is dismissed from this case.

SO ORDERED at Bridgeport, Conniectt, this 30th day of March, 2018.

/sl Victor A. Bolden

VICTOR A. BOLDEN
UNITED STATES DISTRICT JUDGE
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