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UNITED STATESDISTRICT COURT
DISTRICT OF CONNECTICUT

JOHNL. CONLEY,
Plaintiff(s),

V.

ZACHARY BRYSGEL,CORRECTION
OFFICERET AL.,
Defendant(s).

No. 3:17-cv-322(VAB)

RULING AND ORDER ON MOTION FOR SUMMARY JUDGMENT

JohnL. Conley(*Plaintiff” or “Conley”) hassuedCorrection OfficeZacharyBrysgel

(“Officer Brysgel”)andCaptainRonaldBlack (“CaptainBlack”) (collectively“Defendants”in

theirindividualandofficial capacitiesCompl.,ECFNo. 1 (Feb.22,2017).

Mr. ConleyallegeghatOfficer BrysgelandCaptainBlack violatedhis Eighth

Amendmentights Officer Brysgel,by allegedlyusngexcessivéorceagainshimin the

recreatiornyardof thecorrectionafacility ; andCaptairBlack, by allegedlyfailing to take

appropriataneasureso preventOfficer Byrsgel'sallegedlyexcessiveiseof force,afterbeing

madeawareof potentialharmfrom him.

Both Officer BrysgelandCaptainBlack havemovedfor summaryjudgmenion Mr.

Conleys EighthAmendmentlaims.Mot. for Summ J. ("Defs. Mot.”), ECFNo.86 (Dec.6,

2019).

Forthefollowing reasonsDefendand’ motionfor summaryudgments GRANTED.
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FACTUAL AND PROCEDURAL BACKGROUND

A. Factual Background?

Both CorrectionOfficer BrysgelandCaptairBlack areassignedo theMacDougal
WalkerCorrectioninstitution.DefendantsLocalRule56(a)(1)Statemenof Material
Undisputedracts(“Defs.” SMF”), ECFNo.86-1  1-2(Dec.6,2019).

OnAugustl, 2016,Mr. ConleyallegedlyaskedCaptainBlackto speakwith Officer
Brysgel regardinghatofficer's allegedharassmendf him: astrip searchandracialremarksid.
at1296.Mr. Conleyaskedhat“CaptainBlack speakwith Officer Brysgeland/oremovehim
from theblockto secureplaintiff's futuresafety.”ld. CaptainBlackallegedlysaidhewould look
into it, butallegedlydid nothing.ld.

OnSeptembet5,2016,Conleyagainallegedlyrequestethat“CaptainBlack speakwith
Officer Brysgelor removehim fromtheblock.”Id. at12 7. He allegeshatOfficer Brysgel's
harassmertontinuedaftertheincidentandthatCaptainBlack still did nothing.ld. at13 118-9.

Morethantendayslater,onSeptembe26,2016,0fficer Brysgelhad beenassignedo
work asthe B-1 housingunitrecreatiorofficer atthe WalkerBuilding, id. { 3, wherdghe
SecurityRisk Groupmembersareplacedld. 4. A SecurityRisk Group, designatedbythe
Commissioneof Correctionsis comprisedfinmateghatjeopardizehesafetyof thepublic,
staff,or otherinmatesand/orthesecurityandorderof thefacility. 1d. 6. Inmatesassignedo
PhaseéOneof the SecurityRisk Groupprogram aré&eptin handcufé forall outof cell
movementandarehandcuffedoehindtheirbackfor recreationld. 7. PhaséOneinmatesare
subjectedo stripsearchedd. 8. PhaséOneof the program requirethatinmatefromthe same

SecurityRisk Groupbehousedogetherkeptseparte frominmateselongingo otherSecurity

1 UnlessotherwisenotedPlaintiff hasadmittecthemateriafacts.



Risk Groups andattendrecreatiorin smallgroupsoninmateselongingo thesameSecurity
Risk Group Id.  9-10. Officers ardrainedto stabilizeacombativeanmateby bringingthem
into contactwith astabk surfaceusuallythefloor orawall. Id. §29.

Onthemorningof Septembep6,2016,Mr. Conleyhadbeenassignedo PhaséOneof
the SecurityRisk GroupProgramld. 5. Onthatsamemorning,atapproximately9:00a.m.,
Phaséneinmateseportedo therecreatioryardfor theirrecreatiorperiod.ld. §11.These
inmateswvereall memberof theSecurityRisk GroupknownastheBloods.ld. 12.Each
inmatehadtheirhandshandcuffedehindtheirback.ld. 113. Theinmatesvereattimes
gatheredn a goupandappearetb betalkingto eachother.ld. 114.Inmatesvould
occasionallyvanderfrom thegroupto walk aroundgathernn smallergroupsor to watchthe
activity in otherareasf therecreatioryards,all typicalbehaviorld. §15-16.

While theinmateswerein therecreatioryard, Officer Brysgelnoticedthatoneinmate
hadknockedanotheinmate Hayesto theground.ld. 17.Mr. Conleyandtheotherinmate
allegedlyrepeatedhkickedandstompedHayesin theheadandupperbody,while hewasonthe
ground.ld. 118.Mr. Hayesmanagedo getup fromtheground putwasquickly knockeddown
by Conleyandtheotherinmateld. §20.Mr. Conleyandtheotherinmatecontinuedo kick Mr.
Hayeswhile hewasontheground.ld. §21.All threeinmateshad theirhandshandcuffed
behindtheirbackduringthistime.ld. §22.Mr. ConleyallegedlyneverheardOfficer Brysgel
shoutanycommandsnddenieghatOfficer Brysgelshoutechnycommandsluringthe
altercationPl.’s LocalRule56(a)2Statemenof Factsin Opposition ECFNo0.110-2 12324
(May 15,2020)(“Pl.’s SMF").

Officer Brysgelimmediatelysummonedtherofficersto thesceneandallegedlyordered

theinmatego stopfightingandto getdownontheground.Defs.” SMF {23.Mr. Conleyandthe



otherinmateallegedlyignoredOfficer Brysgel'sdirectordersandcontinuedo kick Mr. Hayes.
Id. 124.Mr. Hayesappearednableto fight backor defenchimself.ld. §25;Pl.’s SMF 25
(denying‘to theextentthatthevideosubmittecby Defendantspeakdor itself”). Severabther
inmateswerein therecreatioryardatthistime, butdid notappeato beinvolvedin thealleged
assaultld. 26.Seconddater,when morestaffarrived, officerenteredherecreatioryard.ld.
27;Pl’s SMF 127 (denying‘to theextentthatthevideosubmittedoy Defendantspeakgor

itself””). Officer Brysgelcontinuedgivingverbaldirectionto theinmatego stopfighting, but
Mr. Conleyandtheotherinmateallegedlycontinuedo kick andstompMr. Hayes.d. 128. Mr.
ConleyagaindenieghatOfficer BrysgelgaveanyverbalcommandsPl.’s SMF 28.

Officer Brysgelattemptedo securéMr. Conley,butMr. Conleybecamephysially
resistanandpreventedhimselffrom beingsecuredo astablesurfaceDefs.’ SMF 30. Mr.
Conleycounterghat,throughouthecourseof theincident,hewasneverphysicallyresisting,
and,whenOfficer Brysgeltackedhim, he“wasalreadyata sablesurfaceandnotanimmediate
dangeto anyone.”Pl.’'s SMF { 30. Officer Brysgelwasinitially tryingto moveMr. Conley
awayfrom Mr. Hayesto bringanendto theassaultDefs.’ SMF{31.

Mr. ConleyrecallsthatHayeshadalreadyleft therecreatim areawhenOfficer Brysgel
tackledhim. Pl.’s SMF §31.Officer Brysgelcontinuedo orderMr. Conleyto getdownonthe
ground,butMr. Conleyignoredhis ordersandcontinuedo offerresistanceDefs.” SMF §32;
Pl.’'s SMF 132 (againdenyingOfficer Brysgelevergavehim verbalcommandsMr. Conley
allegedlyhadplantedhisfeetandpulledin theoppositedirection which preventedOfficer

Brysgel frombringinghimto theground.ld. 133.Mr. Conleyclaimedto havealreadybeemear

astablesurfacethewall, “had nowhereto go,andwasnotathreatto anyonen thearea.”Pl.’s



SMF 133.To theextenthisfeetwereplanted Conleyclaimedto havebracechimselfbecause
hedid nothaveuseof hishandsld.

Officer Brysgelfinally broughtMr. Conleyto theground Defs.’SMF{34;Pl.’s SMF |
34 (Conleyallegedlywas*“violently forcedto thegroundstrikinghisheadontheconcreteand
alsosustainingnjuriesto hiswristswhich werein handcuff9ehindhisback.”).Mr. Conley
allegedlysustaine@gnabrasiorto hishead whenOfficer Brysgebroughthim to theground.ld.
147.Theabrasiorallegedlyrequiredsuturesld. Officer Brysgelsustaine@nabrasiorto his
arm,whenhebroughtMr. Conleyto theground.ld. 148.

Basedonthevideotapdootage theentireincident,from thetime Mr. Conleyandthe
otherinmatebeganattackingVir. Hayesto thetime Officer BrysgelbroughtMr. Conleyto the
ground tooklessthanthirty secondsDefs.”Ex.C & D, ECFNo0.86-5at11:40-12:20(Dec.6,
2019)(“Vid eoFootage”) ThevideotapdootagealsoshowsMr. ConleyfacingOfficer Brysgel,
ratherthanthewall, whenOfficer Brysgelcameto preventMr. Hayesfrom beingattackedany
further.Id.

WhenCaptainBlack arrivedonthescenethethreeinmateshadbeerseparatethy staff
andsecuredo theground.ld. §35. CaptainBlack directedofficersto escortheassailant$o
medicalunitsandparticipatedn inmateHayes’escorto themedicalunit. Id. § 36. Officer
BrysgelsecuredMr. Conley’sleft sideandescortechim to the B unitmedicalroomwhere
medicalstafftreatechim. Id. 137.Officer Brysgelalsoreceivedreatmentn themedicalunit for
theabrasiorto hisarm.ld. 148.Mr. Conleyallegedlysmiledasmedicalstafftreatechim.Id.
38.Mr. Conrley claimedto havebeertin shockasto whatjusthappenetb him andhedid not
knowhowto react.”Pl.’'s SMF { 38.He “maintained[this] appearanct® ensurénewasnot

assaultecgain.”ld.



While in themedicalroom,Mr. Conleyallegedlystatedhat“I’'m goodwith Brysgel,
Brysgel'salright” and“l knowhehadto dohisjob.” Defs.”SMF 139.WhenOfficer Brysgel
statedo Mr. ConleythatMr. Conleywas“toughto getontheground,”Mr. Conleyreplied*l
wasn'ttryingto getto theground.l wastrying to go to thewall. | knowyouhaveto doyourjob.
I’'m f*****g with you Brysgel. Brysgedlright.” Id. 140.Mr. ConleyclaimedthatOfficer
Brysgel,whohadjust“violently tackl[ed]”him, wasnearhim whenhewasansweringjuestions.
Pl.’s SMF 139.Mr. Conleyallegedly, in shockandoutof fear,“answeredvhatevemquestions
wereaskedof himthewaythat[he]thoughtOfficer BrysgelWwantedhemanswered.ld. §40.

CaptainBlack laterenteredhemedicalroomwhereMr. Conkeywasbeingtreatedld. |
41.CaptainBlackaskedMr. ConleyhowhehurthisheadandConleyrepliedthat“Brysgeldid
it.” 1d. §43.CaptainBlack askedMr. Conleyif staffhadtriedto takehim downto theground
andhereplied“yeah.”1d. 44;Pl.’s SMF 44 (againnotingthatOfficer Brysgelwasstanding
nextto him whenheansweredheseguestionsthathewasstill in shock,andanswering
guestiongheway heperceivedfficer Brysgelwantedhim to answethem).APRN La France
thenaskedMir. Conley, “You werestandingup andBrysgeljustwalkedupto youandknocked
youover?’ld. 45.Mr. Conleyreplied“no” andshookhisheadfrom sideto side.ld. 146;Pl.’s
SMF 145 (denyingagainbecaus®f Officer Brysgel'spresenceavhile hewasanswering
guestions).

Themedicalstaff gaveMr. ConleystitchesabandageandsomeTylenol.Pl.’s SMF at
1191.Heallegedlysufferedheadacheaftertheassaulandreturnedo hiscellembarrassednd
“in excruciatingpain[.]” Id. at12 2. No officersallegedlycheckedn him following hisinjury.
Id. at12 9 3. He allegedlycontinuedo sufferpainincluding“chronicheadachesnemoryloss,

andarthritisin hishandsandwristsasaresultof OfficerBrysgel'sactions.”ld. at12 4. In his



view, hadCaptainBlacktakenhisprior reportsof Officer Brysgel'sharassmergeriously this
incidentwould nothavehappenedid.at12 5.

B. Procedural History

OnFebruary22,2017,Mr. Conley,aninmaterepresentinpimselfpro se filed this
Complaint.Compl.,ECFNo. 1 (Feb.22,2017).

OnMay 9, 2017 theCourtissuedts Initial ReviewOrder.Initial ReviewOrder,ECF
No.7(May9,2017)(“IRO"). TheCourtdismissedMr. Conley’sofficial capacityclaimsandhis
claimsunder42U.S.C.881985and1986,IRO at3-4, 5-6, butallowedMr. Conley’sEighth
Amendmentlaimsof excessivdorceanddeliberatendifferenceto safetyagainsOfficer
Brysgelandfailureto protectanddeliberatandifferenceo safetyagainstCaptainBlack to
proceedid. at5-6.

OnAugust28,2017,0fficer BrysgelandCaptainBlackfiled their Answerandraised
severaffirmativedefensesAnswer,ECFNo. 17 (Aug. 28,2017).

OnAugust22,2018,Mr. Conleymovedfor summaryjudgmenton his Eighth
Amendmentlaims.Pl.’s Mot. for Summ.J.,ECFNo. 44 (Aug.22,2018).

OnAugust28,2018,0fficer BrysgelandCaptainBlackfiled anobjectionto Mr.
Conley’smotionfor summanjudgment.Defs.’ Obj. to Mot. for Summ.J.,ECFNo. 45 (Aug.
28,2018).

OnOctober6,2018 the CourtdeniedVir. Conley’smotionfor summaryjudgment
becaus¢hemotionwasuntimelyandbecausé/r. Conleyfailedto conformto therequirements
of FederaRuleof Civil Proceduré&6(a)andLocal Civil Rule56(a)(1). Ordeft=CFNo.46at1
(Oct.26,2018).

OnDecembeb, 2019,0fficer BrysgelandCaptairBlack movedfor summaryudgment



onConley’sEighthAmendmentlaims.Defs.”Mot., ECFNo. 86 (Dec.6,2019).

OnMay 15,2020,Mr. Conleyrepliedto themotionfor summaryudgmentPl.’sOpp’n,
ECFNo.110(May 15,2020).

OnJunel6,2020 the CourtheldatelephonianotionhearingMinute Entry, ECFNo.
117(Junel6,2020).

. STANDARD OF REVIEW

A courtwill grantamotionfor summaryjudgmentf therecordshowsnogenuingassue
asto anymaterialfact,andthemovants entitledto judgmentasamatterof law. Fed.R. Civ. P.
56(a). Themovingpartybeargheinitial burderof establishmgtheabsencef agenuinedispute
of materialfact. CelotexCorp.v. Cartrett, 477U.S.317,323(1986).Thenon-movingpartymay
defeathemotionby producingsufficientevidencdo establishhatthereis agenuinessueof
materialfactfor trial. Andersonv. Liberty Lobby,Inc, 477U.S.242,249(1986).“[T]he mere
existenceof someallegedfactualdisputebetweerthepartieswill notdefeatanotherwise
properlysupportednotionfor summaryjudgmenttherequiremenits thattherebenogenuine
issue of materialfact.”Id. at247-48 (emphasisn theoriginal).

“[T]he substantivéaw will identify whichfactsarematerial.”ld. at248.“Only disputes
overfactsthatmightaffecttheoutcomeof thesuitunderthegoverningaw will properly
precludetheentryof summarjyudgment.”ld.; seeGrahamv. Henderson89F.3d 75,79 (2d Cir.
1996)(“[M]ateriality runsto whetherthedisputemattersj.e.,whethelit concerngactsthatcan
affecttheoutcomeundertheapplicablesubstantivéaw.” (citing Andeison 477U.S.at248)).

“The inquiry performeds thethresholdnquiry of determiningvhetherthereis theneed
for atrial—whetherjn otherwords,thereareanygenuindactualissueghatproperlycanbe

resolvedonly by afinderof factbecaus¢heymayreasonablperesolvedn favorof either



party.” Anderson477U.S.at250.Whenamotionfor summaryjudgments supportedy
documentargvidencendswornaffidavitsand“demonstratetheabsencef agenuinassueof
materiaffact,” thenon-movingpartymustdo morethanvaguelyassertheexistenceof some
unspecifiedlisputednaterialfactsor “rely onconclusoryallegationr unsubstantiated
speculation.’Robinsorv. ConcentraHealthServs.)nc, 781F.3d42,44(2d Cir.2015)(citation
omitted).

Thepartyopposinghemotionfor summaryjudgment'mustcomeforwardwith specific
evidencedemonstratingheexistencef agenuinalisputeof materialfact.”Id. “If theevidence
is merelycolorable oris notsignificantlyprobative summanjudgmentmaybegranted.”
Anderson477U.S.at250(citing Dombrowskwv. Eastland387U.S.82,87 (1967);First Nat'l
BankofAriz.v. CitiesServ.Co, 391U.S.253,290(1968)).

Whendecidingamotionfor summaryjudgmentacourtmayreviewtheentirerecad,
includingthepleadingsdepositionsanswergo interrogatoriesadmissionsaffidavits,andany
otherevidenceonfile to determinavhetherthereis anygenuinassueof materialfact. SeeFed.
R. Civ. P.56(c);Pelletierv. Armstrong No. 3:99-cv-1559(HBF),2007WL 685181at*7 (D.
Conn.Mar. 2,2007).In reviewingtherecord, a&courtmust‘construeheevidencen thelight
mostfavorableto thenonmovingpartyandto drawall reasonablénferencesn [his] favor.”
GaryFriedrich Enters. L.L.C.v. MarvelCharacters)nc., 716F.3d302,312(2d Cir.2013)
(citationomitted).If thereis anyevidencan therecord fronwhich areasonabléactual
inferencecouldbedrawnin favorof thenonmovingpartyfor theissueonwhichsummary
judgments sowght,thensummarnjudgments improper.SeeSec.ns. Co.of Hartford v. Old

DominionFreightLineinc., 391F.3d77,83(2d Cir.2004).



1.  DISCUSS ON

Defendanthavemovedfor summaryjudgmentarguingthatthereareno genuinassues
of materialfactregardingMr. Conley’sEighthAmendmentlaimsor alternatively thattheyare
entitledto dismissabf theseclaimsbecaus®f qualifiedimmunity.

A. The Excessive Force Claim

TheSupremeCourt’'sdecisionin Hudsonv. McMillian, 503U.S.1(1992) established
thestandardor determiningvhetherforceby acorrectionabfficer againsasentencethmate
statesaconstitutionatlaimunderthe EighthAmendmentn contextotherthanprison
disturbancesVhenaninmateclaimsthatexcessivdorcehasbeenusedagainshim by aprison
official, hebeardheburdenof establishindpothanobjectiveandsubjectivecomponento his
claim.Hudson 503U.S.at20;seealsoRomanov. Howarth, 998F.2d101,104-05 (2d Cir.
1993)(“The SupremeCourthasdiscernedhatan EighthAmendmentlaimcomprisedothan
objectiveandsubjectivecomponent.”).

To meettheobjectivecomponentaplaintiff mustallegethatadefendant'conductwas
seriousenoughto haveviolated“contemporarystandardef decency. Hudson503U.S.at8
(internalquotationmarksandcitationomitted). Theextentof aplaintiff's injuriesasaresultof a
defendant'conducis notafactorin determiningheobjectivecomponentSeeNilkinsv.
Gaddy 559U.S.34,37(2010)(notingthe“corejudicialinquiry” is “not whetheracertain
quantumof injury wassustained,butratherwhetherunreasonabléorcewasappliedgiventhe
circumstances).

Thesubjectivecomponentequires glaintiff to showthatthe prisonofficials acted
wantorly andfocuseson “whetherforcewasappliedin agoodfaith effortto maintainor restore

discipline,or maliciouslyandsadisticallyto causénarm.”Hudson503U.S.at7 (citing Whitley

10



v.Albers 475U.S.312,329-21(1986)).Thecourtconsidergactorsincluding“the needfor the
applicationof force,therelationshipbetweerthatneedandtheamountof forceusedthethreat
reasonablyperceivedy theresponsiblefficials, andanyeffortsmadeto tempertheseverityof
aforcefulresponse.id. (internalquotationsandcitationomitted).

Officer Brysgelargueghathis“only intentionwhenenteringherecreatioryardwasto
stoptheassaulbn[anotherjinmateby separding] him from hisassailants[,]'includingMr.
Conley.Defs.” Mem., ECFNo.86-1 at13(Dec.6,2019)(“Defs: Mem.”). Heintendedo direct
Mr. Conleyto theground,afterMr. Conleyhad“actively resistechis effortsandcontinuedo
ignorehisverbalorders.”ld. Officer Brysgelargueghathe“usedonlytheamounif force
necessaryto stabilize[Mr. Conley].”Id.

In hisview, if Mr. Conleyhadfollowed hisverbalcommandsto stopfightingandgeton
theground,’noforceatall would havebeennecessanyd. at14. Officer Brysgelrgueghat
“[a]n assaultivenmatewho mustberestrainedloesnotgetto pick thesurfaceonwhichheis
stabilized.”ld. Officer Brysgelcontinueghathis“actionswerenotseriousenougho have
violatedcontemporargtandardef decency. . .[and]theforceused. . .wasappliedin agood
faith effortto restorediscipline. . . .”ld. at15-16.

Mr. ConleyarguedhatthevideofootagedemonstratethatMr. Conley“wasalreadyata
stablesurfacen whichhecouldbesecured[,]” “[tjhere wer@ao otherinmatedn thearea”,and
Officer “Brysgel [glavenowarninguponenteringherec yardhathewasgoingto tacklethe
plaintiff.” CITE.

TheCourtdisagrees.

“[T]he allegedwrongdoingwas[not] objectivelyharmfulenoughto establisha

constitutionaviolation.” Wrightv. Goord, 554F.3d255,268 (2d Cir.2009)(internalquotation

11



marksomitted)(quotingHudson503U.S.at8). ThevideotapdootageshowOfficer Brysgel
movingtowardsMr. Conley, whowasfacingthesamedirectionwhereMr. Hayestheinmate
Mr. Conleyhadassaulteghadfled.Video Footageat11:4Q Officer BrysgelthenstoppeadMr.
Conleyfrom movingfurtherin thatdirectionby puttinghim ontheground.ld.

While Mr. Conleyargueotherwise asthe SupremeCourtnotedyearsago:“When
opposingartiestell two differentstories,oneof whichis blatantlycontradictedy therecord,so
thatnoreasonablg@ury couldbelievet, acourtshouldnotadoptthatversionof thefactsfor
purpose®f arulingonamotionfor summaryjudgment.”Scottv. Harris, 550U.S.372,380
(2007).As aresult,onthisrecord,areasonabl@iry couldonly concludethatOfficer Brysgel
usedonly asmuchforceaswasnecessarto preventfurtherharmto anothetinmate.

Accordingly,thereis nogenuinessueof materialfactasto whethermMr. Conleyhas
satisfiedhis burdenontheobjectivecomponenbf theHudsortest hehasfailedto provide
evidenceof anactin violation of contemporargtandardef decencySeeConklinv. Hale, 680
F. App’x 120,123(3d Cir.2017)(upholdingdistrictcourt’'sdeterminatiorthatno Eighth
Amendmentiolationoccurredvherethe“evidencesupport[edheDistrict Court’sfindingthat
[defendantpppliedforcein agoodfaith manneto subdugplaintiff], notmaliciouslyto hurt
him,” whenthedefendanputplaintiff in aheadlockand“administeredwo fist jabs”); Ellis v.
Catalang No. 16-cv-8452(KMK), 2020WL 1956963at*10 (S.D.N.Y.Apr.23,2020)
(dismissingexcessivdorceclaimswhere‘'undisputecevidenceestablishe[dihat[correctional
officers]usedimited forceto gaincontrol of aphysicallyviolentinmate”);Masonv. Rich, No.
3:10-cv-397(JBA),2011WL 4345025at*3 (D. Conn.Sept.15,2011)(dismissingaclaim of

excessivdorcewherecorrectionabfficertackledinmatein therecreatioryardwho“refusedto

12



complywith ordergo stopfighting” becaus¢hecorrectionabfficer's “useof forcewas
reasonable light of thecontinuedightinganddangeto theotherinmate”).

Evenif Mr. Conleyhadshown thattheuseof forceviolatedthecontemporargtandards
of decency,hisclaimstill wouldfail onthesubjectiveprong.“The subjectivecomponenbf the
claimrequires ahowingthatthedefendanhadthenecessarievelof culpability, shownby
actionscharacterizetly ‘wantonnessin light of theparticularcircumstancesurroundinghe
challengedonduct.”Wright, 554F.3dat269(citationsandinternalmarksomitted). The
“wantonnessssueturnson ‘whetherforcewasappliedin agoodfaith effortto maintainor
restorediscipline,or maliciouslyandsadisticallyto causenarm.” Id. (quotingHudson503U.S.
at7); seealsoOlutosinv. Leg 2018WL 4954107at*12 (S.D.N.Y.Oct.12,2018)(“To
determinevhethemDefendantactedmaliciouslyor wantonly,acourtmustexamineseveral
factorsincludingtheextentof theinjury orthementalstateof the Defendantaswell astheneed
for theapplicationof theforce;thecorrelationbetweerthatneedandtheamountf theforce
usedthethreatreasonablyperceivedy theDefendantsandany effortsmadeby the Defendants
to tempertheseverityof a forcefulresponse.{(internalquotationmarksomitted))

Thereis norecordevidenceo supporthenotionthatOfficer Brysgelfailedto act“in a
goodfaith effortto maintainor restorediscipline; andinsteadacted‘ maliciouslyand
sadisticallyto causenarm.”Scottv. Coughlin 344F.3d282,291(2d Cir.2003) Indeed Mr.
Conleyargueghatinsteadof puttinghim ontheground,Officer Brysgelshouldhaveinsteadput
him againstthewall andthatOfficer Brysgelknewhewould causeharmbecausér. Conley’'s
handswverehandcuffedehindhisback Pl.’s Mem.at 6—7. Inotherwords,Mr. Conlyis not

arguingthatOfficer Brysgelshouldnothaveusedforceatall, butratherthatheshouldhaveused

13



forcedifferently, undercuttingif notundermininganyargumenthatOfficer Brysgel'suseof
forcewasnot“a goodfaith effortto maintainor restorediscipline.”

In anyeventthevideotapdootageshowsthatMr. ConleyhadbeenfacingOfficer
Brysgel (anavir. Hayesthevictim of hisassaultpndnotthewall, whenOfficer Brygel
approachetlim. Thus by notfacingthewall andbeingin or movingin thesamedirectionasthe
inmatethathehadharmedMr. Conleylimited Officer Brysgel'soptions Mr. Conleythushas
failedto createagenuinassueof factthatOfficer Brysgelacted‘maliciouslyandsadisticallyto
causeharm.”Seee.g.Wright, 554F.3dat269-70 (affirmingdismissabf anexcessivéorce
claimwherecorrectionabfficergrabbednmatefor ashortperiodof time); Jonesv. Diaz, 2011
WL 120202,at*4 (S.D.N.Y.Mar.23,2011) (“In light of [plaintiff's] refusalto obeythe
legitimatedirectionsof thecorrectionabfficers,whichculminatedn the officers’ brief useof
forceto carryoutasearchHor weaponsandcontrabandhe Courtconcludesasamatterof law
thatthe[ ] defendantslid notactwith themaliceandwantonnessequiredto constitutean
Eighth Amendmentiolation.” (citingHudson503U.S.at6-7));Berryv. City of N.Y.Dep’tof
Corrs., 2014WL 2158518at*5 (S.D.N.Y.May 22,2014)(“However,if theforcewas'applied
in agoodfaith effortto maintainor restorediscipline,it is unlikely to berepugnanto the
conscienc®f mankind, andwill notamounto excessivéorceunderSecondCircuitlaw.”
(quotingAdilovicv. Cty. of WestchesteNo.08 Civ. 10871(PGG),2011WL 2893101at*6

n.12(S.D.N.Y.July 14,2011))

2 AlthoughMr. Conleyargueshathiscomplaintgo CaptairBla ck beforethisincidentshowthatOfficer Bry sgel
intendedhotonly toharmhim,butalsoto doso“maliciously andsadistically,”Pl.’'sMem.at7-8,thereisnorecord
evidencdosupporthisargument ndeedthevideotapeclearlyshowshatOfficer Brysgel'sinterventiorinto Mr.
Conley’sbeatingf Mr. Hayesvasnecessarnywideo Footageatl1:40 And withoutadmissibleevidencan the
recordto supportMr. Conley'scontentiorthatOfficer Brysgeldid notneedo interveneo stopthebeatingof Mr.
Hayesthereisnogenuingssueof factto supporthisargumentQuokav.W.Haven 64F.App’x 830,832(2dCir.
May 22,2003)(“Furthermorepnly admissibleevidencanaybeconsideredh arulingonamotionfor summary
judgment.”(citingSarnov.DouglasEllimanGibbons& Ives 183F.3d155,160(2d Cir. 1999));Raskinv. Wyaltt

14



Accordingly,Defendantsimotionfor summaryjudgmenton Mr. Conley’sexcessive
forceclaimwill begranted

B. The Failureto Protect Claim

“In theSecondCircuit, claimsof failureto protectare asubsebf EighthAmendment
prisontconditionclaims,andaresubjecto thesameanalysigequiringdemonstratiomf boththe
objectiveandsubjectivecomponentef anEighthAmendmentlaim.” Colmanv. Vasquez142
F. Supp.2d226,237(D. Conn.2011)(citing Dawesv. Walker, 239F.3d489,494n.3(2d Cir.
2001),abrogatedn othergroundsby Dooleyv. JetBlueAirwaysCorp, 636F. App’x 16 (2d
Cir. 2015).

To establishanEighthAmendmentviolation for eitherfailure to protector deliberate
indifferenceo sdety, anincarcerateglaintiff first mustshow‘thatheisincarceratedinder
conditionsposingasubstantiatisk of seriousharm,”andsecondthattheprisonofficial hada
“sufficiently culpablestateof mind[.]”Farmerv.Brennan511U.S.825,834(1994)(internal
citationsomitted).To demonstrateeliberatendifferencetheplaintiff mustshowthat“the
official kn[ew] of anddisregard[edfnexcessiveisk to inmatehealthor safety,”"whichmeans
thattheofficial must‘both beawareof factsfromwhichtheinferencecouldbedrawnthata
substantiatisk of seriousharmexists,andhemustalsodrawtheinference.”Farmer,511U.S.at
837.Thus,the“deliberatendifferencestandareémbodiebothanobjectiveandsubjective
prong.”Hathawayv. Coughlin 37 F.3d63,66 (2d Cir.1994);seealsoBridgewaterv. Taylor,
698F. Supp.2d351,357(S.D.N.Y.2010)(explainingthatdefendantsnustbeawareof facts

supportinganinferencehatharmwould occurandmustactuallydrawthatinference).

Co,125F.3d55,66(2dCir. 1997)(“Theprinciplesgoverningheadmissibilityof evidencalonotchangena
motionfor summanjudgmentRule56(e)provideghataffidavitsin suppatof andagainssummarjudgment
‘shallsetforth suchfactsa swould beadmissiblen evidence” (emphasié theoriginal)(quotingFed R.Civ. P.
56(e)).
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“[A] supervisor. . .canbeheldliableunder§ 1983for anunderlyingconstitutional
violation” if oneof five allegation®ccursHamiltonv. Lajoie, 660F. Supp.2d 261,266 (D.
Conn.2009).Specifically,

(1) [A]ctualdirecparticipationin theconstitutionaviolation, (2)
failureto remedyawrongafterbeinginformedthrougha reporbor
appeal(3) creationof apolicy or custonthatsanctioneadonduct
amountingo aconstitutionaliolation,or allowingsuchapolicy
or customto continue(4) grosslynegligentsupervisiorof
subordinatesvhocommittedaviolation,or (5) failure to acton
informationindicatingthatunconstitutionahctswereoccurring.
Hernandez.Keane 341F.3d137,145(2d Cir.2003).

CaptainBlack argueghathis personatelationshipwith Officer Brysgeljustified his
belief“that Officer Brysgelwould [not] engagen threateningharassingor otherunprofessional
behaviotoward[Mr. Conley]oranyotherinmate.”Defs.”Mem.at17.In hisview, “[t]o the
extent[Mr. Conley]claimshewasbeingharassedy Officer Brysgebrior to thisincident,his
claimis unfounded.’ld.

Mr. Conleyrespondsthathad[Captain]Black acteduponthecomplaintamadeby [Mr.
Conley]beforethe Septembe26,20164tercationthat[Officer] Brysgelwouldnothavebeen
aroundto puthishandson[Mr. Conley].” Pl.’s Mem. at8. In hisview, CaptainBlack’sfailure to
actonanyof thereportsandindifferenceto Mr. Conley’sclaims,left Mr. Conley“opento the
typeof behaviowhich [led] to hisinjuries.” Id. And CaptainBlack'sactionsor failureto act,
shouldbepresentetb ajury. Id.

TheCourtdisagrees.

AstheCourthasalreadydeterminedhatMr. Conley’sexcessivdorceclaimagainst

Officer Brysgelwill bedismissedMr. Conley’sclaimagainstCaptainBlack for failing to

protecthim fromthisuseof forcealsomustfail. Blydenv. Mancusj 186F.3d252,265(2d Cir.

16



1999)(*Of coursefor asupervisoto beliable underSection1983 theremusthavebeenan
underlyingconstitutionableprivation.”).CaptainBlackis notliable merelybecauséewas
Officer Brysgel'ssupervisorBaylockv. Borden547F. Supp.2d 305,313(S.D.N.Y.Apr. 16,
2008)(“[Defendant’s]statusas[a] supervisodoesnot, by itself, providegrounddor liability.”).

And thereis norecordevidencesuggestinghatCaptainBlack knewof anddisregarde@
potentialthreatto Mr. Conley’ssafety While Mr. Conleyreliesonthegrievancefiesubmitted
to createagenuindassueof materialfact, afailureto investigatedoesot, asamatterof course,
riseto aconstitutionaviolation. SeeZiembav. Lynch No. 3:11-cv-974(SRU),2013WL
5232543at*7 (D.Conn.Sept.17,2013)(“Furthermorethelaw is well establishedthat'a
failureto processinvestigateor respondo aprisoner'sgrievancesloesnotin itself giveriseto a
constitutionaktlaim.’ Thus,asupervisoryfficial’'s merereceiptof aletteror grievance
complainingaboutunconstitutionatonducts notenoughto giveriseto personainvolvement
onthepartof theofficial.” (internalcitationsomitted)) seealsoJones2011WL 1202024 at*3
(“Thefactthatthe[ ] defendantsouldhavetakenadditionalprecautionsgo preventhe
altercationis insufficientto provedeliberatandifference alevelof culpability higherthanmere
negigencel.]”(citingMorales 842F.2dat30)).

In anyeventMr. Conleyprovidedcopiesof inmaterequestormsto CaptairBlack
regardingOfficer Brysgel'sbehaviorSeeSuppl.Exs.,ECFNo.111at7-13(May 15,2020).
Theforms aredatedAugustl, 2016;Septembefl5,2016;andSeptembe27,2016.Theform
datedSeptembet5,2016refersto aconversatioraboutMr. Conley’sconcernsld. at10.The
inmaterequesforms arevagueandgeneralizedandfail to establisraconnectiorbetweerthe
allegedharassrmantandthesubsequenestraintoy Officer Brysgel,suchthatanyunnecessary

useof forceby Officer Brysgekouldhavebeeranticipatedy CaptainBlack.

17



Evenif CaptainBlack shouldhavedonemore,atmost,hisfailureto dosoonly wouldbe
negligentSeeRangolarnv. Cty. of Nassay217F.3d77,79 (2d Cir.2000)(finding that testimony
“andtheabsencef anyevidencef substanceontradictingt” of anofficial’s failureto notice
anentryonahousingform “warningagainstiousing’with theplaintiff wasnotdeliberate
indifferencenoranEighthAmendmentiolation).

Lastly,afailureto protectclaimis usuallyconstruedsafailureto protectinmatesrom
otherinmatesSeeFarmer, 511U.S.at838(recognizingowercourtshaveuniformly foundthat
“prison officials haveaduty . . .to protectprisonerdrom violenceatthehandsof other
prisoners’(alterationin theoriginal) (citationomitted));Wilkersonv. Johnson330F. App’x 257
(2d Cir.2009);Fischlv. Armitage 128F.3d50 (2d Cir.1997)(finding agenuineassueof
materialfactexistedwhereplaintiff allegedcorrectionofficershadintentionallyleft aninmate’s
celldoorunlocked) Torresv. McGrath, 2017WL 3262162 at*5 (D. Conn.July31,2017)
(plaintiff statedaplausibleclaimfor deliberatendifferencewhereplaintiff wrotecorrectional
officer numeroudettersoverconcerrfor hissafetyafterrenouncingprisongang);Muhmmaud
v.Murphy, No. 3:08-cv-1199(VLB), 2009WL 4041404at*7 (D.Conn.Nov.19,2009)(the
duty to protectincludes‘protectinginmatesrom harmatthehandsf otherinmatedciting
Farmer,511U.S.at832)); seeid. (“For example correctionaktaffwould beonnoticeof a
substantiatisk of seriousharm whergherehasbeerprior hostility betweerinmatespr aprior
assaulby oneinmateor anotherandthoseinmatesarenotkeptseparated.”).

While “[p]rison officials canbeheldliableunder42U.S.C.8 1983for failing to
intervenedn asituationwhereanothefficial is violatinganinmate’sconstitutionalights,

includingtheuseof excessivéorce,” thatis nottheallegationhere Randolphv. Griffin, -- F.
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App’x --,2020WL 2846649at*2 (2d Cir.June2,2020Q. CaptainBlackis notallegedto have
witnessedheattack butarrivedafterthefact. Pl.’'s SMF 35 (admitting).

Accordingly,Defendand’ motionfor summaryjudgmenton Mr. Conley’sfailureto
protectclaimwill begranted

C. Qualified lmmunity

Evenif eitherMr. Conley’sexcessivdorceclaimagainsOfficer Brysgelor hisfailureto
protectclaimagainsCaptainBlack werenotdismissedthis Courtwould applyqualified
immunity to theseclaims, resultingin theirdismissal.

Qualifiedimmunity protectggovernmenbfficials from civil damagesability unlesghe
official violatedastatutoryor constitutionalightthatwasclearlyestablisheatthetime of the
challengeconductReichlev. Howads, 566 U.S.658,644(2012);seealsoJonesy. Parmley
465F.3d46,55 (2d Cir.2006)(“Qualified immunity shieldspolice officersactingin their
official capacityfrom suitsfor damagesinlessheiractionsviolateclearly-establishedightsof
whichanobjectivelyreasonablefficial would haveknown.” (internalquotationrmarks
omitted)).It “is anaffirmativedefensdhatthedefendantfiavetheburderof raisingin their
answelandestablishingttrial oronamotionfor summaryudgment.”Coollickv. Hughes699
F.3d211,219(2d Cir.2012).

Whenanalyzingaclaimof qualifiedimmunity under4d2U.S.C.8 1983 the Courtmust
considetwo questionsFirst,whetherthedefendantlid in factviolateaconstitutionatight, and
secondwhethertheconbursof thatright were ‘sufficiently clearthatareasonablefficial
would haveunderstoodhatwhatheis doingviolatesthatright.” Mullenixv.Luna 136S.Ct.
305,314-15(2016)(internalquotationmarksomitted)(quotingSauciew. Katz, 533U.S.194,

202(2001)).Thedistrictcourthasthediscretionto determinejn light of the particular
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circumstancesurroundinghecasewhich of thetwo prongsof thequalifiedimmunity standard
to addresdirst. Johnsorv. Perrty, 859F.3d156,170(2d Cir.2017)(quotingPearsonv.
Callahan 555U.S.223,236(20009)).

“Summaryjudgmentmayalsobeavailablewhen,eventhoughplaintiff's federalrights
andtheofficial's permissibleactionswereclearlydelineatecatthetime of theactioncomplained
of, it wasnonetheles®bjectivelyreasonablefor thedefendanofficial ‘to believethathisacts
did notviolatethoserights.” Rodrigue . Phillips, 55F.3d 470,475 (2d Cir.1995)(quoting
Robin®nv.Via, 821F.2d913,921(2d Cir.1987)).

For qualifiedimmunity to beinapplicablethe Courtmustfind thecontoursf theright
“sufficiently definitethatanyreasonablefficial in [the defendant’'sshoesvould have
understoodhathewasviolatingit, meaninghattheexistingprecedent. .placedthestatutory
or constitutionahuestiondeyonddebate.City & Cty.of SanFrancisco,Cal.v. Sheehanl35
S.Ct. 1765,1774(2015)(internalqguotationmarksomitted)(quotingAshcroft v. al-Kidd, 563
U.S.731,741(2011)).Althoughthe SupremeCourtdoesnotrequirethattheexactactionshave
previouslybeerheldunconstitutionaltheright mustbeestablishedavith morethana“high level
of generality[,]. . .theviolative natureof particular conducts clearlyestablished.Mullenix,
136S.Ct. at308(internalguotationmarksandcitationsomitted);seealso City of Escondido,
Cal.v.Emmons149S.Ct.500,501(2019)(finding “the clearlyestablishedight mustbe
definedwith specificity”andthe“right to befreeof excessivéorce” is too general)? Defendants

arguethatthey“actedreasonablandprofessionallyanddid nottakeanyactionwith anyintent

3 As onecourtin thisDistrict ha snoted:‘Because plaintiff alleginganexcessivéorceclaimundertheEighth
Amendmenheednotdemonstrata moretharde-minimisinjury, it necessarilyollowsthatthereisnobasigo
becauséthe Suprem€ourthasotherwisemadeclearthatthegoverningstandardindetheEighthAmendments
evenlessprotectiveof aplaintiff thanthestandardindertheFourthAmendment."Jacksoron BehalfofZ.J.v.City
of Middletown No.3:11-cv-00725JAM),2017WL 2218304at*4 (D. Conn May19,2017)(internalquotation
marksomitted)(citing Grahanmv.Conno;490U.S.386,398(1989).
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to causeharmto theplaintiff.” Defs.”Mem.at8—9.Theyintendedo stop“[Conley’s] violent
andunprovokedssaulbf anotheiinmate.”ld. at9. Becauséa reasonableorrectionabfficial
in [] Officer Brysgel'spositionatthetime couldhavebelievedthathisactionswereobjectively
lawful,” theyargueOfficer Brysgelis entitledto qualifiedimmunity.ld. Defendantgontinue
that“thereis absolutelyno evidencehat[Conley] required . . protection.”d.

Mr. Conleyarguedhat“Defendantdhavefailedto provideanyevidencedo showthat
therecouldbeno doubtthatthedefendantsvereentitledto qualifiedimmunity andthat
excessivdorcewasnotused.”Pl.’'sOpp’nat6. In hisview, “by thetime [Officer] Brysgelput
hishandson[him], thethreatwasgone and[Mr. Conley]wasalreadyatastablesurfacen
whichhecouldbesecured.’ld. Furthermorebecausr. Conley’shandswerehandcuffed
behindhisback,“[tjherecouldbenodoubtif [he]fell atthatpoint,hecouldsustainaserious
injury whenhittingthefloor.” 1d. In hisview, Officer Brysgelis “askingthe [Clourtto find that
areasonablefficerwouldfind it okayto tackleahandcuffednmatewhohasnomeango
protecthimself.” Id. With respecto CaptainBlack,Mr. Conleyargueghat“whether[Captain]
Blackdid enoughprfailedto doanythingto protect{Mr. Conley]shouldbepresentetb the
jury” becausein hisview, “[therewasclearlyamissedopportunityto protecttheplaintiff and
to ensurehissafety.”ld.

TheCourtdisagrees.

Evenif therewassufficientevidenceo creategenuinassuef materialfactasto Mr.
Conley’sexcessivéorceandfailureto protectclaims,both Officer BrysgelandCaptairBlack

would beentitledto qualifiedimmunity.
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1. Officer Brysgel

TheSupremeCourthasheld“that ‘the useof excessivehysicalforceagainstaprisoner
may constitutecruelandunusuapunishmenfeven]whentheinmatedoesotsufferserious
injury.” Wilkinsv. Gaddy 559U.S.34,34(2010)(percuriam)(quotingHudsonv. McMillian,
503U.S.1,4(1992)).Therightof aplaintiff mustbedefinedmorespecificallythanthe“right to
befreeof excessivdorce.” City of Escondidg139S. Ct. at503

And if Officer Brysgelhad anobjectivelyreasonabléeliefthathisactionsarelawful, he
is entitledto qualifiedimmunity. Spavoner. N.Y.StateDep’tof Corr. Servs, 719F.3d127,135
(2d Cir.2013)(“So longasadefendanthasanobjectivelyreasonabléeliefthathisactionsare
lawful,” he‘is entitledto qualifiedimmunity.”™ (quotingSwartzv. Isogna 704F.3d105,109(2d
Cir. 2013)).Thatisthecasehere.

While Mr. ConleyargueghatOfficer Brysgelhadanotherchoiceto puthim againsthe
wall, ratherthanputtinghim to theground giventhefastmovingnatureof thisincident,lasting
lessthanthirty secondsthereis nothingin thisrecordto suggesthatOfficer Brysgel'sactions
wereunreasonabldndeedtherecordevidencemainlythevideotapgootage suggestshat
Officer Brysgelhadto actandstopMr. Conleyfrom continuingto attackanothetinmate Given
Officer Brysgel'slimited options eitherputtingMr. Conleyonthegroundor puttinghim against
thewall, Mr. Conleyhasfailedto showthatOfficer Brysgel'sdecisionto choosgheformer
ratherthanthelatterviolatedclearlyestablishethw. SeeReedv. RobertsNo. 3-18-cv-809
(KAD), 2020WL 584355 at*6 n.5(D. Conn.Feb.6,2020 (recognizinghat“evenif it were
determinedhatthechemicalhgentwasnotnecessaryo restoringorder,thecircumstances

depictedonthevideomakeit clearthatit would havebeenobjectivelyreasonabléor Lieutenant
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Wojcik to believehisuseof thechemicalgentid notviolateaclearconstitutionatightandhe
wouldbeentitledto qualifiedimmunity.”).

Accordingly,evenif Mr. Conley’sexcessivdorceclaimwasnototherwisedismissed,
Officer Brysgelwould beentitledto qualifiedimmunity and this claim’s dismissabnthatbasis

2. Captain Black

“[P]Jrison officials haveadutyto protectprisonersromviolenceatthehandsof other
prisoners.’Farmer, 511U.S.at833(internalquotationmarksomitted);seealsoFischl, 128F.3d
at55 (“The EighthAmendment . .imposesn prisonofficials adutyto protectprisoners from
violenceatthehandsof otherprisoners.(internalquotationrmarksomitted)).Furthermorean
officer‘cannotbeheldliablein damages$or failureto intercedaunlesssuchfailure permitted
fellow officersto violateasuspect'sclearly establishedtatutoryor constitutionatights’ of
which areasonablpersonwould haveknown.” Shannov. Venettozzi749F. App’x 10,13 (2d
Cir. 2018)(quotingRicciutiv.N.Y.C TransitAuth, 124F.3d123,129(2d Cir.1997)).
Negligencas insufficientfor afailureto protectclaim.Hayesv. N.Y.C. Dep’bf Corrs., 84F.3d
614,620(2d Cir.1996).

If CaptainBlackhadanobjectivelyreasonabléeliefthathisactionswverelawful, heis
entitledto qualifiedimmunity.Sheehanl35S. Ct. at1774(requiringthatlaw be“sufficiently
definitethatanyreasonablefficial in [the defendant'skhoesvould haveunderstoodhathe
wasviolatingit, meaninghattheexistingprecedent. .placedthestatutoryor constitutional
guestiondbeyonddebaté (internalquotationrmarksomitted)(quotingal-Kidd, 563U.S.at741)).

Asdiscusse@bovethereis noclearlyestablishethw thatCaptainBlack neededo take
anymoreactionthanhedid, giventhevagueandgeneralizedjrievancesubmittedoy Mr.

Conley. Also, asdiscussedbove thereis no clearlyestablishedaw thatOfficer Brysgelacted
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inappropriagly by puttingMr. Conleyontheground therebyundermininganyviableclaim
againstCaptainBlack.

Accordingly,for all of thesereasonsevenif Mr. Conley’sfailureto protectclaimagainst
CaptainBlackwasnototherwisedismis®d CaptainBlackwould beentitledto qualified
immunity andits dismissabnthatbasis
IV. CONCLUSON

Fortheforegoingreasond)efendantsmotionfor summaryudgments GRANTED.

TheClerkof the Courtis respectfullyrequestetb enterjudgmentandclosethiscase.

SO ORDERED atBridgeport,Connecticutthis 2nddayof Juy, 2020.

[s/Victor A. Bolden

VICTOR A. BOLDEN
UNITED STATESDISTRICT JUDGE
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