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UNITED STATES DISTRICT COURT
DISTRICTOF CONNECTICUT

JONATHAN MITCHELL,
Petitioner,

V. : CASENO. 3:17-cv-349MPS)

A. COURNOYER,
Respondent.

RULING ON PETITION FOR WRIT OF HABEAS CORPUS

Petitioner Jonathan Mitchell has filed a peti for writ of habeas corpus pursuant to 28
U.S.C. § 2254 challenging his statonviction on the ground thia¢ was afforded ineffective
assistance of counsel. As discussed belowpé¢tidon and attached documents show that the
petitioner has not exhausted higtetcourt remedies on all grourfds relief before commencing
this action. Accordingly, the petition tssmissed without prejudice to reopening.
l. Background

The petitioner was found guilfter a jury tral on charges of kidnapping, robbery,
conspiracy to commit robbery, burglary, home invasion, carrying a pistol without a permit,
attempt to commit possession of a hallucinoget conspiracy to commit possession of a
hallucinogen. On November 15, 2011, he wadeseed to a totadffective term of
imprisonment of twenty-fivegars, execution suspended after fifteen years, followed by five
years of probation. Pet. at 2. Thdif@ner did not file a direct appeal.

On August 23, 2012, the petitioner filed a petifionwrit of habeas corpus in state court,

Mitchell v. Warden, State PrispiSR-CV12-400941-SSeeECF No. 1-4 at 1-3 (docket sheet).
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He challenged the representation provided by Attorney John Williams. The state court
characterized the claim: “[W]hile there is somention of Mr. Williams’ trial performance, the
attack upon Mr. Williams ... deals almost exclusyeiith issues surrounding the plea, the guilty
plea, or in this case, the lacka plea.” ECF No. 1-1 455-16 (state habeas decision).
Following an evidentiary hearing, thabeas court denied the petitiddeeECF No. 1-1 at 15.

On May 29, 2015, the petitioner filed a peititifor certification taappeal, which was
denied on June 4, 201%eeECF No. 1-4 at 2. On June 19, 2015, the petitioner appealed the
denial of his habeas petitiontlee Connecticut Appellate CouBiee id.On October 11, 2016,
the Connecticut Appellate Court dismissed the appeet id.see als&ECF No. 1-3 at 2
(Appellate Court docket shigeECF No. 1-1 at 12 (Applate Court slip opinion).

The petitioner filed a petition for certification to appeal the dismissal to the Connecticut
Supreme Court. The petition contained twosfoeis, whether the habs court abused its
discretion in denying céfication to appeal, and whetherthabeas court erred in concluding
that the petitioner’s right to effectvassistance of counsel was not violat8eéePet. for Cert.,
ECF No. 1-1 at 1. The petitioner described hagnalas: “Trial counsel performed deficiently
with respect to his pretrial peesentation of the gigoner and said deficiency caused the
petitioner to reject a pretriglea offer that the petitioner would have accepted, but for the
deficiency of his attorney.’ld. at 3. The Connecticut Suprer@ourt denied certification on
November 22, 2016SeeECF No. 1-2 at 1.

The petitioner commenced this actimnpundated petition recetd by the Court on
February 27, 2017. He challenges his conmictin two grounds: trial cmsel was ineffective

during pretrial proceedings because he failedftorm the petitioner of a plea offer and trial



counsel was ineffective during trial besathe was unprepared for trial.

[l. Standard of Review

Before filing a petition for writ of habeas corpus in federal court, the petitioner must
properly exhaust his state court remed@sSullivan v. Boerckel526 U.S. 838, 842 (1999); 28
U.S.C. § 2254(b)(1). The petitioner must preska essential factual and legal bases for his
federal claims to each appropriate state cauctuding the highest state court capable of
reviewing it, to afford the state courts d fand fair “opportunity to pass upon and correct
alleged violations of its pgoners’ federal rights.’Duncan v. Henry513 U.S. 364, 365 (1995)
(per curiam) (internal quotation marks and citation omitted).

Failure to exhaust state remedies may lweigsd only if “there is no opportunity to
obtain redress in state court or if the correctiveepss is so clearly deficient to render futile any
effort to obtain relief.” Duckworth v. Serrancd54 U.S. 1, 3 (1981pér curian); 28 U.S.C. §
2254(b)(1)(B). A petitioner may not, howevsmply wait until appellate remedies are no
longer available and then argtiat the claim is exhauste&ee Galdamez v. Kegrg94 F.3d
68, 72-74 (2d Cir. 2005).

The court mayua spont@lismiss a habeas petition foilfime to exhaust state remedies
only if it is unmistakably clear that the petitier has failed to exhdusis state remedie<Cf.
Acosta v. Artuz221 F.3d 117, 125 (2d Cir. 2000) (permittswga spontelismissal of habeas
petition as untimely only if untimeliness is “uistakably clear from the facts alleged in the
petition”). The petitioner has attached to histfmet copies of the petitiofor certification to the
Connecticut Supreme Court in which he chadles trial counsel’s peesentation only with

regard to the plea offer. Heddnot assert a claim for inefféot representation during trial.



Thus, it is unmistakably clear that the petitiohas not exhausted his state court remedies on
both claims for relief.

When a petitioner files a mixed petitiomgntaining exhausted and unexhausted claims
and demonstrates good cause for failing to exhalliskaims before filig the federal petition,
the Supreme Court has recommended staymdettheral petition to afford petitioner an
opportunity to exhaust his unexhausted claimseansthte courts and return to federal court for
review of all his claimsRhines v. Webeb44 U.S. 269, 277-78 (200%ge also Zarvela v.
Artuz, 254 F.3d 374, 380-83 (2d Cir. 2001) (recommentiwag district court stay exhausted
claims and dismiss unexhausted claims with times to timely complete the exhaustion process
and return to federal court). The district caurtst grant “a stay to exhaust claims in a mixed
petition if the unexhausted clairase not plainly meritless, the petitioner has good cause for
failing to exhaust, and if the pgtiner did not engage in abusigedilatory litigation tactics.”
Woodard v. Chappiy$31 F. App’x 65, 66 (2d Cir. 2016) (citifghines 544 U.S. at 277-78).
II. Discussion

The petitioner alleges that, although counsed vesiained in December 2010 and the trial
did not commence until September 2011, on the first day of trial, counsel did not know who the
state planned to call as wisses and was unfamiliar withyaaf the evidence against the
petitioner. Pet. at 11. At this time, the Cazatnot conclude that a ataithat trial counsel was
completely unprepared is meritless.

The petitioner asserted a claim of ineffeetassistance of counsel in his state habeas
petition. The habeas court noted that thers swane testimony regang representation during

the trial, but concluded that tipgimary claim was a challenge toeprial representation. As this



was the sole focus of the habeas court’s datjgshat was the only issueferenced on appeal.
Ineffective assistance of habeaminsel has been held to constitute good cause for failure to
exhaust state remedieSee Saunders v. Commissigri¢o. , 2016 WL 3812444, at *14 (D.

Conn. July 13, 2016) (noting consensus that @wife assistance of counsel can constitute good
cause and finding that claim of ineffective assiste of habeas counseld proceeding on appeal
without assistance of counsel conged good cause)(citations omitted)).

Further, the Supreme Court held\vtartinez v. Ryan566 U.S. 1,17 (2012), that “a
procedural default will not bar a federal kab court from hearing a substantial claim of
ineffective assistance at trial if, in the [Sta}erstial-review collater&proceeding, there was no
counsel or counsel ind@hproceeding was ineffective.” light of these decisions, the Court
cannot conclude that the patitier lacks good cause for his failure to exhaust. Nor does the
petition demonstrate that the petitioner englageabusive or dilaty litigation tactics.

Further, outright dismissal of the petitianil preclude the petitioner from obtaining
federal review of his claims. There is a gmar limitations period for filing a federal petition
for writ of habeas corpusSee28 U.S.C. § 2244(d)(1). The limitations period commences on the
day the conviction becomes final and is tolleddny time that a collateral challenge to the
conviction is pending in state cou$ee28 U.S.C. 8§ 2244(d)(1) & (2). The filing of a federal
habeas petition, however, does tait the limitations period Duncan v. Walker533 U.S. 167,
172 (2001).

The petitioner’s conviction became final December 5, 2011, at the conclusion of the
time within which he could havided a direct appeal of hsentence. The limitations period

commenced the following day and was tolled 262 days later, on August 23, 2012, when



petitioner filed his state habs petition. The limitations ped recommenced on November 23,
2016, the day after the day on which the Connecsupreme Court denied the petition for
certification to appeal, and cdoded on March 5, 2017, six dayseafthe petitioner filed this
action. Thus, outright dismissal is not warranted.

Rather than staying this case, the Coultaismiss without prejdice to reopening the
case after completion of the exhtomis process. This approaplhovides the same protection as
the issuance of a stay pending exhaustion. Pangitie petitioner to re@m this case after he
exhausts his state court remedies on the secamd tr relief will ensurehat the new petition
will not be barred by the statute of limitations.

V. Conclusion

The petition for writ of habeas corpudd$SMISSED without prejudice. The petitioner
may file a motion to reopen the case after he has fully exhausted his available state court
remedies as to all grounds in the petition.

Within thirty (30) days after the petitionbas completed the exhaustion process as to all
grounds in the petition, he shalkfa motion to reopen this caseporting that kbhgrounds have
been fully exhausted and that he wishes toeadpis case. The motion must be accompanied
by an amended petition for writ of habeas corpetuding the grounds heeeks to have the
Court consider and copies of any state tdacisions documenting the exhaustion of those
grounds.

The Court concludes that jurists of reasaruld not find it debatable that petitioner
failed to exhaust his state court remedies witjare to all grounds inatled in the petition.

Thus, a certificate of appediility will not issue. See Slack v. McDanied29 U.S. 473, 484



(2000) (holding that when a digtt court denies a habeadifien on procedural grounds, a
certificate of appealability shaliissue if jurists of reasonowld find debatable the correctness
of the district court’s decision)The Clerk is directed to &t judgment and close this case.
SO ORDERED this Mday of April 2017, at Hdford, Connecticut.
/sl

MichaelP. Shea
UnitedStateistrict Judge




