Norton et al v. Galligan et al Doc. 158

UNITED STATESDISTRICT COURT
DISTRICT OF CONNECTICUT

KRISTIN NORTON& ROCKWILLIAMS,
Plaintiffs,

V. No. 3:17<cv-395(VAB)

MATTHEW B. GALLIGAN, TOWN OF
SOUTHWINDSOR, & KEITH
YAGALOFF,

Defendants.

RULING AND ORDER ON MOTION FOR SUMMARY JUDGMENT

Kristin Norton and Rock Williams (collectively “Plaintiffs”) have sued Matthigw
Galligan, the Town of South Windsor, and Keith Yagaloff (collectively “Defendamt&he
Town”) under 42 U.S.C. § 1983 for alleging violations of the Fourth Amendment of the U.S.
ConstitutionandArt. I, Section 7 of the Connecticut Constituti@®eSecondAm. Compl., ECF
No. 67-211 2124 (June 5, 2018).

Plaintiffs have moved for summary judgment on their 8 1983 claim of violation of their
Fourth Amendment rights. Mot. for Summ. J., ECF No. 106 (Mar. 7, 2019) (“Pls.” Mot. Summ.
J.”); see alsdMem. in Supp. of Summ. J., ECF No. 106-1 (Mar. 7, 2019) (“Pls.” Supp. Mem.”);
Statement of Material Facts, ECF No. iD@Var. 7, 2019) (“Pls.” SMF”); and Exhibits 1-5,
ECFNo. 106 3-5 (Mar. 7, 2019) (“Pls.” Supp. Ex.”).

Defendants alsbave moved for summary judgment against Plaintiffs’ Second Amended

1 The Second Amended Complaint also contaimskdnder claim against Yagaloff. Second Am. Compl. 1224
Plaintiffs, however, decline to pursue their defamation claim agaagalgff and concede that summary judgment
should be granted on thifaan. Pls.” Reply to Pls.” Mot. Summ. J., ECF No. 125 at 6 (June 27, 2019) (“Pls.’
Reply”) (“Plaintiff [sic] do not intend to further pursue their claims of dedion against DefendaKtith Yagaloff
and therefore will not respond to the arguments raiséts Memorandum. Plaintiffs intent [sic] to withdraw the
defamation count.”).
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Complaint in its entirety. Mot. Summ. J., ECF No. 121 (May 24, 2019) (“Defs.” Mot. Summ.
J.”); see alsdMem. in Supp. of Summ. J., ECF No. 121-1 (May 24, 2019) (“Defs.” Supp.
Mem.”); Statement of Material Facts, ECF No. 22May 24, 2019) (“Defs.” SMF”); Exhibits
A-HH, ECF Nos. 121 3-36 (May 24, 2019).

For the foregoing reasorBlaintiffs’ motion for summary judgment BENIED;
Defendants’ motion for summary judgmentGRANTED in part, as it relates to Mr. Yagaloff
and the Town of South Windsor, but otherwisBENIED. Defendants’ motion for summary
judgment as to the slander claim against Mr. Yagaldff @OT.

l. FACTUAL AND PROCEDURAL BACKGROUND

A. Factual Background?

KristenNorton owns the propergt 460Miller Road, South Windsor, Connecticut. PIs.’
SMF 1 1, apropertyzonedfor residentialuse onlyDefs! SMF { 2; Aff. Of PamelaDliva —

Defs.” Supp.Ex. B, ECFNo. 121-4 { M{May 24, 2019)Since2011,Rock Williams haslived
with Ms. Nortonatthis addressld.; Defs.” Opp'n SMF { 1;Defs! SMF { 3.

Both Plaintiffs own andoperateCT, ContractingServices|.LC, acompanythatcleans
foreclosechomeschangedocks,cutslawnsin thesummer plows drivewaysn thewinter,and
makesothernecessaryepairsto “securethe homedgor futureresale.”PIs.SMF { 2.

From2012to 2017,Ms. NortonandMr. Williams collectedabandonegersonal property

from foreclosechomes, and solidemsatflea marketstagsalesandauctionsDefs.” SMF | 6.

2 Plaintiffs did not submit a Local Rule 56(a)2 Statement of Facts in oppositiceféadants’ motion for summary
judgment. As a result, the facts contained in DefendantsillRale 56(a)(1) statements are deemed admiBee.

D. Conn. L. Civ. R. 56(a)(1) (“Each material fact set forth in the Local Ri(&)8l) Statement and supported by the
evidence will be deemed admitted (solely for purposes of the motion) unless susltémttoverted by the Local
Rule 56(a)(2) Statement required to be filed and served by the opposing party in aeceittattas Local Rule, or
the Court sustains an objection to the facOther facts are drawn from Pls.” SMPefs’ Opp’n SMF, 1221 (May

28, 2019) (“Defs.” Opp’n SMF"); and Defd ocal Rule 56(a)(1) Statement, ECF No. 12{May 24, 2019)

(“Defs. SMF”).



Theyclaimthatall of this personal propertywas carefully storedoutsidein asegregatedection
of thebackyardundertarpsfor futureresale.”Pls.” SMF  3.Their allegedpersonaproperty
included “brokerandsharppiecesof metalandwood, arustedx-ray machine broken household
appliancesndtools, varioupiecesof otherappliancesandtools, brokerpiecesof furniture,old
cartires, pesticidesflammableoils, adilapidatedcampingtrailer, andmiscellaneousther
refuse”thatoccupiedcurbsidespaceandspacdan thefront, back,andside yardsDefs.” Opp’n
SMFT 7.

In October2012,PamelaDliva, the Town’s Zoning=nforcemenOfficer, “receiveda
complaintfrom aresidentabout debris on thglaintiffs’ propertyat 460Miller Road.”Defs.’
SMF 1 9.0nOctober24, 2012Ms. Oliva “performeda visual inspectiofrom the publicstreet.
. .andobservedniscellaneouslebrisstrewnacrosshefront yard, acampingtrailer parkedon
thefront yard,severalargepropane tankgndarustedplow.” Id.

On November 2, 2012(is. Oliva sentaletterto Ms. Norton,thenMs. Lanaa, informing
themthatthe debris oheir propertymetthedefinition of “junkyard” under th& own of South
Windsor Zoning regulationgndinstructingherto remove thalebriswithin tendays.Id. { 11.
After the notice;debris[wasstill] scatteredbouttheir property.”ld. § 12.

In April 2014,Ms. Oliva againvisited460Miller Roadandobserveda large amount of
debris,”which met*“the definition of ‘blighted property’ undethe Town’s anti-blight ordinance .
.. [or] residentialproperties containingccumulatediebris.”Defs."SMF{ 13.

TheTown againsentMs. Norton aletter notifying herthat“460 Miller Roadwas
blightedandthat South Windsor intendeid takeenforcemenaction.” PIs.’SMF  5.Theletter
referencedectiond of theAnti-Blight Ordinancewhich “finds it to be a public nuisander

any person owninginy premisesn South Windsoto maintainsuchpremisesasblighted



property.” PIs.’EX. 1 - May 2, 2014Letter, ECFNo. 3(Mar. 7, 2019)(“May 2014Letter”). The
Letternotified Ms. Nortonthatafailure to removeaccumulatediebrisby May 29, 2014 could
resultin “enforcementactionandpotentialdaily penaltiesof one hundredollars. . . . "ld.

Ms. NortoncontactedMs. Oliva andaskedwhatsheneededo doto comply. According
to her,Ms. Oliva respondedhat she“neededo put afencearoundherpropertysothat
everythingstoredin thebackyardwvashiddenfrom view.” Pls.” SMF { 6. Accordingo the
DefendantsiMs. Oliva told Ms. Nortonthat“sheneededo removeall of the materialproperty,
not just puit behind &ence.”Defs.” Opp’n SMF { 63

On Septembe®, 2014 Ms. Oliva hada blightlien placedon Ms. Norton’s propertyand
notified Ms. Norton of thdien. Defs.” SMF { 16.

On Octoberl0, 2014 Ms. Oliva senta“CeaseandDesist” letterto Ms. Norton,again
notifying herthatherpropertymet thedefinition of “junkyard” andviolatedzoning regulations.
Id. § 18.Theletterrequiredremovalof debrisfrom the property byDctober24, 20141d.

In October2014,Plaintiffsinstalleda stockadéencearoundtheir backyard, PIs.SMF {
7, orleanedthefenceagainstsome of the debrifefs.” Opp’n SMF | 7.They“believedthey
hadabatedhe blight.” Pls.”SMF { 7.

BetweenOctober2014 andviarch 2015,Plaintiffs “installedfencepoststo securehe
fencepiecesbut thefencedid notreacharcundtheentireyard,it containedyapsbetweerthe
fencepiecesandthedebriswasstill publically[sic] visible atall times.” Defs.” Opp'nSMF { 7.

On November 7, 2014\is. Oliva hada caveatecordedn theTown’s landrecords.

Defs.” SMF { 22. A aveat'is awritten noticeto anyone viewing th&andrecordsthatthe

3 Parties do not specify the exact date this conversation occurred.
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plaintiffs’ propertyis a zoning violation.’ld. Plaintiffs receivedthe notice on November 8, 2014.
Id. § 23.

OnMarch 16, 2015Ms. Oliva andMs. Norton spoke on the telephoméds. Olivarecalls
telling Ms. Nortonthatall of the debris omaterialon the propertypeededo be removedthat
placingit behind dencewasinsufficient.Id. § 24.Ms. Norton does natecallthatstatementld.
(citing Defs.” Ex. A —NortonDep.91:2 — 93:25(May 24, 2019)).

Plaintiffs continuedo leavebulky wasteby the curbld. § 26.The Town sentPlaintiffs a
letter stating“that the Town’s trashcollectorwould nottakesuchwastewhenit wasnot properly
storedin wastebins.” Id. TheletteralsoreminedPlaintiffs thatany “wastegeneratedrom [their]
business must bmllectedseparatelyrom [ ] residentiawaste.”Defs.” Ex. S —Non-Acceptable
Bulky WasteMaterials,ECFNo. 121-21at 2 (May 24, 2019).

On November 13, 2019Is. NortonvisitedMs. Oliva’s office. Defs." SMF  29.Ms.
Oliva recallsinforming Ms. Nortonthatblight anddebriswerevisible through the gapis the
fenceand,evenif the debrisverebehind d&ence,the property wouldtill constitutea junkyard.
Id. Shealsorecallstelling Ms. Nortonthatonly removal ofall thematerialor debris would
correcttheceaseanddesist.ld. Ms. Norton does natecallMs. Oliva using theword “junkyard.”
Id. 9 30(citing NortonDep.113:7 — 115:25).

In DecembeR015, theTown preparedarevisedanti-blight ordinance, or “Ordinance #
207,” Defs.” SMF | 35, ancenactedt onJanuaryl9, 2016. PIs.SMF { 8.“Blighted Structure”
is definedwithin the ordinancas“propertiesthatfail to bemaintainedpropertieghatinclude
improperlystoredgarbagetrash,anddebris,propertieghatincludeattractionof illegal activity

or attractivenuisane, andanexistenceor usethatinterfereswith reasonablandlawful use of



other propertiesvithin the neighborhood[.]Defs.” SMF { 36(citing to Defs.” Ex. AA —
Ordinance #207CFNo. 121-29at 2 (May 24, 2019)“Ordinance#207")).

Penaltiedor offensesof Ordinance #207 includ@ citationor summons for &iolation
of this ordinance.” PIs.SMF | 9;Defs.” Opp’nSMF { 9.The ordinanceallowsfor additional
enforcementneans:

[T]he Town Manageris authorizedo initiate legal proceedingsn

the Superior Courfior theimmediatecorrectionof the violation(s),
collection of any penaltiesandthe recoveryof all costsincluding
costsof remedialaction,courtandthereasonablattorney’sfees. .

. Further,theTown Manageror EnforcemenOfficer areauthorized
to takesuchimmediateactionasmay be providecderein.

Pls.” SMF 1 9;Defs.” Opp’n SMF { 9.Section10,titled “ImmediateAction,” provides:

[(@)] Wherethe Town Manageror EnforcemeniOfficer determine
thatthereis a conditionthat causesanimmediatedangerto health,
safetyor welfareof theusers,occupantor ownerof propertyor to

health,safetyor welfare of residentsof thetown or thatthereis an

immediatedangerto other propertysuch officer shall causethe
town or its agents oemployeedso makeimmediaterepairsor to

effectwhateverotherwork may benecessaryo eliminatethecause
or cause®f suchdangerandplacealien on thesubjectpropertyfor

the costof therepairsor otherwork.

[(b)]Wherethe Town Manageror EnforcementOfficer determine
that thereis a conditionthat causesan immediatedangerto the
health safetyor welfareof theuserspccupant®r owner ofproperty
or to health,safetyor welfare of residentsf thetown or thatthere
isanimmediatedangeto other propertysuchofficer andhisagents
shall have the righto enteruponsaid property for the purpose of
evaluatingthe extent and causesof the dangerand for making
repairs Defs.” SMF  37(citing Ordinance #20@t 5-6),

(c) As soonas practicable the officer enteringthe propertyfor a
purposesetforth aboveshall take all reasonablefforts to contact
the owner,lesseeor occupant of thesubject property and give
informationconcerning th@eedfor immediateaction.



Pls.” SMF 1 10;Defs.” Opp’nSMF 1 10.

From Januaryto March 2016, debrisndmaterialwerepresenbon Plaintiffs’ Property.
Defs! SMF 11 45, 47.

OnApril 19, 2016Plaintiffs contendhat“the backyardof 460Miller Roadwas
completelyencircledwith a stockadéencewith no trespassingignsthatpreventedanyonefrom
entering.” PIs.SMF { 11. Asegregatedectionof the backyardheld“palletsandplasticbins
containing theeclaimedpersonapropertycoveredwith tarps.. . .” Id. Defendantgnaintainthat
thefencecontainedyapsand“debriswaspublically[sic] visible atall times.” Defs.” Opp’n SMF
1 11.“The debriswasnotlimited to any ‘segregatedection.”ld.

On April 19, 2016,Town ManagemMatthewGalliganandWilliam (“Billy”) Mitchell,
the ownerandoperatonof EnvironmentaBServices)nc. (“ESI”) visited460Miller Road. PIs.’
SMF | 12.ESlis a “vendor approvedéontractormeaningeSl’s servicesareretainedonanas
neededasisto cleanup environmentaksuesDefs.” SMF I 49.Ms. Oliva hadpreviously
expressea@oncerns about th@aintiffs’ propertybecauséthey werestoringdebristhat could
breakdown outsiden theiryard” andbecausef thepossibility of “mosquitosandinsects
breedingn the standingvateranddebristhatwaspiled upon the property.Defs.” SMF { 50.
Mr. Galligansharedsimilar concernsld. I 51.

Mr. Galliganalsoknewthatthe catchbasislocatedon 460Miller Roaddrainedinto Plum
Gully Streamwhich ultimately depositgnto the ConnecticuRiver.Id. § 52.The Connecticut
Departmenbf Energyand EnvironmentaProtection‘requiredthe Town to be responsibléor
any dangeroushemicalsor other liquidghatleakedinto catchbasinghatleadto such
watercourse.ld. Residenhadcomplainedabout thePlaintiffs’ storing ofair conditionersand

refrigeratoran their backyardandhadexpressedoncernthat“Freon|[ ] couldleakinto the soil



whentheair conditionersvereleft outsideto rustandbreakdown.” Id. I 53.Mr. Galliganalso
expressed@oncernabout the oldurniture storedoutsideas“there could be paint thinnesnd
shellacthat couldbreakdownandgetinto the soilandgroundwater.’id. § 54.Mr. Mitchell
statedsimilar concerngo Mr. Galliganon theApril 19, 2016visit. Id. { 56.

During thevisit, Mr. Galligansaw*air conditioners[a] refrigerator paints,debris,
brokenfencepipes,rustedtools,andmangledmetal.. . which confirmedtheimmediatedangers,
healthhazardsandblight on theplaintiffs’ propertyaspreviously reported.Id. § 55.

Mr. GalliganandMr. Mitchell wereaskedo leaveby Mr. Williams, but continuedo
look over thestockaddenceinto thePlaintiffs’ backyard. PIs.SMF { 12.Mr. GalliganandMr.
Mitchell eventuallycalmly walkedaway,gotin their vehicle,anddroveoff. Id.q 13.Ms. Norton
learnedof thevisit from Mr. Williams anda video he toold. § 12.

After learning of the incideniyls. Norton“immediatelywentto South Windsoir own
Hall to speakto [Mr.] Galliganwho responded by rudepndloudly yelling at[Ms.] Norton,
causingherfearfor herpersonakelf],]” sosheleft withoutan“explanationasto [ ] South
Windsor’sspecificconcerns or proposed actionkl”  14. DefendantdenythatMr. Galligan
“rudely andloudly yelledat Ms. Norton” and,converselystateMr. GalliganinformedMs.
Norton“that itemswould beremovedrom herproperty.”Defs. Opp’'nSMF { 14.

OnApril 20, 2016 Mr. Galligan,Mr. Mitchell, employees oESI, andother South
Windsoremployeesappeareat 460Miller Road. Pls.SMF § 15.Defendantlarify that,at
7:00A.M. onApril 20, 2016 Mr. Galligan,Mr. Mitchell, severaESI employeesandtwo South
WindsorPoliceOfficers“arrived on the publicstreetin front of theplaintiffs’ property.”Defs.’
Opp’n SMF 1 15.Plaintiffs “were presentedvith no court order osearchwarrant.”Pls.” SMF

16; Defs. Opp’n SMF { 16.Plaintiffs characterizéefendantsactionsas“breakingandentering



through the stockadencel[,]” Pls.” SMF  16,while Defendantstatethey“removeda portion
of theplaintiffs’ fencesothatthey couldenterthe backyardatwhich pointthey broughttwo
largedumpsters . .andthe ESlemployeedeganthecleanupactionby removing debriard
placingit in dumpsters[,]Defs.” Opp’n SMF | 16.

ltemsfoundstoredin Plaintiffs’ backyard orApril 20, 2016, includetian x-ray machine,
propane tanks, variousls, paints,pesticidestires, broken tools, aryer,air conditioners,
microwavesarefrigerator electricfans,avacuummotor,piecesof furniture, broken household
appliancessharppiecesof woodandmetal,largepiles of scrapmetal,andothersimilaritems.”
Defs.” SMF 1 59.Pilesof scrapmetalwerealsoin the backyardld. { 60.

Plaintiffs protestecandweretold by the South WindsdpPoliceDepartmentheywould be
arrestedf theyinterfered.Pls.’ SMF  17.DefendantsnaintainPlaintiffs werenottold they
would bearrestedDefs.” Opp’'nSMF ] 17.

Defendantsemovedapproximatly tento twelvelargeroll dumpstersvith personal
property,which hadbeenstoredfor futureresale Pls.” SMF | 18.

After receivinga phonecall from Mr. Galliganon April 20, 2016Defs.” Opp’n SMF 1
19, Mr. Yagaloff appeare@ndenteredPlaintiffs’ propertythatsameday, Pls." SMF { 19.
DefendantsecallthatMr. Yagaloff neverenteredhe propertyandhada conversatiowith Ms.
Nortonadjacento the propertyDefs.” SMF { 19.In the conversatiorivir. Yagaloff“explained
the purpose of theleanupactionwasto enforcethe Town’s zoningndblight regulations,’and
Ms. Nortonnevertold him to leavethe propertyatanytime. Id.

Ms. NortonalsorecallsESI employees taking debris their personalehicles rather
thanthe dumpster. PISSMF  20.Defendantglarify thatMs. Nortontestified“she observed

ESlemployeesvho were‘hired to takethedebrisoutinsteadof puttingit in there,into the



dumpstertheywerewalking with thatto their vehicles.”” Defs.” Opp’n SMF 20 (quoting
NortonDep.163:22-25).

Plaintiffs allegethecleanup, orviolation of rights,lastedfour days includingipril 19,
2016. Pls.'SMF { 21. Defendants contetithtthe clearrup wasnot unlawful or aviolation of
rights,andthatMs. Nortontestifiedthecleanupwentonfor two or threedays.Defs.” Opp’n
SMF 9 21; NortorDep.160:1-8.

As for theimmediatedangempresenat 460Miller Road,Mr. Galligantestifiedthatthere
wasmaterial“that neededo beevaluatecandremovedlt wasagarbagedumpandit wasn'ta
controlled environment,andthat otherresidentialproperties “could baffectedaswell by any
type ofleachingfrom that —from standingwateror whaeverleaksout ofthatarea.”Pls.” SMF
22 (quoting PIs.Ex. 5 —GalliganDep.,ECFNo. 3at 28:3-15(Mar. 7, 2019)) Mr. Galligan
repeatedhattheimmediateenvironmentatlangerallowedhim to takeactionanddid notrequire
him to goto SuperiorCout first. Id. T 23.

On SeptembeR7, 2016, thdownrecordedalien of $26,556.80or the cleanupcosts
incurredbetweenApril 20andApril 22, 20161d. T 25.

B. Procedural History#

OnMarch7, 2019 Plaintiffs filed amotionfor summaryjudgment. Motfor Summ.J.,
ECFNo. 106(Mar. 7, 2019)“Pls.” Mot. Summ.J.”). Plaintiffs alsofiled a supporting
memorandum, PIs.” SupMem., astatemenbf materialfacts,Pls.” SMF; and supporting

exhibits, PIs.” SuppEXs.

4The Court presumes familiarity with procedural history precedingetnetions for summary judgment. The Court
omits the motion for summary judgment filed by Environmental ServicesatacBilly Mitchell as those
Defendants have been dismissed, following a stipulation of dismsesaot. for Summ. J., ECF No. 119 (May

22, 2019); Stipulation of Dismissal, ECF No. 154 (Dec. 9, 2019).
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OnMay 24, 2019Defendantalso movedfor summaryjudgment. Motfor Summ.J.,
ECFNo. 121 (May 24, 2019) Defendantgiled a supporting memoranduiiefs.” Mem., ECF
No. 121-1(May 24, 2019); statemenbf materialfacts,Defs. SMF, andsupporting exhibits,
ECFNos.121-3to 121-36.

OnMay 28, 2019Defendantdiled anopposition memoranduto Plaintiffs’ motionfor
summaryjudgmentDefs.” Opp’nMem.,ECFNo. 122(May 28, 2019); astatemenbdf material
factsin opposition Defs,” Opp’n SMF; andaccompanying exhibitefs. Opp’'n Exs. ECFNos.

122 3-33(May 28, 2019).

OnJune 24, 201 R laintiffsfiled a combinedeply to Defendantsoppositionto their
motionfor summaryjudgmentandanobjectionto Defendantstrossmotionfor summary
judgment. Pls.Replyto Pls.” Mot. Summ.J., ECFNo. 125 (June 24, 2019)PIs.” Reply”).

OnJune 27, 201Pefendantdiled a responsw Plaintiffs combinedesponse/reply
Defs.” Responsd=CFNo. 126 (June 27, 2019)Defs.” Response”).

OnFebruary27, 2020the Courtheld amotion hearing on the pending motiofts
summaryjudgment. Minute EntryCFNo. 157(Feb.27, 2020).

. STANDARD OF REVIEW

A court will grant a motion for summary judgment if the record shows no genuine issue
as to any material fact, and the movant is entitled to judgment as a mattereédar. Civ. P.
56(a). The moving party bears the initial burden of establishing the absence of a genuire disput
of material factCelotex Corp. v. Cartretéd77 U.S. 317, 323 (1986). The non-moving party may
defeat the motion by producing sufficiewidenceto establish that there &sgenuine issue of
material fact for trialAnderson v. Liberty Lobby, In&77 U.S. 242, 249 (1986).Tihe mere

existence osomealleged factual dispute between the parties will not defeat an otherwise
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properly supported motion for summary judgmeng; ibquirement is that there be genuine
issue ofmaterialfact” Id. at247—-48 (emphasis in the original).

“[T]he substantive law will identify which facts are mateti&dl. at 248. “Only disputes
over facts that might affect the outcome of the suit under the governing law will properly
preclude the entry of summary judgmendl’; see Graham v. Hendersd8® F.3d 75, 79 (2d Cir.
1996) (“[M]ateriality runs to whether the dispute matters, i.e., whether it confeetsghat can
affect the outcomander the applicable substantive layciting Anderson477 U.S. at 248)).

“The inquiry performed is the threshold inquiry of determining whether there is the need
for a tria—whether, in other words, there are any genuine factual issues that preyely c
resolved only by a finder of fact because they may reasonably be resolved in favor of either
party.” Anderson477 U.S. at 250. When a motion for summary judgment is supported by
documentary evidence and sworn affidavits ashehionstrates the abserafea genuine issue of
material fact, the non-moving party must do more than vaguely assert the existence of some
unspecified disputed material facts or “rely on conclusory allegations or unsudistnti
speculation.’Robinson v. Concentra Health Servsg., 781 F.3d 42, 44 (2d Cir. 2015) (citation
omitted).

The party opposing the motion for summary judgmemist come forward with specific
evidence demonstrating the existence of a genuine dispute of materididfddt.the evidence
is merely colorhle, or is not significantly probative, summary judgment may be granted.”
Anderson477 U.S. at 25(citing Dombrowski v. Eastlan®87 U.S. 82, 87 (1967First Naf|
Bank of Ariz. v. Cities Serv. C&91 U.S. 253, 290 (1968)).

Whendeciding amotionfor summaryjudgment, a cournayreviewtheentirerecord,

including the pleadings, depositiomsiswerdo interrogatories, admissioreffidavits,andany
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other evidence ofile to determinenvhetherthereis any genuingssueof materialfact. Seefed.
R. Civ. P.56(c); Pelletierv. Armstrong No. 3:99cv-1559 HBF), 2007WL 685181 at*7 (D.
Conn.Mar. 2, 2007) In reviewingtherecord,acourtmust “construe thevidencan the light
most favorabléo the non-movingartyandto drawall reasonablénferencesn [his] favor.”
Gary Friedrich Enters., L.L.Cv. Marvel Characters)nc., 716 F.3d 302, 312d Cir. 2013)
(citationomitted).If thereis any evidencen therecordfrom which areasonabléactual
inferencecouldbedrawnin favor of the non-movingartyfor theissueonwhich summary
judgmentis soughtthensummaryjudgments improper.See Sedns. Co. of Hartfordv. Old
Dominion Freight Lindnc., 391 F.3d 77, 88d Cir. 2004).
1. DISCUSSION

A. TheFourth Amendment Claims®: The Relevant Legal Standard

The Fourth Amendmenprotects’[tlhe right ofthe peopleto besecuren their persons,
housespapersandeffects,againstunreasonablsearcheandseizures.’'U.S. ConstamendlV.
A searchoccurswhen“the person invokingthe Fourth Amendment’s] prettioncanclaim a
‘justifiable,” a‘reasonable,or a‘legitimate expectation of privacythathasbeeninvaded by
government action.Smithv. Maryland 442U.S.735, 740 (1979).The [Fourth] Amendment
does noprotectthemerelysubjectiveexpectatiorof privacy, but only those ‘expectationfhjt
societyis preparedo recognizeas‘reasonable.”Oliver v. United States466U.S.170, 177

(1984) (quoting<atzv. United States389U.S.347, 361 (1967{Harlan,J., concurring))).

5 Plaintiffs move for summary judgment on their Fbutimendment claim. Pls.’ Supp. Mem. a2 1Plaintiffs
initially brought the Fourth Amendment claim with a Connecticut state law claim fiativios of Art. |, Sec. 7 of
the Connecticut Constitution. Second Am. Compl., ECF Ndl §Y 2224 (June 5, 2018). Plaintiffs, however, do
not mention this part of the claim in their motion for summary judgment. The Colthughnalyze their motion
only with respect to the Fourth Amendment.
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“Whetherasearchs reasonablés determinediy assessingon the one hand, the degree
to whichit intrudes uporanindividual’s privacy, and, on the other, ttiegreeio whichit is
neededor the promotion ofegitimategovernmentainterests.”United States/. Massey 461
F.3d 177, 1782d Cir. 2006)(internalquotationmarksomitted);seealso Grahanv. Connor,
490U.S. 386, 396 (1989fthereasonablenessquiry balancesthe nature andjuality of the
intrusion on the individual’s Fourth Amendmeniterestsagainstthecountervailing
governmentainterestsat stake”).

“[A]ldministrative searches . .aresignificant intrusions upon theterestgrotectedoy
the Fourth AmendmentCamarav. Municipal Court ofCity andCty. of SanFranciscq 387
U.S.523, 534 (1967)seealsoPalmieriv. Lynch 392 F.3d 73, 78-7@d Cir. 2004)(“A
warrantlessnspection of a privatdwelling by a municipabdministrativeofficer without the
consent of thewneris generallyunreasonablabsenspecificallydelineatectircumstances.”).
Whenadministrativesearcheare“authorizedand conducted without earrantprocedurdthey]
lack thetraditionalsafeguardsvhich the Fourth Amendmemguaranteeto the individual[.]’1d.;
seealsoDutkiewiczv. City of Bristol, No. 3:11-CV-00790(JCH),2011 WL 3267761at*2 (D.
Conn. July 28, 2011Administrative searchesonductedvithout awarrantprocedureanay
implicate FourthAmendmenfprotectionsenforcedagainstthe statethrough the Fourteenth
Amendment.”).“[R]outine inspection of the physicabrdition of private propertygualifiesas
asearchgventhoughit may be a'lesshostileintrusionthanthetypical policeman’ssearchor
thefruits andinstrumentalitieof acrime.”” Coxv. Dawson No. 3:18¢v-578(JBA), 2020WL
127890,at*5 (D. Conn.Jan.10, 2020) (quotingcamarg 387U.S.at 534).

“[P]Jrobable cause'to issue avarrantto inspectmustexistif reasonabléegislativeor

administrativestandard$or conductinganareainspectionaresatisfiedwith respecto a
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particulardwelling.” Camarg 387U.S. at538. “In determiningwhether garticularinspection
is reasonable-andthusin determiningwhetherthereis probablecauseo issueawarrantfor that
inspection—theneedfor inspection must bereighedin termsof thesereasonablgoals ofcode
enforcement.’ld. at 535. Courtsnay look to administrativestandards$o ascertairprobable
causethestandardémay bebasedupon thepassagef time, thenatureof the building (e.g.,
multifamily apartmentouse), or the condition of tleatirearea,buttheywill notnecessarily
depend upospecificknowledge of the condition ofgarticulardwelling.” Id. at 538.
Commerciakentershavelessprotectionthanthe home under the Fourth Amendment,
wherea “home[was] convertednto acommercialcenterto which outsidersareinvited for
purposes ofransactingunlawful business arrantingalesserprotection of the Fourth
AmendmentLewisv. United States385U.S. 206, 211 (1967);eealsoNewYorkv. Burger, 482
U.S.691, 703 (1987(In otherwords, the regulatorgtatutemustperformthetwo basic
functions of avarrant:it must advise the owner of tbtemmerciapremiseghatthesearchs
beingmadepursuanto thelaw andhasa properlydefinedscope andit mustlimit thediscretion
of theinspectingofficer.”); cf. Lewis 385U.S.at211(“[T]his doesnotmeanthat,whenever
entryis obtained bynvitation andthe locuss characterize@saplaceof businessanagentis
authorizedo conduct agenerakearchor incriminatingmaterials[.]”)
Thedecreaseeéxpectatiorof privacyin commercialareasdependsin part,on the type of
industry a businessésengaged inBurger, 482 U.Sat 700(expectatiorof privacyis
“particularly attenuatedn commerciapropertyemployedn ‘closely regulated’industries”
wherethereexistsa longtradition of closegovernment supervision”Regularinspection does
not completelyeliminateFourth Amendment protectionsyenthough junkyardsnay beclosely

regulatedn Connecticut, ConrGen.Stat.§ 22a-117¢tseq.

15



Warrantlessearchef pervasivelyregulatedousinessearereasonablé threecriteria
aremet.

First, theremust be asubstantial’governmentnterestthatinforms

the regulatoryschemepursuantto which the inspectioris made.
Second, thavarrantlessnspections must b@mecessaryto further
[the] regulatoryscheme.’. . . Finally, ‘the statute’sinspection
program,in termsof the certaintyandregularity of its application,
[must] provid[e] a constitutionally adequate substitute for a
warrant.’In other words, the regulatosyatutemustperformthetwo

basic functions of awarrant: it must advisethe owner of the
commercialpremiseghat thesearchis beingmadepursuanto the
law andhasaproperlydefinedscopeandit mustlimit thediscretion
of the inspectingfficers.

Burger, 482U.S. at 702 (internalcitationsomitted).

Other exceptions to the warrant requirement include, among others, searches undertaken
because of exigent circumstances and or when the officials conducting theastaxh
community caretakers. “In determining whether exigent circumstances existitpa
warrantless search, ‘[tjhe core question is whether the facts, as they d@idheemoment of
entry, would lead a reasonable, experienced officer . . . to believe that there was anaggent
to render aid or take action.Tiramani v. Johnsor307 F. Supp. 3d 31, 37-38 (D. Conn. 2018)
(alteration in the original) (quotingnited States v. Klum®36 F.3d 113, 117-18 (2d Cir.
2008));see also Kentucky v. Kin§63 U.S.t 452, 460 (2011) (“One well-recognized exception
applies when “the egencies of the situation’ make the needs of law enforcement so compelling
that[a] warrantlessearchs objectivelyreasonablender the Fourth Amendment.” (quoting
Minceyv. Arizonag 437U.S.385, 394 (1978))). Courts appay objectivetestthat“turns on . . .
thetotality of thecircumstancesonfrontinglaw enforcemenagentsn the particularcase.”Kirk

v. Louisiang 536U.S. 635, 638 (2002):Any warrantlesentrybasedon exigentircumstances,

must,of course be supported by a genuiarigeny.” King, 563U.S.at 470(citing Brigham
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City, 547U.S.at 406).“In determiningwhethertherewasan‘urgentneed’to takeaction,the
‘gravity of the underlyingpffense’is consideredan importantpart of [the] constitutional
analysis.”Harris v. O’'Hare, 770 F.3d 224, 23&d Cir. 2014) (quotingNelshv. Wisconsin466
U.S.740, 751-52 (1984)).

Similarto the exigentircumstancesxceptions thecommunitycaretakingexception
which encompassegsolice functionstotally divorcedfrom thedetection,nvestigation, or
acquisitionof evidenceelatingto theviolation of acriminal statute.”"Cadyv. Dombrowski 413
U.S.433, 441 (1973)orexample,[p]olice officersmayenteradwelling without awarrantto
renderemergencyaid andassistancéo a person whortheyreasonablyelieveto bein distress
andin needof thatassistance.Tierneyv. Davidson 133 F.3d 189, 19@d Cir. 1998)(internal
guotationmarksandalterationomitted).

B. TheApplication of this Standard to the Various Fourth Amendment Claims

Ms. NortonandMr. Williams bring FourthAmendmentlaimsagainsthreeparties:
MatthewGalligan,the Town Managerfor South Windsorin his individualcapacity the Town
of South Windsotitself, andKeith Yagaloff, the Town of South Windsor’s counset) his
individual capacity.

Ultimately, for thereasongliscussedelowandhavingconsideredheseclaims the
Courthasconcluded the following.

First, thereis a genuinessueof fact with respecto whetherMs. NortonandMr.
Williams’s rights haveébeenviolatedunder thed=ourthAmendmentAs aresult,thesummary
judgmentmotion brought byMs. NortonandMr. Williams must be denied.

Secondthatsamegenuingssueof materialfact requiresthedenialof the motiongor

summaryjudgment brought bir. Galligan.While Mr. Galliganalternativey arguesor
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dismissalof the Fourth Amendmemtaimsagainsthim under theualifiedimmunity doctrine,
therearefactualissueghatfirst must beesolvedbeforethatdoctrinecanproperlybeappliedto
theclaimagainstim.

Third, thesummaryjudgmentmotion brought byMr. Yagaloff must be grantedeven
thoughtherearefactualissuesvhich must beesolvedon key FourthAmendmenissuesMr.
Yagaloff neverthelesss entitledto qualifiedimmunity. Thereis no clearly establishedaw that
anattorneyseekingo providelegaladviceto hisclient should besubjectto a Fourth
Amendmentlaim for failing to prevent higlientfrom violating the Fourth Amendment.

Fourth, thesummaryjudgmentmotion brought by th& own of South Windsowill be
granted By not respondingpo this particularclaim, onepredicatecon bothMr. Galligan'slegal
authority,asthe Town of South Windsor'§ own Managerto hold theTown of South Windsor
liable for violating the FourthAmendmentandwhetherMr. Galligan’sactionsactually violated
the Fourth Amendmenhk/s. NortonandMr. Williams have abandonétiis claim. Of course as
apracticalmatter,becausér. Galligan’ssummaryjudgmentmotionwill bedenied, théey
issuewith respecto the claim againstthe Town of South Windsor-whetherMr. Galligan
violatedMs. NortonandMr. William’s Fourth Amendment rightsw«ll still goforwardto the
jury.

1. TheCommon Factual Issues

Theresolution of thelaimsagainstachparty restsuponwhetherthewarrantlessearch
of the propertyat 460Miller Roadcanbejustified under the FourtAhmendmentin resolving
thisissue,the Courffirst mustdetermindf severafactualissuescanberesolvedat this stageor
mustawaitresolution by a jury(l) if it canbefairly saidthatMs. NortonandMr. Williams used

this propertyfor commercialpurposes(2) if so,whetherexigentcircumstancesxistedto justify
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theactionsof theofficials of theTown of South Windsorand(3) if exigentcircumstanceslid
not exist,whetherthe communitycaretakingexception otherwise should apgigdprovide
justificationfor theactionsof theofficials of the Town of South WindsorAs discussedbelow,
thesecritical factualissuesmust beresolvedby a jury.

DefendantsarguethatPlaintiffs’ “propertywasnotsubjectedo anunreasonablsearch
andseizureunder thd=ourthAmendment.'Defs.” Opp’nMem. at 15. Althoughtheir property
waszonedfor residentialuse,“plaintiffs wereusingtheir residentialpropertyto carry out ascrap
andjunk business.id. at 17.As aresult,in Defendantsview, becauséthe plaintiffs were
runninganillegal scrapand junk bsinessrom their residentialproperty their expectatiorof
privacywasgreatlydiminished[,]’asFourth Amendment standardsedifferentwith respecto
commercialpropertiesld.

Plaintiffs claim theyareunawareof Connecticut regulations regardingithjenk and
scrapacquisitionsaswell asstorage of hazardowgasteandenvironmental contaminaniSefs.’
Opp'’nMem.at17.1d.

The Courtagreeswvith Defendantsto someextent.

As the Supreme Court has long heltgreis diminishedFourth Amendment protection
wherea “home[was] convertednto acommercialcenterto which outsidersareinvited for
purposes ofransactingunlawful business warrantingalesserprotection of the Fourth
AmendmentLewis 385U.S.at211. But given the hybrid use of 4B0ller Roadasboth a
residenceindaplaceof businessheforedeterminingwhat FourthAmendmenstandards
relevantthis thresholdssuemust bedecided And the resolution ofhisissue which requires
credibility determinationsshould be done byjary, notthis Courtat the summaryjudgment

stageln re Dana Corp, 574 F.3d 129, 15@2d Cir. 2009)(“[The courtmustdraw all reasonable
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inferencesn favor of the nonmoving partgndit maynot makecredibility determinations or
weight theevidencg]” (emphasisn the original));seealsoCicio v. Lamorg No. 9:08-CV-432
(GLS/DEP),2010WL 1063875at*8 (N.Y.N.Y. Feb.24, 2010)“the weighing ofsuch
competingevidenceno matterhowweakplaintiff's claim mayappearpresentsa question of
credibility thatmust beeft to thetrier of fact” (citationomitted)).

As aresult,becausehis factualissuecannot balecidedat this stage summaryjudgment
is deniedto bothPlaintiffs andDefendants.

Evenif thiswerenot thecase both theexigentcircumstanceandcommunitycaretaking
exceptions require resolution faictualissues

Here,Defendantarguethatthey“had specificinformationabout thenealth,safety,and
environmentaémergenciethatexistedon theplaintiffs’ property.”’Defs.” Opp’nMem. at 14.
More specifically,theyhada “significantinterestin regulatingsuchpotentiallyhazardous
activity,” especiallyconsidering thdlegal businessandstorage ohazardousnaterialsid. at 18.
Defendantslsoclaim thattheyactedbecauséthe plaintiffs’ propertywasa blighted junkyard
thatposed seriousealthandsafetyconcerngo the community, including environmental
hazardsbreedingnsectsandrodentsgcreatinganattractivenuisancepermited continued blight,
anddriving down property values[.Jd. at 21. Thus,in theirview, their actionswerereasonable
ascommunitycaretakersid.

In responseRlaintiffs arguethat no healthandsafetyconcernsvere presenivhenthe
allegedlyillegal searchwasconducted. PIsReplyat 2. Plaintiffsrely on a Superior Court ruling
from February2019, holdinghatMs. Norton“neverreceivedadequateotice of anyviolations

under theexistingor previous blight ordinancedd. at 2-3 (citing Town of South Windsar.
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Kristin Lanata (a.k.aKristin Norton) HHD-CV-17-6083374S, 2019/L 1399954(Super.Ct.
Conn.Feb.14, 2019)).

Summaryjudgment, however, should deniedwhenthereare“genuine dispute[s] about
whetheranemergencyexisted[.]"WWBITV Inc. v. Village of Rouses Poin689 F.3d 46, 5(2d
Cir. 2009);seealsoTerebesv. Torresq 764 F.3d 217, 24@d Cir. 2014)(“We thereforeagree
with thedistrict courtthattheissueof exigencyis not appropriatelglecidedon summary
jdugment.”);Palmieriv. Kammerey 690F. Supp. 2d 34, 48D. Conn. 2010) (denyingummary
judgmentwhere“a reasonablgury could concludehatno exigentircumstancesxisted
justifying awarrantlesentryandwarrantlessearch”) In otherwords,theseissuesshould be
resolvedby a jury, nothis Courtat thesummaryjudgmentstage.

Accordingly,to theextentthatany party seels to resolve theviability of the Fourth
Amendmentlaim, basedon theapplicationof any applicablestandard or any exception,
summaryjudgmentwill be denied.

1. Qualified Immunity

“[G]overnmentofficials performingdiscretionaryfunctionsgenerallyareshieldedfrom
liability for civil damagesnsofarastheir conduct does natiolate clearly establishedtatutoryor
constitutional rights oivhich a reasonablpersonwould have known.Harlow v. Fitzgerald 457
U.S.800, 818 (1982However,“a defendanis entitledto qualifiedimmunity only if hecan
showthat, viewing the evidencm the light most favorabl® plaintiffs, noreasonablgury could
concludethatthedefendantactedunreasoablyin light of theclearlyestablishedaw.” Golodner
v. Berliner, 770 F.3d 196, 20&d Cir. 2014) (quotingddemoretv. Zegarelli, 451 F.3d 140, 148

(2d Cir. 2006)).
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“To overcome the defense @fialifiedimmunity, a plaintiff must show botiil) the
violation of aconstitutionalright and(2) thatthe constitutional rightvasclearly establishect
thetime of theallegedviolation.” Huthv. Haslun 598 F.3d 70, 78d Cir. 2010)(citing Pearson
v. Callahan 555U.S.223, 232 (2009)).

Both Mr. GalliganandMr. Yagaloff seekqualifiedimmunity. Defendantsarguethatthey
areentitledto qualifiedimmunity in their individual capacitiedbecauséplaintiffs havefailed to
demonstratehatthe municipaldefendantsleprivedthemof any constitutional right.’'Defs.’
Opp’nMem. at 24.1t is their view that,evenif any of Plaintiffs’ rightsallegedlywereviolated,
“it is beyond disputéhatsuchrightswerenotclearlyestablified.”1d. at 26.

Plaintiffs arguethat Defendant&renot entitledto qualifiedimmunity. In their view, the
“right to befreefrom unlawful searchesandseizures. . .,” Pls.’Replyat5, is well-established
andDefendantwiolatedthatclearly establified constitutional rightid.

The Courtagreeghatqualifiedimmunity is not appropriatevith respecto Mr. Galligan,
atleastnot nowandon thisrecord. The Courtdisagreesvith respecto Mr. Yagaloff andwill
dismissthe Fourth Amendmemiaim aganst himbecausef the qualifiedimmunity doctrine.

For thesamereasonsliscussedibovethatthe FourthAmendmentlaim cannot be
resolvedat thesummaryjudgmentstage Mr. Galligan’squalifiedimmunity defensecannot be
resolvedat this stageeither.Becausethejury must resolvevhetherthe propertywasbeingused
for commercialpurposesandwhetherthefactsexistfor theapplicationof eitherthe exigent
circumstancegxception or theommunitycaretakingexceptionthis Court cannotlecide
whetherqualified immunity should beappliedto Mr. Galligan’sactions until thoséactualissues
areresolvedSee Lorey. City of Syracusg670F.3d127, 1622d Cir. 2012)(“[Q]uestionsasto

whatsituationconfrontedthe city’s corporation counseljyhatactshe performedandhis
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motivationin performingthoseactswerequestions ofact; theywereto be—andwere—
answeredy thefactfinder.”) (citationsandinternalquotationmatks omitted); seealso Outlaw
v. City of Hartford 884 F.3d 351, 36@d Cir. 2018)(“The jury may beaskedo makeits
findings byansweringspecialinterrogatories.”)cf. Hous.Works,Inc. v. Turner, No.
00CIV.1122(LAK) (JCF),2004 L 2101900at*26 (S.D.N.Y. Sept.15, 2004)“While the
gualifiedimmunity inquiry is generallyan objective one'a defendant’subjectiveintentis
indeedrelevant. . . .Whereafactualissueexistson theissueof motive or intent,adefendant’s
motionfor summaryjudgment on théasisof qualifiedimmunity mustfail.” (quotingJohnson
v. Ganim,342F. 3d 105, 1172d Cir. 2003),report and recommendation adoptednasdified
362F. Supp. 2d 434S.D.N.Y.2005)).

Indeed therearefactualcircumstancewherethe qualifedimmunity defensevould have
to berejectedlt is well-settledthat“searchesandseizuresnside a home withoutwearrantare
presumptively unreasonableBrighamCity , 547U.S.at 403 (quotingGrohv. Ramirez 540
U.S.551, 559 (2004));exealso Michigarnv. Tyler, 436U.S.499, 506 (1978fadministrative
searcheall within the Fourth Amendmemindthe “showing of probableausenecessaryo
secureawarrantmayvary with theobjectandintrusiveness of theearchput thenecessityfor
thewarrantpersists”);Ninov. DoengesNo. 14-CV-1130(JCH),2015WL 12991308at*5 (D.
Conn.Oct. 5, 2015) {[W]arrantlessentriesare presumptively unreasonabletheabsencef a
warrantor anexceptionto thewarrantrequirement.”).

Oncethejury determineshesefactualissuesthis Courtwill determinethelegal question
of whetherMr. Galliganis entitledto qualifiedimmunity. SeelLore, 670F.3dat 162
(“[A]lthough thedistrict court properly put thé&act questiongo the jury,it erredin having the

jury decidetheultimatelegal questionjn light of thefactsestablishedof whether{the official]
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in his personatapacity wasentitledto qualifiedimmunity. Thatlegal question should have
beenansweredy thecourt.”).

As aresult,the Courtwill deferconsideration of thdefenseof qualifiedimmunity until
aftertheseissuesareresolved.

Accordingly, the Courwill not grantMr. Galligansummaryjudgment on the Fourth
Amendmentlaim againsthim becausef qualifiedimmunity, atleastnot at this sageof the
case.

As to Mr. Yagaloff,“Section1983 provides &ederalremedyfor ‘the deprivation ofany

m

rights, privileges, oommunitiessecurediy theConstitutionandlaws.” Golden State Transit
Corp.v. City of LosAngeles493U.S.103, 105 (1989) (quoting 42 U.S.C. § 19&®ealso
Rizzov. Goode 423U.S.362, 370-71 (1976) (explainintbat“[t]he plain words of[Section
1983] imposdiability whetherin theform of paymentof redressivelamage®r beingplaced
underaninjunction onlyfor condwct which ‘subjects, ocausedo be subjected’ theomplainant
to a deprivation of a righgdecuredoy the Constitutionandlaws™). “The first inquiry in any 8
1983 suit . . is whethertheplaintiff hasbeendeprived of a rightsecuredby the Constitution
andlaws.” Bakerv. McCollan 443U.S.137,140(1979) (quoting 8§ 1983). Second, tiiaintiff
must showthat“[tlhe conductatissue[was] committedby a persomctingunder coloiof state
law.” Cornejov. Bell, 592 F.3d 121, 12{2d Cir. 2010)(quoting Pitchell v. Callan, 13 F.3d
545, 547(2d Cir. 1994)).

In addition,Ms. Norton andMr. Williams mustshowthatMr. Yagaloff,actingunder
color of statelaw, waspersonally involvedn theallegedconstitutional deprivatioiWilliamsyv.

Smith 781F.2d 319, 3232d Cir. 1986)(“[P]ersonalinvolvement oidefendantsn alleged

constitutional deprivationis a prerequisitéo anawardof damagesinder § 1983.” (quoting
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McKinnonv. Patterson 568 F.2d 930, 93@®d Cir. 1977),cert.denied 434U.S.1987(1978)));
Grullon v. City of NewHaven 720 F.3d 133, 13@d Cir. 2013)(“It is well settledthat,in order
to establishadefendant’sndividualliability in a suit brought under § 1983, laiptiff must
showi,inter alia, the defendant’s personal involvementheallegedconstitutional
deprivation.”).

This showingmay beestablishedf Mr. Yagaloff“(i) personallyparticipatedn the
allegedconstitutional violation(ii) wasgrossly negligntin supervising subordinategho
committedthe wrongfulacts,or (iii) exhibiteddeliberatandifferenceto therights of theplaintiff
by failing to actoninformationindicatingthat unconstitutionaactswereoccurring.”Provostv.
City of Newburgh262 F.3d 146, 15¢@d Cir. 2001)(citing Colonv. Coughlin 58 F.3d 865, 873
(2d Cir. 1995)).“Personalinvolvement includedirectparticipation,but onlyif thedefendant
wasawareof hardnotice of thdactsthatrenderedheactionillegal.” Murvin v. Jennings 259F.
Supp. 2d 180, 19(D. Conn. 2003) (denyingummaryjudgmentwheretherewasafactualissue
asto whetherthedefendanknew exoneratinghformationabout asuspectindstill aidedin his
arrest)(citing City of Newburg 262 F.3dat 155).

While a question ofact mayexistasto Mr. Yagaloff'slevel of participationin the
deprivation ofPlaintiffs’ constitutional rightsthereis norecordevidencehatMr. Yagaloff
removedany propertyof Ms. NortonandMr. Williams himself. Therealsois norecordevidence
thatMr. Yagaloff supervisedny of thetown employeesctuallyremoving propertyrom 460
Miller Road.At best,his participationonly involves higresencen siteandhis explanation of
theprocesdo Ms. NortonandMr. Williams.

But evenif Mr. Yagaloff waspresentatandenteredMs. NortonandMr. Williams’

property theyhavenotidentifiedany clearly establishedupreme Court d8econdCircuit

25



precedenthat,actingasalegal advisorto South WindsorMr. Yagaloffhada dutyto intervene
in theTown Manager’'szoningenforcemenproceedingsin theabsencef clearlyestablished
law, Mr. Yagaloffis entitledto qualifiedimmunity. Ashcroffv. al-Kidd, 563U.S.731, 735
(2011)(qualifiedimmunity shieldsfederalandstateofficials from monetarydamage# “the
right was[not] clearly establishedt thetime of theallegedconduct’(citation omitted)).

Accordingly, summaryjudgments grantedasto the FourthAmendnentclaim against
Mr. Yagaloff.

2. Mondl Claim

Municipalities,suchasthe Town of South Windsor;can be sueddirectly under § 1983
for monetarydeclaratorypr injunctiverelief where. . . theactionthatis allegedto be
unconstitutionalmplementsor executes policystatementprdinance, regulation, alecision
officially adoptedandpromulgated byhatbody’sofficers.” Monellv. Dep’t of Soc Servs of
City of NewYork 436U.S.658, 690 (1978).To hold acity liable under § 1983or the
unconstitutionahctionsof its employeesaplaintiff is requiredto pleadandprovethree
elements(1) anofficial policy or custonthat(2) causegheplaintiff to be subjectedo (3) a
denialof a constitutional right.Wrayv. City of NewYork 490 F.3d 189, 19&d Cir. 2007)
(internalquotationmarksandcitationsomitted).

“[T]o prevailon aclaim againstamunicipality undersection1983basedn actsof a
public official, a plaintiff is requiredto prove:(1) actionstakenunder color ofaw; (2)
deprivation of a constitutional gtatutoryright; (3) causation(4) damags; and(5) thatan
official policy of themunicipality causedhe constitutional injury.Roev. City of Waterbury

542 F.3d 31, 362d Cir. 2008).An official policy may besatisfied‘where aplaintiff provesthat
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a ‘municipal policy ofsomenaturecausedh constitutionatort.” Id. (quotingMonell, 436U.S.
at690-91).

“Courts haveaecognizedour waysfor plaintiffs to demonstrate a ‘policgr custom’:(1)
‘a policy statementordinanceyegulation, or decisioafficially adoptecandpromulgated by that
body’sofficers’ [ ]; (2) conductorderedby amunicipalofficial with policymaking authority [;
(3) actionstaken‘pursuantto governmental ‘customréventhoughsucha custonmhasnot
receivedformal approval through the bodydficial decisionmakinghannelsT ]; or (4) a
‘failure to train’ municipalemployeeshat ‘amountsto deliberatandifferenceto the rights of
personsvith whom thelemployeestomeinto contact[.]”” Walkerv. City of NewYork no. 12
CIV. 5902PAC, 2014WL 1259618at*2 (S.DN.Y. Mar. 18, 2014) (quotingity of St. Louis.
Praprotnik 485U.S.112, 127 (1988)andCity of CantonOhiov. Harris, 489U.S.378, 388
(1989)).

TheTown argues thatPlaintiffs’ Monell claim fails becauséthe municipal defendants
did not deprive thelaintiffs of a constitutional ostatutoryright[.]” Defs.” Opp’nMem. at 27.
TheTown alsoargueghatPlaintiffs “have not allegedthe existenceof an unconstitutional policy
or custom.”ld. at 28. In their view, theenforcemenactionunder theAnti-Blight Ordinances
insufficientasa singleincidentto provean unconstitutional policy ocustom,andto challenge
the Anti-Blight Ordinanceasapplied,Plaintiffs would needto “demonstatethatthe ordinance
wasunconstitutional oiits face.”ld. at 28 (emphasismitted).As aresult,they arguethat
becausdlaintiffs havenotallegedor argued thénti-Blight Ordinancaes facially
unconstitutionaltheir Monell claim fails.

Finally, theTown of South WindsoargueghatPlaintiffs’ Monell claim should be

considerechbandonetecausef thelack of responséo its summaryjudgment motion.
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The Courtagrees.

In the Seconcircuit, courtshaveproperlydeemedabandonedlaimswhereparties
failed to respondo theclaimin responséo asummaryjudgment motionSeeStorey. Cello
Holdings,LLC, 347 F.3d 370, 380 n(@d Cir. 2003)(claim deemedabandoneavhereparty
failedto raiseit in its summaryjudgmentbriefing or its brief beforethe SecondCircuit); Packer
v. SNServicingCorp, 250 F.R.D. 108, 11@. Conn. 2008)plaintiffs’ failure to brief or argue
claimsin their summaryjudgmentmotionresultedn abandonment of thostaims).The
applicationof this principlehereis warranted.

Theresolution of thessueof theTown of South Windsor’diability issuedepends on the
level of authorityvestedn Mr. Galligan,South Windsor'srown Managerwho indisputablywas
onsiteanddirectedthe activitiesunderlyingthis lawsuit,andwhetherthat authoritywas

sufficientto bind theTown ® But theultimateissueis whetherMr. GalliganviolatedMs. Norton

6 “Whetherthe official in guestionpossessefinal policymakingauthorityis alegalquestionwhichis to be
answeredn thebasisof statelaw[.]” Jeffesv. Barnes 208F.3d49,57 (2d Cir. 2000).“If thedecisionto adoptthat
particularcourseof actionis properlymadeby thatgovernment'sauthorizeddecisionmakerst surelyrepresentan
actof official governmentpolicy’ asthattermis commonlyunderstood.Pembau. City of Cincinnati 475U.S.
469,481(1986).“[W]here actionis directedby thosewho establisigovernmentapolicy, the municipalityis equally
responsiblaevhetherthatactionis to betakenonly onceor to betakenrepeatedly.’d.

Formunidpal liability to attachin this context,however,‘the decisionmakefmust] possess] final
authorityto establishmunicipalpolicy with respecto theactionordered.”ld. Theremustbe“a deliberatechoiceto
follow acourseof action[ ] madefrom amang variousalternativedy the official or officials for establishindinal
policy with respecto the subjectmatterin question.”ld. at483. Statelaw determinesvhetheranindividualis a
policymakingofficial. SeePraprotnik 485U.S.at123.

“Proof of asingleincidentof unconstitutionabctivity is not sufficientto imposeliability underMonell,
unlessproofof theincidentincludesproofthatit wascausecy anexisting,unconstitutionamunicipalpolicy,
which canbeattributedto amunicipalpdicymaker.” City of Okla.v. Tuttle, 471U.S.808,823-824(1985).“Where
acity’s official policy is constitutional butthecity causests employeedo applyit unconstitutionallysuchthatthe
unconstitutionahpplicationmightitself be considerednunicipal policy, thecity maybeheldliable for its
employeesunconstitutionahcts.”AmnestyAm.v. Townof W. Hartford, 361 F.3d113,125(2d Cir. 2004).Where
the constitutionaldeprivationgesultedfrom “the unconstitutionabpplicationof avalid pdlicy, or by acity
employee’ssingletortiousdecisionor courseof action,theinquiry focuseson whetherthe actionsof theemployee
in guestionmay be saidto representhe conscioushoicesof the municipalityitself.” Id. at 126. Thesetypesof
actiors or conductprovide“a basisfor municipalliability whereit is taken by, or is attributableto, oneof thecity’s
authorizedpolicymakers."ld.
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andMr. Williams’s Fourth Amendment rightgnissuethat must beaddressedttrial in any
event.

As aresult,in this particularcase theclaim againstthe Town of South Windsors largely
duplicative of theclaimsagainstMr. Galligan,although theclaim againstMr. Galliganin his
individual capacityacually is broader, given thpossibility of punitivedamagesnotavailable
againstthe Town of South WindsorSeeCity of Newportv. Fact Concerts|nc., 453U.S.247,
271(1981)(“[W]efind thatconsiderations difistoryandpolicy do not support exposing a
municipalityto punitivedamages$or the badfaith actionsof its officials’ under 42 U.S.C. §
1983").

Accordingly,in theabsencef a response byls. NortonandMr. Williams to theTown
of South Windsor’snotionfor summaryjudgment, the Cousill consderthisclaimto be
abandoneandwill grantsummaryjudgmentfor the Town of South Windsor.

B. Art. |, Sec. 7 of the Connecticut Constitution’

Art. I, Sec.7 ofthe ConnecticuConstitutionprovides,[tjhe peopleshallbesecuren
their persons, houses, paparglpossessionsom unreasonablsearchesr seizuresandno
warrantto searchanyplace,or to seizeany personor things shallissuewithout describinghem
asnearlyasmaybe, nor without probableause . ..” C.G.S.A. Cons#rt. I, 8 7. The Supreme

Court providegpersuasivauthorityfor Connecticutaw, butwill be followed “onlywhenthey

provide ndessindividual protectiorthanis guaranteedy Connecticutaw.” Statev. DeFusco

224 Conn. 627, 632 (1993) (quotiBgatev. Marsala 216 Conn. 150, 160 (1990)).

7 Plaintiffs object to Defendants’ cross motion for summary judgment. Pls.’ Rep\Defendants believaat their
Rule 56(a)1 Statement of Material Facts should be deemed admitted as a mattdvesfduse Plaintiffs’ reply brief
did “not include a Rule 56(a)2 statement admitting or denying any of the factstkenfitre defendants’ Rule
56(a)l statement.” Defs.” Response at 1.
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DefendantsarguePlaintiffs’ claim underArt. I, Sec.7 of the Connecticuonstitution
fails becauseheyhavenotstateda viablecauseof actionasthe Connecticut Supreme Colitas
beenextremelyreluctantto createprivatecause®f actionfor moneydamages. . .” andmoney
damagesrepermittedunder the Connectic@onstitutionin alimited setof circumstances.
Defs.” Supp.Mem. at 3. In theDefendantsview, the“i nstantmatterdoes not includsuch
misconduct’sufficientto statea privatecauseof actionunder Connecticut constitutionalw. Id.
at 4. FurthermorePefendantsarguethat, should this Countecognizea causeof action,"“it would
leadto thestateandfederaljudiciary beingableto seconeguess thexecutiveactionsof local
governmentsywhichis contraryto thelaw andthe principle oseparatiorof powers.”ld. at5. As
Plaintiffs canpursue aemedyunder § 1983ithereis nobasisfor creatinga @auseof action
under the Connecticut Constitutiond.

DefendantgurtherarguethatPlaintiffs have abandondtieir claim underArt. |, Sec.7 of
the Connecticut Constitutidmecausélaintiffs “make no attemptto addresshis argumentn
theirreply brief.” Defs.” Responsat 3. Their failure to do soindicatesan abandonment dhis
claim.Id.

The Courtdisagreesvith thefirst argument, butvill dismisstheclaim basedon the
second.

Monetarydamagesreavailablefor violations ofArt. I, Sec.7 ofthe Connecticut
Constitution.SeeBinettev. Sabg 244 Conn. 23, 25-26 (199@ certifying a questiorirom the
FederaDistrict of Connecticut, the Supreme Court fouhdtthe“Connecticutconstitution
givesriseto a privatecauseof actionfor money @magestemmingfrom allegedviolations of
articlefirst, 88 7and9, of [the] stateconstitution.”).Becausehe Connecticut Supreme Counras

alreadycreateda causeof action,this argumentails.
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But while this claim under the Connectic@onstitutionmay exist,Ms. NortonandMr.
Williams’s failure to articulatethe contour®f this claim warrantsts dismissalnow. SeeStorey,
LLC, 347 F.3cat 380 n.6(claim deemedabandoneavherepartyfailed to raiseit in its summary
judgmentbriefing or its brief beforethe Secondircuit); Kaminsky. Mattson 200F. Supp. 3d
397, 400(D. Conn. 2018)aff'd sub nom. Kaminsky. Schrirg, 760F. App’x 69 (2d Cir. 2019)
(finding plaintiff's Connecticut constitutionalaim abandoneavhereplaintiff did not respontb
defendants’ oppositiobrief); Packer 250 F.R.Dat 115 (plaintiffs’ failure to brief or argue
claimsin their summaryjudgmentmotionresultedn abandonment of thostaims).

Ms. NortonandMr. Williams have not provided the Cowith ananalysisof their
separatetateconstitutionaklaim. Therelaively novelandundefinedhatureof this claim further
supportdismissal Cf. Traylor v. Hammond 94 F. Supp. 3d 203, 22(D. Conn. 2015) (declining
to exercisesupplementgurisdictionas“novel andundevelopedssuesof statelaw™ were

raisedas*th e State][is] thefinal arbiterof its own Constitution™ (quotingSilverav. Conn.
Dep't of Corr., 726F. Supp. 2d 183, 20. Conn. 2010))seealso Youngy. NewYorkCity
TransitAuth, 903 F.2d 146, 163-62d Cir. 1990) asamatterof comity and jusice between
parties,afederalcourt “ought notreachoutfor . . .issuestherebydeprivingstatecourts of
opportunitiego developandapplystatelaw™ (Mayerv. Oil Field System£orp, 803 F.2d 749,
757(2d Cir. 1986)).

V. CONCLUSION

For the foregoing reasorBlaintiffs’ motion for summary judgment BENIED;

Defendants’ motion for summary judgmentGRANTED in part, as it relates to Mr. Yagaloff
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and the Town of South Windsor, but otherwisBENIED. Defendants’ motion for summary
judgment as to the slander claims against Mr. YagaloffGOT .
SO ORDERED at Bridgeport, Connecticut, thisheday ofMarch, 2020.
/s/ Victor A. Bolden

VICTOR A. BOLDEN
UNITED STATES DISTRICT JUDGE
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