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UNITED STATES DISTRICT COURT
DISTRICT OF CONNECTICUT

KRISTIN NORTON and ROCK WILLIAMS,

Plaintiffs,

MATTHEW B. GALLIGAN, TOWN OF No. 3:17-cv-395 (VAB)
SOUTH WINDSOR, THOMAS DELNICKI,
MICHELE R. LIPE, ZONING
ENFORCEMENT OFFICER PAMELA
OLIVA, KEITH YAGALOFF, DR. M. SAUD
ANWAR, BILLY MITCHELL,
ENVIRONMENTAL SERVICES, INC., and
JOHN DOES 1-10,

Defendants.

RULING ON DEFENDANTS’ MOTIONS TO DISMISS

Kristin Norton and Rock Williams (“Ms. Norton and Mr. Williams” or “Plaintiffs”) have
sued Matthew Galligan, the Town of South WimdsThomas DelnickiMichele Lipe, Pamela
Oliva, Keith Yagaloff, Dr. M. Saud AnwdfTown Defendants”), and Billy Mitchell,
Environmental Services, Inc., and John Dbgd (“ESI Defendants”), alleging civil rights
violations under Section 1983, the Connect{anstitution, and the common law. Plaintiffs
claim that Defendants trespassed onto Pféshproperty, removed their personal property
without permission or due process of land defamed Plaintiffs at a town meeting.

Defendants have filed two motions to dismiThe first, filed by the Town Defendants,

Town of South Windsor, Matthew Galligan, ThasnDelnicki, Michele Lipe, Pamela Oliva,
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Keith Yagaloff, and Dr. Anwar, seeks to dissiCounts One, Two, Three, and Five under
Federal Rules of Civil Procedure 12(b)(1) an(h){). The second, fileby the ESI Defendants,
Environmental Services, Inc., and Billy Mitchedkeks to dismiss Counts Two, Three, and Five
under Rules 12(b)(1) and 12(b)(6).

For the following reasons, Defendants’ motions to dismisS&ANTED IN PART
andDENIED IN PART .

The Town Defendants’ motion to dismiss Count OreENIED as to Defendant
Galligan, andGRANTED as to Defendants Lipe, Anwddglnicki, Oliva, and Yagaloff.

Plaintiffs may serve an Amended i@plaint within twenty-one days of this Order, if they wish
to address the dismissed claims against these Defendants.

Defendants’ motion to dismiss Count TWA@IRANTED for lack of subject-matter
jurisdiction under Rule 12ffl). Defendants’ motion tdismiss Count Three GRANTED for
lack of subject matter jurisdiction under Rule 12(b)(1). Defendants’ motion to dismiss Count
Five isSGRANTED, as Plaintiffs do not oppose the motion to dismiss.

Because Counts Two, Three and Five aseni8sed, the ESI Defendants’ motion to
dismiss iISGRANTED.

l. FACTUAL AND PROC EDURAL BACKGROUND

A. Factual Allegations

Ms. Norton owns a single-family houseSouth Windsor, where she lives with her
twenty-four year old son, as well as her bagrid and business partner, Mr. Williams. Compl.
17, ECF No. 1. For work, Ms. Norton cleans ouefdosed homes and either collects abandoned

items or buys them at flea markets, yard sales, and antiques lshdps. Norton organizes and



stores the items in her backgiaand then sells them at fleankets, tag sales, and auctioltk.
Mr. Williams helps Ms. Norton clean homes and collect itdths]] 18.

In 2014, Ms. Norton allegedly received a netirom South Windsor claiming that her
property was blighted andahthe Town intended to place a lien on the propétyf] 19. Ms.
Norton allegedly called Ms. Oliva, the Zoningfercement Agent of the Town, and asked how
she could fix the problenid. Ms. Oliva allegedly responded tHds. Norton needed to install a
fence or put her personatoperty in a garagéd. Ms. Norton allegedly installed, “at
considerable cost and expense,” a six-foot fence that surrounded the backyard.

Ms. Norton allegedly did not hear from f@adants again until 2015, when Mr. Yagaloff,
the town attorney, called her to tell her that the camper was still visiblehm/eop of the fence,
and, because of a gap in the fence, the persoopégy in the backyard was also still visibig.

1 20. Mr. Yagaloff allegedly didot mention a blight lierid. Plaintiffs allegedly repaired the
gap in the fence, but Mr. Yagaloff called sevenalre times to say that the camper was still
visible.Id. Ms. Norton allegedly wertb South Windsor’s Planning & Zoning office, where she
asked Ms. Oliva and Ms. Lipe how steuld remediate the alleged blighd. Ms. Norton claims
that “Defendant Lipe rudelgnapped at [her], telling h&w clean up the Property,” and
“Defendant Oliva claimed there watill blight and that PlairffiNorton needed to remove the
camper.”’ld. Shortly after that conversation, Ms. iitamn allegedly removed the camper, and
believed she had solved the problédn.

On January 4, 2016, the Town Council allegddtld a meeting “where members of both
the Town Council and participants voiced their opinions about the Propaltigg it ‘pathetic’,
‘an untenable situation’,lie worst of the worst’.Td. { 21. Mr. Yagaloff allegedly said that

Plaintiffs were “the 2% of folks that darcare about their comumity or themselves.Id.



On January 19, 2016, the South Windsor T&@wuncil held another public hearing and
approved a revised blight ordinante. | 22. Plaintiffs allege thdDefendants Delnicki and
Anwar of the Town Council demand[ed] immed@iaiction in regard tBlaintiff's property.”ld.

Plaintiffs allege that “[o]n April 19, 2016vith absolutely no por notice, Defendants
Galligan and Mitchell suddenly appearedre Plaintiff's Property, trespassed upon the
Plaintiff's property and began to peer over tibge of the stockade fence whereupon Plaintiff
Rock [Williams], now alerted to their presence, asked them to lelké]23. Mr. Galligan and
Mr. Mitchell allegedly ignored Mr. Williams and toldm that they would return the next day to
remove the personal propertg.

In response, Ms. Norton went to the Town Halkpeak to Mr. Galligan. Plaintiffs allege
that “[h]e began rudely andudly yelling at her thereby caing Plaintiff Norton fear and
trepidation and she left in frustration withoutyaexplanation as to the Town’s specific concerns
or proposed actionsltl. Ms. Norton allegedly also called Myagaloff, who “assured her that
Defendant Galligan was not seizing everythingydrdzardous materials that Galligan deemed a
danger to the health, safetpd welfare of the publicld.

On April 20, 2016, Plaintiffs allege thBefendants and John Does acting under their
control, with no notice, warrant, court order, or administratieeg@uure, and no “probable cause
to suspect that a crime had taken place, or reasonable suspicion that a crime might take place,
and with no identifiable threat to the héalsafety or welfare of the public, appeared
unannounced en masse at the Propeldly .f 24. Plaintiffs allege @t Defendants broke through
their fence and told Plaintiffs that “if they imtered with the seizurena removal of any of the

Personal Property, they wallbe placed under arrestd.



Plaintiffs allege that “Defedant ESI, with Defendants Mitchell and Galligan supervising
John Does 1 through 10, removed Plaintiffstdéaal Property, includg inventory, antiques
and collectibles, filling approximatei0 — 12 large roll off dumpsters[.[d. Plaintiffs also
allege that some John Does tdbk personal property into thewn cars “for their own use and
conversion.”ld. Mr. Galligan and Mr. Mitchell allegedly refused to tell Plaintiff where or
whether the property would beoséd, and Mr. Yagaloff allegedly explained to Ms. Norton that
the property was being removed to metithe spread of the Zika virdd. The personal
property allegedly consisted tfaluable framed antique photographs, antique books and
furniture, works of art, tools, farm and gardsgquipment, lawn furniture, household furnishings,
working appliances and Plaintiff Williams’[s] tabf trade and valuable scrap metal,” totaling
over $100,000ld.

Ms. Norton claims that, as a result of #ezure of her property, she could no longer
make a living and was forced to file for Chapter 7 bankruptcy 25. She then discovered that
a blight lien was recorded against the PropédtyPlaintiffs claim that “Defendants caused
damage to Plaintiffs bynter alia, trespassing upon her home andgarty, violating their civil
rights, seizing without caus@a@ just compensation the PerabRroperty, and harming their
ability to make a living so as to provide lifddasic necessities such as food, clothing, shelter,
etc.”1d. | 26. Plaintiffs also allege that thtsuffered embarrassment and ridicule which was
embarrassing, demeaning, threatening and ddiziagato Plaintiffs” and that Defendants
caused Plaintiffs “mental anguish, fear and trepidatioid.]”

B. Procedural History

Plaintiffs filed this Complaint on March 8, 2017, alleging a variety of claims. First,

Plaintiffs allege that all Defalants violated Plaintiffs’ right to be secure from unreasonable



searches and seizures underRbarth Amendment, 42 U.S.C.1883, and Article |, Section 7 of
the Connecticut Constitutiofd. at 10. Second, they allegeat all Defendants violated
Plaintiffs’ right to due process of law undeethifth and Fourteen Amendments, 42 U.S.C. §
1983, and Article I, Section 8 ¢iie Connecticut Constitutiotd. at 10-11. Third, Plaintiffs
allege that all Defendants viodat Plaintiffs’ right to justompensation under the Fifth and
Fourteenth Amendments, 42 U.S.C. § 1983, Anidle I, Section 11 of the Connecticut
Constitution.ld. at 11. Fourth, Plaintiffs allege thilir. Yagaloff made a slanderous statement
about Plaintiffsld. at 12. Fifth, Plaintiffs allege thatl Defendants intentionally trespassed on
Plaintiffs’ property.ld. at 12-13.

On May 30, 3017, the Town of South Windddiatthew Galligan, Thomas Delnicki,
Michele Lipe, Pamela Oliva, Kb Yagaloff, and Dr. M. Saud Anwar filed a motion to dismiss.
First Mot. Dismiss, ECF No. 26. They moved terdiss Counts One, Two, Three, and Five as to
Defendants Lipe, Anwar, DelnickYagaloff, Oliva, and Galligan under Rule 12(b)(6), asserting
that Plaintiffs failed to state a claim upon whiefief can be granted bagse Plaintiffs did not
demonstrate that those Defendants were personally involve in the alleged clchdtet, 9.

They also moved to dismiss Count Threeléaking subject-matter jisdiction under Rule

12(b)(1), asserting that Plaintiffs’ claim thaeyhwere deprived of gt compensation was not

ripe for adjudicationld. at 10. These Defendants also argtied, to the extent that Count Two

brings a substantive due process claim, it must be dismissed because there are specific sources of
constitutional protection for theaims that Plaintiffs have made. at 13. Finally, they claim

that Count Five must be dismissed under R@igp)(6) for failing to state a claim upon which

relief can be granted because “trespass to laad istentional tort for which a municipality and

its employees cannot be held liablel’ at 15.



On July 24, 2017, Environmental Services, (HESI”) and Billy Mitchell also filed a
motion to dismiss. Second Mot. Dismiss, ER&. 34. These Defendants asserted that Counts
Two, Three, and Five should be dismissed d@bedE=S| Defendants. Memo. of Law, ECF No.
35. As to Count Two, these Defendants, as irFthe& Motion to Dismiss, argue that, “[tjo the
extent that the plaintiffsliiege a substantive due processlation, that claim should be
dismissed because there is an explicit sour@@wstitutional protection in the Fourth and Fifth
Amendments.’ld. at 4. As to Count Three, these Dadants assert that the claim for just
compensation is not ripe for adjudicatideh. at 6. As to Count Fivdhefendants argue that ESI
and Mr. Mitchell are agents tiie Town, and trespass isiatentional tort for which
governmental immunity appliekl. at 9.

I. STANDARD OF REVIEW

Defendants have moved to dismiss the Compfar lack of subject-matter jurisdiction
and for failing to state a claim upavrhich relief can be granted.

“A case is properly dismissed for lacksafbject matter jurisdiction under Rule 12(b)(1)
when the district court lacks the statytor constitutional power to adjudicate iMakarova v.
United States201 F.3d 110, 113 (2d Cir. 2000); Fed. R. ®v12(b)(1). The plaintiff bears the
burden of establishing by a preponderance of the evidence thatuhieh@s subject matter
jurisdiction over the claimgd. In evaluating whether the plaifithas established that the Court
has subject matter jurisdiction, “tieeurt may resolve the disputgdisdictionalfact issues by
referring to evidence outside of the pleadingshsas affidavits, and if necessary, hold an
evidentiary hearing.Karlen ex rel. J.K. v. Westport Bd. of EJQU&38 F. Supp. 2d 293, 298 (D.
Conn. 2009) (citingzappia Middle E. ConstiCo. v. Emirate of Abu Dhab215 F.3d 247, 253

(2d Cir. 2000)).



Under Rule 12(b)(6), the Court will grant a matim dismiss only if “it is clear that no
relief could be granted undany set of facts that could Ipeoved consistent with the
allegations.™Hishon v. King & Spaldingd67 U.S. 69, 73 (1984); Fed. R. Civ. P. 12(b)¢ég
alsoPhillips v. Girdich 408 F.3d 124, 128 (2d Cir. 2005A{I complaints must be read
liberally; dismissal on the pleadingsveris warranted unless the plaintiff's allegations are
doomed to fail under any availablgé theory.”); Fed. R. Civ. BB(a) (Complaint must contain
a “short and plain statementtbie claim showing that the pleads entitled to relief”).
Allegations need not be detaildujt “[t]hreadbare recitals of ¢helements of a cause of action,
supported by mere conclusory statements, do not suffxshéroft v. Igbal556 U.S. 662, 678
(2009);see alsdBell Atl. Corp. v. Twomb|ys650 U.S. 544, 555 (2007). The Complaint must
contain “factual amplification ...to render a claim plausiblefrista Records LLC v. Dog 804
F.3d 110, 120 (2d Cir. 2010) (quotiigrkmen v. Ashcrqf689 F.3d 542, 546 (2d Cir. 2009)).

At this stage, the Court views the factegéd in the Complaint in the light most
favorable to the plaintiff and draws all reaable inferences ithe plaintiff's favor.Cohen v.
S.A.C. Trading Corp.711 F.3d 353, 358 (2d Cir. 2013ge alsarwombly 550 U.S. at 555
(“Federal Rule of Civil Procedar8(a)(2) requires only ‘a short and plain statement of the claim
showing that the pleader is entitled to relief,bimler to ‘give the deferuht fair notice of what
the . .. claim is and the groundgon which it rests’.” (quotin@onley v. Gibson355 U.S. 41,
47 (1957))). The court will take “all of the factualegations in the complaint as true,” but will
not accept legal conclusions pleddas factual allegationgibal, 556 U.S. at 67.8
[ll.  DISCUSSION

Two motions to dismiss have been filed irstbase. First, Defendants Anwar, Delnicki,

Galligan, Lipe, Oliva, Yagaloff, and the Town of South Windsor (“Town Defendants”) moved to



dismiss Counts One, Two, Three, and Five, as to different Defendadiscassed below. ECF
No. 26. Second, Defendants Environmnetal $esyilnc., and Billy Mchell (together, “ESI
Defendants”), moved to dismiss Counts Two, Thaeel Five as to the ESI Defendants. ECF No.
34.

A. Motion to Dismiss Filed by Dr. Anwar, Mr. Delnicki, Mr. Galligan, Ms. Lipe,
Ms. Oliva, Mr. Yagaloff, and the Town of South Windsor.

1. Motion to Dismiss Count Five
As an initial matter, in their combinexbjection and memorandum in opposition to the
second motion to dismiss, Plaintiffs “acknowledige current state of the law with respect to
governmental immunity and consent to a disnhistheir trespass claims.” Obj. & Opp. at 10,
ECF No. 37. Therefore, Defendants’ naotito dismiss Count Five is granted.

2. Motion to Dismiss Count Thee for Lack of Subject-Matter
Jurisdiction

Defendants move to dismiss Count Thoeéh for failure to state a claim upon which
relief can be granted under Rule 12(b)(6), anmdé&ok of subject mattgurisdiction under Rule
12(b)(1). First Mot. Dismiss at 8, 10; Second Mot. Dismiss at 6. The Court will consider
Defendants’ jurisdictional argument first, becatigl]etermining the existence of subject matter
jurisdiction is a threshold inquiry[.JMorrison v. Nat'l Australia Bank Ltd547 F.3d 167, 170
(2d Cir. 2008) (quotindirar v. Ashcroft532 F.3d 157, 168 (2d Cir. 2008). In addition, the Court
considers Defendants’ motion to dismiss Counie€hbefore their motion to dismiss Count Two,
because the Court’s analysisrifeness related to just competisa will inform its analysis of
ripeness related to due process.

Defendants argue that t®urt lacks subject-matterrjadiction over Count Three

because it is not yet ripe fadjudication. Mot. Dismiss at 1(Ripeness is a justiciability



doctrine designed ‘to prevent the courts, throagbidance of premature adjudication, from
entangling themselves in abstract disagreenmmsadministrative policiegnd also to protect
the agencies from judicial interference untilaaministrative decision has been formalized and
its effects felt in a concretgay by the challenging partiesNat'l Park Hospitality Assoc. v.
Dep't of Interior, 538 U.S. 803, 807-08 (2003) (quotiAgbott Laboratories v. GardngB87

U.S. 136, 148-49 (1967)). “Ripeness encompmsse overlapping doctrines concerning the
exercise of federadourt jurisdiction.”"Entergy Nuclear Vermont Yankee, LLC v. Shun7l@3

F.3d 393, 429 (2d Cir. 2014) (citilReno v. Catholic Soc. Servs., 809 U.S. 43, 57 n.18
(1993)). The first involves Article Il limitatins on the Court’s power to hear a cddeThe
second is “a more flexible doctrine of judic@udence,” which gives the court some discretion
over whether to exeise jurisdictionld. (quotingRenqg 509 U.S. at 57 n.18).

In Entergy Nuclear Vermont Yankeke Second Circuit considered whether a Vermont
regulation favored Vermont retaililities over out-of-state retail ilities in contravention of the
dormant Commerce Clause. 733 F.3d at 428. Thet@aplained that the issue was not ripe
because an underlying power purchase agreement had not been completed, and the parties had
not provided “evidence regarding [the propopeder purchase agreement’s] effect on out-of-
state power consumerdd. at 430. The Court found that, withcufactual reca establishing
the effects of the power purchase agreentbatcase “does not present a ‘concrete dispute
affecting cognizable current concerns of theipamwithin the meaning of Article 1lI,” and is
therefore not ‘ripe within the constitutional senséd”"at 430-31 (quotingchrenfeld v. Mahfoyz
489 F.3d 542, 546 (2d Cir. 2007)).

With respect specifically to the just compation clause, “a claim & the application of

government regulations effects a taking of a priypaterest is not ge until the government

10



entity charged with implementing the regulasdas reached a final decision regarding the
application of the regulatiorte the property at issueWilliamson Cnty. Reg’l Planning Comm’n
v. Hamilton Bank of Johnson Ci®73 U.S. 172, 186 (1985). Alsopkintiff must show that she
sought redress through the appropriate administratigaues before suing in the district court.
Id. at 187 (citingAgins v. Tiburon447 U.S. 255, 260 (1980%Vv’'d on other groundd.ingle v.
Chevron U.S.A. Inc544 U.S. 528, 540-41 (2005)). In otheords, “a property owner has not
suffered a violation of the Just CompensatClause until the owner has unsuccessfully
attempted to obtain just compation through the procedures piarad by the State for obtaining
such compensation[.Williamson 473 U.S. at 195.

Here, Defendants claim that there isaalequate procedure for obtaining just
compensation under the Connecticut Constitutioticker|, Section 11, and Plaintiffs have not
alleged that they availed themselvesha$ procedure. Mot. Dismiss at 12.\Wellswood
Columbia LLC v. Town of Hebrpthe court explained that, undafilliamson “if a state
provides an adequate procedfgeobtaining compensation, ‘agperty owner has not suffered a
violation of the Just Compensati Clause until the owner has uosessfully attempted to obtain
just compensation throughetiprocedures provided.WellswoogdNo. 3:10-cv-01467, 2013 WL
356619, at *3 (Jan. 29, 2013)). The court found &réitle I, Sectionl1 of the Connecticut
Constitution “provides an adequate for a plaintiff alleging a takings claim to obtain just
compensation for a takingWellswood2013 WL 356619, at *3 (citinyillager Pond, Inc. v.
Town of Darien56 F.3d 375, 379-80 (2d Cir. 1995) (“[B]e#oa plaintiff may assert a federal
takings claim, he must firseek compensation from the stétthe state has a ‘reasonable,
certain and adequate provisiom @btaining compensation.” (quotingilliamson 473 U.S. at

194)); Santini v. Connecticut Hazardous Waste Mgmt. S842 F.3d 118, 126 (2d Cir. 2003)

11



(“Santini could not have brought a Fifth Am@ment takings claim in federal court urtiter he
brought a state law inverse condextion action in state court.”3progated on other grounds by
San Remo Hotel, L.P. v. City & Cty. of S.F., Cad5 U.S. 323 (2005Melillo v. City of New
Haven 249 Conn. 138, 154 n.28 (Conn. 1999) (holding peintiff must first use “legally
sufficient procedure” under Article I, 8 1 Jumberland Farms, Inc. v. Town of Groj@62
Conn. 45, 81, 81 n.34 (Conn. 2002) (same)).

Consistent with this case law, Conneatibas provided an aduate procedure for
obtaining compensation after albeged taking, consistewtth the second prong aVilliamson
See Wellswoqd®013 WL 356619, at *3. In their Complaifaintiffs do not allege facts that
establish that they have unsuccessfully soaghtpensation through Connecticut’s Article I,
Section 11 procedure; the Complaint does nogalkich facts, and Count Three is therefore
dismissed under Rule 12(b)(1).

Defendants also move to dismiss Count ThreskeuRRule 12(b)(6), arguing that Plaintiffs
have failed to state a claim upon which relief bargranted as to Defendants Lipe, Anwar,
Delnicki, Yagaloff, and Oliva because “[tlhaeeno indication that Defendants Lipe, Anwar,
Delnicki, Yagaloff, and Oliva were present at thediof the alleged seizurer that any of these
defendants appropriated the pl#is’ property for their own use.” Mot. Dismiss at 8.
Defendants also argue that Plaintiffs have €aiteallege that Mr. Galligan was personally
involved in seizing Plaintiffs’ propgrtwithout providing just compensatioll. at 10. Because

the Court dismissed this Count on subject-natiésdiction grounds, this argument is moot.

12



3. Motion to Dismiss Count Two for Lack of Subject-Matter Jurisdiction

Defendants also argue that Count Two nlestlismissed because the Court lacks
subject-matter jurisdiction over the claim, becatigenot ripe. Opp. & Opat 8. In Count Two,
Plaintiffs allege that:

Defendants, their employees and agents and/or as agents of the
Town, owed Plaintiffs a duty undéne due process clauses of the
Fifth and Fourteenth Amendments to the U.S. Constitution and
Article I, 8 8 of the Connecticu€onstitution, to provide Plaintiffs
with a hearing and prior notice thereof before an impartial judicial
officer or jury of their peers befe their ownershijnterests in the
Personal Property were strippéwm them. This duty includes
preserving the Personal Property aitdiad been unlawfully seized
and removed from the Propefty.
Compl. T 29. Plaintiffs claim that Defendantsddito provide Plaintiffs with the necessary
notice or due process beforeadter the property was seized. I 30.

Defendants move to dismiss “for the samasons that their just compensation claim is
not ripe.” Opp. & Obj. at 8. Defeants argue that “th@aintiffs’ procedual due process claim
in Count Two is based on the same set ofkfasttheir unripe takinggaim in Count Three,”
specifically that “the Town passed an anti-blighdinance and then enforced that ordinance
against the plaintiffs.Id. Defendants argue that, und@urtz v. Verizon New York, In&Z58
F.3d 506 (2d Cir. 2014), aritbwalczyk v. Barbarite594 Fed. App’x 690 (2d Cir. 2014),
Plaintiffs’ claim is not ripe. The Court agrees.

In Kurtz, the Court considered a “procedural gwecess claim[] arising from a physical
taking.” 758 F.3d at 515. In that éggthe Second Circuit found thatilliamson which requires

that a plaintiff seek available compensatianira state government, as long as there is a

“reasonable certain and adequate provisiomtaining compensation,” 473 U.S. at 195, applies

L In their Combined Opposition and Objection, Plaintif&rify that Count Two claimthat Plaintiffs’ procedural
due process rights, not their substantive due process rights, were violated. Opp. & Obj. at 14.

13



to procedural due process clairsirtz, 758 F.3d at 516. The Secondd@it explained that the
rule that a plaintiff must takedvantage of available state renesdiapplies to all procedural due
process claims arising from the same circumstances as a taking ¢thifrh& court continued:
“[s]uch a rule finds support Williamson Countytself: if the only pocess guaranteed to one
whose property is taken is a post-deprivatiemedy, a federal court cannot determine whether
the state's process is constitutionally deficierttl the owner has pured the available state
remedy.”ld.; see also idat 515 (rejecting the plaintiffs’ argumiethat the court “has repeatedly
not applied Williamson County[r]lipeness to procedural dueqaess claims involving denial of
appropriate notice and hearing in takings-tgpetexts.” (internal quotation marks omitted)).

In Kowalczyk the Second Circuit explained tHfd]fter the Supreme Court decided
Williamson the Second Circuit extendléhe doctrine to certain other constitutional claims,
including substantive due proces¥ equal protection challengefated to land-use disputes.”
594 Fed. App’x at 692. Furthermore, the court sidtinis Court has made clear that procedural
due process claims are unripe if they are basdtlesame set of facés unripe substantive due
process and takings claimsd. The court affirmed the distti court’s decision dismissing a
procedural due process claim as unripe beeéthe local land-use governing body had not
reached a final determination as to the permitted use of his propeidy[.]”

Here, Plaintiffs’ procedural due process claim is unripe usx®laintiffs have not yet
availed themselves of the remedies providedeurrticle I, Section 11 of the Connecticut

Constitution. Defendants’ motion to dismiss Count Two therefore is granted.

14



4, Motion to Dismiss Count One as t®@efendants Lipe, Anwar, Delnicki,
Yagaloff, Oliva, and Galligan

The Town Defendants move to dismiss Cddne as to Lipe, Anwar, Delnicki, Yagaloff,
Oliva, and Galligan. Mot. Dismiss at 4. Countealleges that the Town Defendants violated
Plaintiffs’ federal and stateghts to be free from unreasdn@ searches and seizures:

Defendants, their employees and agents and/or as agents of the

Town, violated Plaintiffs’ Fourtihmendment rights under the U.S.

Constitution and Art. |, Section 7 tiie Connecticut Constitution to

be free from unreasonable searches of their Property and

unreasonable seizures of their Peid Property by confiscating and

then dissipating the Personal Prdpeaither through its destruction

or appropriation by the Defendants. without a search warrant, or

court order, or probable causetha crime had taken place, and

without any present threat to thealth, safety or welfare of the

public.
Compl. T 27. The Town Defendants argue thanifts have failed to establish Defendants
Lipe, Anwar, Delnicki, Yagaloff, Oliva, and @iglan were each personally involved in the
conduct underlying this clainhd. at 4-5. The Court agrees witbspect to all of the Town
Defendants, except Galligan.

“Section 1983 provides a federaimedy for ‘the deprivation any rights, privileges, or
immunities secured by the Constitution and law&dlden State Transit Corp. v. City of L.A.
493 U.S. 103, 105 (1989) (quoting 42 U.S.C. § 1988¢9;also Rizzo v. Goqd¥3 U.S. 362,
370-71 (1976) (explaining that “[ig plain words of [Section 198Bhpose liability whether in
the form of payment of redressive damagelsedng placed under an injunction only for conduct
which ‘subjects, or causes to be subjected’ theptainant to a deprivatioof a right secured by
the Constitution and laws”). “Thigst inquiry in any 8§ 1983 suit ...is whether the plaintiff has
been deprived of a right ‘securdy the Constitution and lawsBaker v. McCollan443 U.S.

137, 140 (1979) (quoting 42 U.S.C. § 1983). Secondyistiff must show that “[tjhe conduct

15



at issue ‘[was] committed by a person acting under color of state @ariiejo v. Bell592 F.3d
121, 127 (2d Cir. 2010) (quotirigtchell v. Callan 13 F.3d 545, 547 (2d Cir. 1994)).

In addition, the plaintiff must show thatetlperson acting under color of state law was
personally involved in the alleged constitutional deprivatWilliams v. Smith781 F.2d 319,
323 (2d Cir. 1986) (“[P]ersonal involvement offeledants in alleged constitutional deprivations
is a prerequisite to an awbof damages under § 1983.” (quotiMgKinnon v. Pattersarb68
F.2d 930, 934 (2d Cir. 197@ert. denied434 U.S. 1987 (1978))%Brullon v. City of New
Haven 720 F.3d 133, 138 (2d Cir. 2013) (“It is wsédttled that, in order to establish a
defendant’s individual liality in a suit brought under £983, a plaintiff must shovinter alia,
the defendant’s personal involvement ia #lleged constituthal deprivation.”)see also Igbal
556 U.S. at 676 (“Because vicaridigbility is inapplicable tdBivensand § 1983 suits, a
plaintiff must plead that each Governmeffietal defendant, through the official’s own
individual actions, has violated the Constitution.”).

The plaintiff may establish &t the defendant was personatiyolved in the underlying
alleged conduct by showing that the defend@hpersonally participated in the alleged
constitutional violation, (iiwas grossly negligent in supervising subordinates who committed
the wrongful acts, or (iii) exhibited deliberate indifference to the rights of the plaintiff by failing
to act on information indicating thahconstitutional actazere occurring.’Provost v. City of
Newburgh 262 F.3d 146, 154 (2d Cir. 2001) (citi@glon v. Coughlin58 F.3d 865, 873 (2d
Cir. 1995)). “Personal involvement includes dirpatticipation, but only if the defendant was
aware or had notice of the fatht&t rendered the action illegaMurvin v. Jennings259 F.

Supp. 2d 180, 190 (D. Conn. 2003) (denying summadgment where there was a factual issue

16



as to whether the defendant knew exoneratingnmétion about a suspect and still aided in his
arrest) (citingCity of Newburgh262 F.3d at 155).

As to the first inquiry, Plaintiffs claim #t they were deprived of their Fourth
Amendment rights to be free from unreasoaadarches and seizures. Compl. I 27. Second,
Plaintiffs contend that their Fourth Amendrmeights were violatety individuals acting as
officials of the townld. Defendants contend, howeythat Plaintiffs haveot established that
those individuals were personally involviedthe violation. Mot. Dismiss at 2.

Most directly, Plaintiffs allege that “Defendant E®ith Defendants Mitchell and
Galligan supervising John Does 1 through 10,aesd Plaintiffs’ Personal Property, including
inventory, antiqgues and collectibles, filling appimately 10 — 12 large roll off dumpsters|.]”
Compl. at 7. Plaintiffs also claim that the following facts alleged in the Complaint support their
claim that all of the Defendants were invalve violating their rghts to be free from
unreasonable searches and seizures: the Coitngli@ges that attendeasthe Town Council
meetings, including Mr. Delnickand Dr. Anwar, negativelpommented about Plaintiffs’
property and passed an ordinancat targeted the property. Opp.Ro'st Mot. Dismiss at 7, ECF
No. 33. Also, Mr. Yagaloff allegedlffadded fuel to the fire’ by cmmenting that Plaintiffs were
‘the 2% of folks that don’t care abt their community or themselvesld. at 7-8 (quoting
Compl. T 21). Furthermore, Mr. Delnicki@ Anwar demanded imrd&te action after the
ordinance was passed, which amounted to an order to Mr. Galligan, which “trickled down to
Lipe and Oliva.”ld. at 8. Plaintiffs clainthat all Defendants “workebgether and everyone was
on the same page with respecthe Plaintiffs and the Propertyld.

a. Mr. Galligan

First, Plaintiffs have sufficiently allegetlat Mr. Galligan was directly involved in

allegedly unlawfully seizing their property. Defentiaargue that Plaintiffs have merely alleged
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that Mr. Galligan “was present when the seaell seizure occurred, they have not alleged that
he was personally involved[,]'na, therefore, Plaintiffs have failed to allege Mr. Galligan’s
personal involvement in the alleged violati&irst Mot. Dismiss a®. The Court disagrees.

Direct participation is one way to establish personal involvement under SectiorS&883.
Johnson v. Glick481 F.2d 1028, 1033-34 (2d Circgrt. denied414 U.S. 1033 (1973) (finding
prison guard liable for beating inmate). Directtjggpation is not requed, however, to support
personal involvemenBee Colon58 F.3d at 873 (explaining thatpervisor could be liable for
constitutional violation if “thedefendant, after being informed of the violation through a report
or appeal, failed to remedy the wrongsge alsaJackson v. Town of Bloomfieldo. 3:12-cv-
00924 (MPS), 2015 WL 1245850, at *6 (D. Conn. 2015) (hgdhat supervisor’s “liability may
arise from their personal involvement as supergigven if they did not directly commit the
torts”).

Here, even if Mr. Galligan did not personally take Ms. Norton’s belongings, the
Complaint alleges that he was at her houdwle individuals reportig to him seized her
personal property That is a sufficient allegation thitr. Galligan was “informed of the
violation” and “failed to remedy the wrongColon, 58 F.3d at 873. Defendants’ motion to
dismiss Count One as to Mr. lBgan therefore is denied.

b. Mr. Yagaloff
Plaintiffs also allege that Miyagaloff, as the town attoey, is liable under Section 1983

for allegedly justifying the decision to remols. Norton’s property. Plaintiffs allege, for

2 In addition, Defendants correctly assert that Mr. Galligamot be held liable for a civil rights violation under
Section 1983 based on vicarious liability. The Second €inas explained that “a defendant in a § 1983 action may
not be held liable for damages for ctingional violations merely because held a high position of authority.”

Black v. Coughlin76 F.3d 72, 74 (2d Cir. 1996&ee also Wright v. SmjtB1 F.3d 496, 501 (2d Cir. 1994);

Leonhard v. United State633 F.2d 599, 621 n.30 (2d Cir. 1989rt. denied451 U.S. 908 (1981). But Mr.

Galligan does not face liability based nalg on his position of authority, but rather because, in his position of
authority, he oversaw an alleged constitutional violation.
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example, that after Ms. Norton discovered “Defamts Galligan and Mikell . . . trespass[ing]
upon the Plaintiff's property and . peer[ing] over the top the stockade fence,” she “went
directly to the South Windsor Town Hall toegk to Defendant Galligan,” and then “called
Defendant Yagaloff and questioned why the Tawould be removing personal property from
her residence when she had installed the fence and engaged the Town officials in working
toward an understanding of tbefendants’ concerns and renegthn requirements, all in an
effort to abate the alleged blight.” Comfj)l23. Mr. Yagaloff allegedly “assured her that
Defendant Galligan was not seizing everythingydrdzardous materials that Galligan deemed a
danger to the health, safetpd welfare of the publicld. In addition, after ESI, Mr. Mitchell,

Mr. Galligan, and others allegedly removed Merton’s personal belongings, she allegedly
“asked Defendant Yagaloff how the Personal Propautythe health, safety and welfare of local
residents at risk, [and] he told her it was being removed to prevemilbhie from contracting

the Zika virus.” Compl. 1 24. Defendant Yadgéklso allegedly “toldPlaintiff Norton ‘Don’t
worry, you won't be paying for this, the bank will. flact, if it will help you out, put more stuff
you don’t want in the backyard andethank will pay for its removal.’Id.

Defendants argue that Plaintiffs merely gddhat Mr. Yagaloff héhconversations with
Plaintiffs about their propertgnd the alleged incidents, anathhese conversations are not
sufficient to establish personal involvementhe alleged constitutional violation. Mot. Dismiss
at 7. Defendants argue that Ptifs have not alleged that M¥.agaloff was present at the time
of the alleged seizure or thag took Ms. Norton’s belongingsl. at 11.

These allegations against Mragaloff present a closer quies of personal involvement
than the allegations against Mr.|Bgan. Plaintiffs here do not alie that he personally removed

Ms. Norton’s belongings, or that he was at In@nse when the belongings were being removed
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by people he supervised. Instead, Plaintiffs allbge Mr. Yagaloff hadonversations where he
justified or explained the policy, and tried tadaelss Ms. Norton’s concerns about it. Compl. 1
23-24.
In Wright v. Smiththe Second Circuit considered @ther the Commissioner of the New
York Department of Correctional Services vpassonally involved in a civil rights violation
against a prisoner. 21 F.3d 496, 497 (2d Cir. 1994). The prisoner alleged that he was
involuntarily confined in a solitary housing unit{8) for sixty-seven daywithout a hearing in
violation of the Fourteenth Aemdment and Section 1983, and tmathad written a letter to the
Commissioner informing the Commissioner of these violatithst 497. The Second Circuit
found that the Commissioner had not been petlyoimaolved in the allged violation because:
In the letter, which was addressed not to Coughlin but to Governor
Cuomo, Wright did complain geraly about the conditions in
which he was confined, but nowkestated that he was being
retained in the SHU without a heagji or that he had been deprived
of any rights connected with a hearing . . . Hence, Coughlin was
never put on actual or constructinetice of the violation. . . . The
plaintiff does not allege that Coughlin created a policy or custom
under which the violation occurred or acted negligently in managing
subordinates who caused the violation. Nor can Coughlin be held
personally responsible simply besauhe was in a high position of
authority in the prison system.

Id. at 501.

In Colon v. Coughlinthe Second Circuit considered ether the Superintendent of CCF,
who had received a letter “complaining that cdmairzd had been planted in [the plaintiff's] cell,
and [who] took no action to investigate,” was perdgniavolved in an deged violation of the
plaintiff's rights under Section 1988.0lon 58 F.3d at 873. The court found that the plaintiff

had not established a triable issaf fact because “[tlhe contents of the letter [were] not

specified; [the court did] not know, therefovehether the letter was one that reasonably should
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have prompted [the Supeténdent] to investigateld. In addition, the plaintiff admitted that the
letter predated a scheduled hearing, and thd émumd that the Superintendent should not have
been required to intervene “in advance otatablished procedure in which Colon was to be
given the opportunity toubstantiate the claim that he made in his lettelr. The court
concluded that “no reasonable jury coble held [the Supmtendent] liable.1d.

The allegations in this case present a sligtiifiierent issue than either of these cases.
First, compared toVright, Mr. Yagaloff allegedly did have tioe of the alleged constitutional
violation. The Commissioner Wright may have never receivedetter complaining of a
constitutional violation—the letter in thea@rd was addressed to Governor Cuomo—and
therefore he was “never put on actuatonstructive noticef the violation.”"Wright, 21 F.3d at
501. Second, compared to both the Commissionéfrightand Mr. Coughlin irColon Mr.
Yagaloff was not, according to the Complaintiposition where he was a policy maker for the
town. Rather, he was a lawyer explaining thaification for a town ordinance. Thus, although
Colonestablishes that a supervismuld be liable if the supenas, “after being informed of the
violation through a report or appetdiled to remedy the wrong,” here, Plaintiffs have failed to
establish that Mr. Yagaloff was a supervisdro had the authority to remedy the wroSge
Colon 58 F.3d at 873%ee also Jacksp2015 WL 1245850, at *6 (discussing supervisor’'s
liability when personajyl involved in tort).

Defendants’ motion to dismiss Count Onaiagt Mr. Yagaloff is therefore granted, but
Plaintiffs may amend the Complaint to alldgets that would support Mr. Yagaloff's personal

involvement, to the extent such facts exist.
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C. Ms. Lipe, Dr. Anwar, Mr. Delnicki, and Ms. Oliva

The Town Defendants also argue that Pléisbiave failed to allge that Ms. Lipe, Dr.
Anwar, Mr. Delnicki, Mr. Yagaloff, and Ms. @a were personally involved in the alleged
unconstitutional search and seiewf Plaintiffs’ property. Firsiot. Dismiss at 7. Defendants
argue that “[tlhe Complaint states that oblgfendant Galligan, Mitchell, and John Does 1-10
were present when the alleged search and sdokeplace” and that, asrasult, Plaintiffs have
failed to allege that Defendants Lipe, Anwar, Delnicki, and Oliva were personally involved in
the alleged violationd.

Plaintiffs respond that Defendants participated town meeting that targeted Plaintiffs’
property because Defendants “sisndidn’t like the way Plaintiffchose to live their life.” Obj.
to Mot. Dismiss at 7. Plaintiffs assert thag tiown meeting led to an ordinance directed at
Plaintiffs’ property, which resulted in a “directder” to address the apparent blight on
Plaintiffs’ property, which eventlig led to the trespass onto Ri&ffs’ property and removal of
their belongingsld. at 8.

Plaintiffs have not alleged sufficient fadb establish that these Defendants were
personally involved in “violat[ing] Plairffis’ Fourth Amendment rights under the U.S.
Constitution and Art. I, Section of the Connecticut Constitution to be free from unreasonable
searches of their Property amdreasonable seizures of theirgdmal Property by confiscating
and then dissipating the Personal Propertyeeitirough its destruction or appropriation by the
Defendants.” Compl. § 27. This Count addressealleged decision by M¥agaloff to direct
Mr. Galligan and others to go to Ms. Norton’suse and remove some of her personal property.
See Colon58 F.3d at 873 (explaining that supervisqersonal involvement can be established

by showing: “(1) the defendant piaipated directly in the allegeconstitutional wlation, (2) the
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defendant, after being informedtbie violation through a repaot appeal, failed to remedy the
wrong, (3) the defendant created a policy or custom under which unconstitutional practices
occurred, or allowed the contimuze of such a policy or custorf#) the defendant was grossly
negligent in supervising subordites who committed the wrongftts, or (5) the defendant
exhibited deliberate indifferende the rights of inmates by failing to act on information
indicating that unconstitutiohacts were occurring”).

Plaintiffs, however, have not alleged sciint personal involvement in the alleged
Fourth Amendment and Article |, Section Dhations to hold therhable under Section 1983.
See Anderson v. Fartllo. 3:06-cv-1968 (HBF), 2007 WR025292, at *6 (D. Conn. Oct. 16,
2007) (dismissing for lack of personal involverhas to the defendants who saw letters about
the plaintiff’'s medical conditiorjut did not treat him or supese his treatment). Plaintiffs
allege that Ms. Oliva and Ms. Lipe were rudeMs. Norton at th&outh Windsor Planning &
Zoning Office: that “Defendaritipe rudely snapped at [hetglling her to clean up the
Property,” and “Defendant Oliva claimed there &tk blight and that Plaintiff Norton needed
to remove the camper.” Compl. § 20. Ms. @land Ms. Lipe’s alleged comments at the
Planning & Zoning Office do not amount to persomabilvement in a violatin of her right to be
free from unreasonablearches and seizures.

Plaintiffs also allege that “Defendaribelnicki and Anwar of the Town Council
demand[ed] immediate action in regard to Piffiatproperty.” Compl.{ 22. Plaintiffs allege
that:

At the commencement of the hearing, everyone on the Town
Council stood quietly while Defendant Delnicki said the following
prayer: ‘Heavenly Fa#r, tonight we convenagain to do the
people’s business. Help us alwaykézp the less fortunate than us

in mind as we deliberate . . . Ameiihe revised blight ordinance
was then passed with Defendants Delnicki and Anwar of the Town
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Council demanding immediate actidn regard to Plaintiff's
property.

Compl. T 22. These allegatiomas, well, only discuss the passimigegislation, not the personal
involvement in the actual search and seizuthefPlaintiff's’ property. It is the critical

difference between town officials passing an omdagato address an issue and the town officials
who actually engage wittitizens in addressing I€f. Bogan v. Scott-Harriss23 U.S. 44, 54
(1998) (“Absolute legislative immmity attaches to all actions taken ‘in the sphere of legitimate
legislative activity.”) (quotingTenney v. Brandhoy&41 U.S. 367, 376 (1951pee also Lake
Country Estates, Inc. .ahoe Reg’l Planning Agenc§41 U.S. 391, 404 (1979) (holding that
local councilmen—members ofgenal planning agency—aemyjed legislative immunity)DQlma

v. Collins 499 Fed. App’x 98, 99 (2d Cir. 2012) (“Stategional, and local legislators are
entitled to absolute immunity from liabilitynder 42 U.S.C. § 1983 forfafial action undertaken
in ‘the sphere of legitimate legislative activity.”) (quotifignney 341 U.S. at 376)).

Because Plaintiffs have done nothing moamnthllege that Mr. Delnicki and Dr. Anwar
participated in a Town Council meeting and théamand[ed] immediate action in regard to
Plaintiff's property,” Compl. 2, Defendants’ motion to dismi€ount One as to Delnicki and
Anwar therefore is grante®ee Olma499 Fed. App’x at 499 (findintdpat legislative immunity
applies for county legislators who approved ddrt amendment that eliminated a plaintiff's
job).

B. Motion to DismissFiled by ESI Defendants

ESI Defendants argue that Counts Two,eBarand Five should be dismissed. Memo.
Mot. Dismiss, ECF No. 35. Because, as disalisd®mve, Counts Two, Three and Five have been
dismissed as to all Defendantseittmotion to dismiss is granted.

IV.  CONCLUSION
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For the foregoing reasons, Defendants’ motions to dismiSSRANTED IN PART
andDENIED IN PART .

Defendants’ motion to dismiss Count ON®ENIED as to Defendant Galligan, and
GRANTED as to Defendants Lipe, Anwar, Delnickiagaloff, and Oliva for failure to state a
claim upon which relief can be granted under Rié)(6). Plaintiffs may serve an Amended
Complaint within twenty-one days of this Ordiéthey wish to addrss the dismissed claims
against these Defendants.

Defendants’ motion to dismiss Count TW@RANTED for lack of subject-matter
jurisdiction undeiRule 12(b)(1).

Defendants’ motion to dismiss Count Thre&RANTED for lack of subject matter
jurisdiction undeiRule 12(b)(1).

Defendants’ motion to dismiss Count FivéSRANTED), as Plaintiffs do not oppose the
motion.

Because Counts Two, Three, and Five are dismissed, the ESI Defendants’ motion to
dismiss iISGRANTED.

SO ORDERED at Bridgeport, Conniectt, this 25th day of January, 2018.

/sl Victor A. Bolden

VICTOR A. BOLDEN
UNITED STATES DISTRICT JUDGE
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