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UNITED STATESDISTRICT COURT
DISTRICT OF CONNECTICUT

JASON BOUDREAU
Plaintiff,

V. : Case N03:17¢v-589 SRU)

SMITH, et al,
Defendans.

RULING ON PENDING MOTIONS

On April 10, 2017, the plaintiff, Jason Boudreau, a federal inmate currently confined at
the Donald W. Wyatt Detention Facility in Central Falls, Rhode Isltled, a civil rights
complaintpro se pursuant to 42 U.S.C. § 1988ainst thedwn of Branford, Connecticut, the
Branford Police Department (“BPD”), five members of the BPD, and four nrsnobéhe
United States Department of Homeland Security (“DHS”) for using®sive force during his
arrest, in violation of his Fourth Amendment protection against unreasonable seizures. A
claims agaist the town of Branfordhe BPD and allBPD officershave sincéoeen dismissed.
Initial Review Order, Doc. No. 1@t 13 Stpulation of Dismissal, Doc. No. 3®uing on Mot.
to Dismiss, Doc. No. 50The only remaining claim irhts case is a Fourth Amendment claim
for excessive force against thredlod four DHS officers, Doug Smith, David Riccio, and
Brendan Cullert,based on thetfiailure to intervene when BP&fficers permiteda policecanine
named “Jokerto approach Boudreau while he was handcuffied detained, after whicloker
bit Boudreau on the legSee Ruling on Mot. to Dismiss at 15.

The following motions, among otheegecurrently pending:

Motionsto Serve Aditional Interrogéories onCullen and Ricto, Doc. N®. 79,
92;

1 On May 28, 2019, Boudreau filechatice of voluntary dismissal of his claimsaawggst the fourth DHS
agent, James Ben Pls Mot. for Voluntary Dsmissalas to Only DefJames Bentz (Dodlo. 93).
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Motions to Stike the DefendantQualified Immuniy Defense, Doc. N 80, 89;
Motions for Default Judgment Against the Defendants, Doc. Nos. 81, 90;

Motion to Delay Ruling onthe Defendantdvi otion for Summary Judgemt, Doc.
No. 83;

Motion to Strike the Declaration of Jay Kaufman, Doc. No. 84;

Motion to Srike Culleris Declaration in Support of Motion for Summary
Judgment, Doc. No. 85;

Motion to Srike Smith's Declaration in Support of Motiofior Summay
Judgment, Doc. No. 86;

Motion to Strike Riccio’s Declaration in Support of Motion foSummary
Judgment, Doc. No. 87;

Cullen's Motion for Protective Order with respect to BoudresaBecond Request
for Admissions, Doc. No. 88;

Motion to Compel Ricio to Answer Interogatories, Doc. No. 95;

Motion to File Oversed Response to DefendsintMotion for Summary
Judgment, Doc. No. 97;

Motion to Seal Medical Records, Doc. No. 99;
Motion to Compel Production of Police Body Carra Video, Doc. No. 100;

Motion to Compel Defase Cainsel to Communicate with Boudreau, Doc. No.
101,

Motion for Clarification of the Cours August 22, 2019 Order, Doc. No. 103;

Motion to Compel Defendd BrendanCullen to Answerinterrogatories,Doc.
No. 104;

Motion to Extend Disceery and to Suppement Opposition to Summary
Judgment, Doc. No. 1Qand

Motion to Serve Subpoena by Alternative Service, Doc. No. 108.



| havecategorzedthesepending motiongs follows: Culleis Motion for Protective Order
(Doc. Na 88), Motions to Compel Answes tolnterrogatoriegDoc. Nos. 79, 92, 95, 1p4
Motions for Default Judgment (Doc. Nos. 81, 90), Motion to CorRpetliction ofEvidence
(Doc. Nos. 100, 108 Motion to Compel Defense Counsel to Communicate (Doc. N9, 101
Motion for Clarification of the Cours August 22, 2019 Order (Doc. No. J0&8nd Motions
Regardinghe Pending Summary Judgment Motion (Doc. Nos. 80, 88887, 99, 107).l
herdy issue the following rulings on those motions.

|. Cullen's Motion for ProtectiveOrder withRespectto Haintiff’'s Second Seif Requests
for Admissions (“Motfor Praective Ordel (Doc. Na 88)

On May 22, 2019, Cullen filed a motion seeking a proteatiderwith respect to 105
Requests for Admissions Boudreau served on him on May 6, 2@i8vidudy granted
Cullen's request for arotective ordewith repectto Boudreaus first set of Requests for
Admissions which he serveith October 2018.See Ruling on Mots. for Ratective Order, Doc.
No. 76. ®ecifically, | ruled that thenitial requestsvere \ague, sought irrelevant information,
or sought opinions or conclusions as opposed to admsssfdact and therefore, good cause
existed to protedCullen from the undue burden of responding to those requielstst 34. In
granting the potedive order, | permitted Boudreau the opportunity ®ukemit his regests on
thecondition that theylie conciseand seek only factuaformationlimited to tre sole
remaining excessive force claim in this céaskl. at 4.

Sametime on oshortly after theday lissuedmy ruling on the initial set of requests

Boudeau served a second set of regts on Cullen. Pl.’s Second Req. fomdid,, Doc. No. 88-

2 Cullen stateshat Boudreau servelim with the secondet of requestsn “May 16, 2019;'Mot. for

Protective Order at 1but theattached Second Requésr Admissions is dted“May 6, 2019.” R.’s

Second Req. for Admis., Doc. No. 88-1 at 8. Thins,da¢é on which tle sscond set of requests was
3



1. Cullen has now filed his second motion for a protective ocdagnding that theixty new
requess continue to seek informatidhat is irelevant opinion-based, or pertaining to other
individuals in the case. Mot. férotective Ordeat 2. Thus, Cllen argues that Boudreau has
failed to comply with myprevious instructions regarding thdilia g of his request for
admissions.ld. Boudreau countsrthatthe information sought—including Cullenstatenents
about what other officers wereidg atthetime of the incidet—is relevantandthatCullen
failed to @nfer with him prior tcseeking a prote¢ive order. Pl.’s Resp. to Cullen’s Mot. for
Protective OrderDoc. No. 94 at 12.

| rely on the samstandard for protective orders and requests forissiloms astated in
my previows ruling:

“Because the liberality of pretrial discovery hasignficant potential for abuse,
courts may issue protective orderkich restrict permissible discovery if it would
unduly annoy or burden the other partydseph L. v. Connecticut Dept. of
Children and Families, 225 F.R.D. 400, 401 (D. Conn. 2005)ti(g Seattle
Times Co. v. Rhinehart, 467 U.S. 20, 34 (1984)). | have broad discretion
regarding whether to issue a protective orddr.(citing Dove v. Atl. Capital

Corp., 963 F.2d 1519 (2d Cir. 1992)). Rule 26(c) of the Federal Rules of Civil
Procedue provices that a motion for a protective order “must include a
certification that the movant has in good faith conferred or attempted to confer
with other affected g@ties in an efforto resolve the dispute without court action.”

If good cause is shown, may “issue an order to protect a party . . . from
annoyance, embarssent, oppression, or undue burden or expense . Fed:

R. Civ. P. 26¢); see also Qube Films Ltd. v. Padell, 2015 WL 109628, at *2
(S.D.N.Y. Jan. 5, 2015) (moving party bears lear@f esablishing good cause

for protective order). “Good cause is established when [the moving] party is able
to show that a clearly defined, specific and seriayary will occur in the
absence of suchnaorder.” Qube Films Ltd., 2015 WL 109628, at *Zinternd
guotations omitted).

Requests for Admissions are not discovery tools in the traditional sBnsdeur

v. McNamee, 2005 WL 1774033, at *2 (N.D.N.Y. July27, 2005). “While
discovery mechanisms such as requests for document production, iriteresga
and depositions typically seek to uncover information for use in pursuing or

served iat clear from he record



defending agast a litigated claim, requests for admissions serve the distinctly
different purpose of assisting the parties and the court to narrow the fastied is
to be preseted for determination in connection with such a claim, either
motion or at trial.” Id. The party requesting the admission “bears the burden of
setting brth its requests simply, directly, not vaguely or ambiguously, and in such
a manner thathey canbe answered with a simple admit or deny without
explanation, ad in certain instances, petna qualification or explanation for
purposes for clarification.” Dash v. Seagate Technology (US) Holdings, Inc.,
2015 WL 4257329, at *16 (E.D.N.Y. Julyt, 2015)(quotingHenry v. Champlain
Enters., Inc., 212 F.R.D. 73, 77 (N.D.N.Y. 2003)).

Ruling on Mots. for Ratective Orderat 2-3.

Cullen has not indicated whethee has attempted to confer with Boudreau regarding his
responses to the second aktequestsrior to seeking a protective order. However, the deadline
for discovery has already been extendeass\times in this caséhe case has be@ending for
more than two year@and based on my review of the second set of requests, Baudtasdled
to comply withmy instructionswith respecto proper request®f admissions. In the interest of
judicial efficiengy, | havereviewed all sity requestdor adnissionsand conclude that the
following are proper requests:

Request No. 1: Admit that e polie body camera viglo of Officer Melissa
Carney. . . deptts youstanding near the handcuffed plaintiff.

Request No. 4: Admit that the police body canmeewideoof Officer Melissa
Carney. . . depicts you wearing a red shirt/femtop and standingmmedately
near the hancliffed plaintiff.

Request No. 7: Admit thatthe police body camera video of OfficBom
Eula . . . depicts you approach and stand in frbthehandcuffed Plaintiff.

Request No. 8: Admit that the police body caneewideo of Officer Dom
Eula . . . depicts you immediately near the handcuffedniflaiwhile Canine
Jdker is barking.

Regwest No. 9: Admit that while Canine Joker was barkjregs stated in
Request No. 8, that you did not turn to look at Canine Joker.



Request No. 20:  Admit that you did not personally doment, at any tirm,
the dog e that the Riintiff suffered on Deember 29, 2015.

Reqgtest No. 23: Admit that you did not dsDavid Riccio or DougSmith to
include details of the dog kiin treir repors onthe Plaintiff’s arrest.

Request No. 24: Admit that you did not notify your supervisor that the
Plaintiff had been bitte by Canine Joker.

Request No. 25: Admit that you @ not notify DougSmith that the Paintiff
had been bitten by Canine Joker.

Request No. 29:  Admit that you were with Officer Kaufman when you
entered the Cue &rew on December 29, 2015.

Request No. 54:  Admit that the police body caneerideo of OfficerMelissa
Carney. . . tha you are in the video along with Defendant Ricco at the 'lsohl
parking lot.

Request No. 55: Admit that the police body caneervideo of Officer Jay
Kaufman. . .depictsOfficer Amasino and Canine Joker walkipgg you toward
the Plaintiff.

Reqlest No. 56: Admit that the police body caneervideo of Officer Jay
Kaufman. . .depicts you facing the &htiff.

Request No. 57:  Admit that the police body camera e of Officer Jay
Kaufman. . .depicts Defendant Riax standing next to you.

Pl’s Second Req. for Adis.at 1-7. Those requests concern Cullen’s actian®ecember 3,

2015;specifically,they concernvhere he waboth before andt the timeof the dog bite and

alsowhether he reportetthe incicent. Such admissions are relevant tethier hefailed to

intervene wheBPD officers dbwed the dog to approach Boudreau. Therefore, Csllen’

request dr a protective order against those fourteen requeBtisNg ED.

| agree with Cullen, hoawer, thagood cause exists to peat Cullen from the remaining

forty-six requsts. Those requds requireCullen to conmert onthe actionsor words of other

officers at or near thecene of the incident, give opinions about the evidence, or seek
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informationthat | havealready determined is irrelevant to the sole remaining Fourth Amendment
claim. Forexamplejn Request Numbe35, Boudrau ask<ullen to admithat anothefederal
agent was tracking Boudreau via G&tsDecember 2, 2015. PIls Seond Req. for Admis. at 5.
Boudreau is using #irequest as a means to obtain discovery throughrCrdigardinghe
actions of another federal agemt December 29, 201%Moreover,in Request No. 41, Boudreau
asksCullen to admit that permitting a padicanire to bite a handcuffed suspe&dto is not
resising isexcessive forcePl.’s Second &g for Admis. at 6. Thtrequesseeks degal
opinion from Cullen as opposed to an admission ofdadis, therefore improper. After careful
review, | caclude that thesevo requests and the other foftur, which seek similaresponses,
are improperequestgor admissions, and good cause exists to protect Cullen from ghsgon
Based on the foregoing, the motion for protective ordBiEkII ED with respect to
Request Nos. 1, 4, 7, 8, 9, 20, 23, 24, 25, 29, 54, 55, 5&;@len shall fle an ameded
response to thedeurteenrequess withtwenty-one (21) days from the date of thisorder. The
motionis GRANTED with respect to the remaing reqeests.

Il. Motions to CompeRAnswers tdnterrogatoriegDoc. Nos. 79, 92, 95, 104)

On May 10, 2019 and May 28, 2019, Bouwlrdiled two motions to serve additional
interrogatories on Cullen and Ricci®l.’s Mot. to Serve Addinal Interra@., Doc. No. 79; Pl.’s
Mot. to Serve Additional Interrog. in Excess of 25 Interrog., Doc. No.T9# set of
interrogaories attehed to each motion appear to be ta=h. Plis Second Set of Interrog. to
Def. David Riccio, Doc. No. 79 at 5-9, Doc. No. 92 &;2|.s Second Saeidf Interrog. to Def.
Brendan Cullen, Doc. No. 79 at 11-15, Doc. Noa®812. Boudreau cotends that these

additionalinterrogatories are necessary because the defehpgeet®us responsesere



“evasivedisingenuous,andor “contradict[ed] evidence in the redd Pl.'s Mot. to Serve
Additional Interra. at 23. Forthe following reasons, the motions to serve theteutdil
interrogatorieareDENIED.

Absent leave of the coufederal Rule o€ivil Procedure 33(a)(1) permits a party to
serve no more than twentfiye written interrogatories oanother party. Fed. R. Civ. P. 33(a)(1).
An interrogatory may relat® any fact orissuethat i relevant to thanderlying claim oranother
matterunder Rule 26(b}. Fed. R. Civ. P. 33)(2). | may grant lave to servadditional
interrogatories to the extent it is consistent with R@é(bj1) and(2). Fed. R. Civ. P. 3&)(1).
However, such alteration &ule 33 is subject to the limitatisrof Rule 26(b)(2)(C), whicbives
thedistrict court discretion to limit discovg (1) that is“unreasonably cumulative or duplicative,
or can be obtained from some otherrsethatis more conenien, less burdensome, or less
expensive; (2) if “the party seeking discovery has had ample opportunitytirothe
information. . . inthe action; or (3)that seeks informatiothat isirrelevant or otherwiseutside
the scope of Re 26(b)(1). Fed. R. Civ. P. 26)(2)(C);see also Alston v. Sharpe, 2015 WL
6395937, at *3 (D. Conn. Oct. 22, 2015).

After careful review, | have determinduhat the addibnal interrogatories Boudreau seeks
to serve on Riccio @ahCullen are not warranted. Fourteen of the twéng/interrogatories
requirethe defendants to explaiwith specificity and detail what [they]ave doing in the

video” at vaious time intervals.See Pl. s Second Set of Interrog. to Def. DavidcBio, Req

3 Rule 26(B(1) provides that a p&y “may obtain discoveryegading any nonprivileged atter that is
relevantto any party’s claim or defense anaportional to tle reeds of the case, considering the
importan@ of he issuest steke in the ation, theamaunt incontroversy, the partieselative acess to
relevant irformation, the parti® resourcesthe importane of the discovery in resolving the issues, and
whetherthe burden or expnse of te proposed discovery outweighslikely beneft. Information within
this cope of discovery needhbeadmissible in evidence to be discoverdbléed. R. Civ. P. 26(1§)).
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Nos. 1-5, 13-21. Thesrequests are vagaed cumulative in nature. Boudreau has not
explained wly he camot obtain tlatinformation simply by viewing the video. Tthe extent he
believeshe defendants’ previoustatemers contradict the video.ghmay so state in hiegonse
to thesummary judgment motion or pressntch evidence at trialMoreover, twaof his requests
seekwritten law enforcementglicies and proceduseregarding the use of a canine near a
handcuféd suspectld., Req Nos. 6, 7.1 already ruledhatcompeling the defendants to
produce such information was not warrantedduse Cullepreviously staed thathe was
unaware of any such poiés, but he gave Boudreau a list of procedures pursuéhtited
Satesex rel. Touhy v. Ragen, 340 U.S. 4621951), outlining thesteps to obtain any such
materials. See Ruling on Pending Mots. at 17.in&lly, the remainingnine interrogatories
require the defetants togive qpinions regardinghe BPD's decision to permit the canite
approach him anén expanaion of ther qualified immunity deénse. Pls Second Set of
Interrog. to Def. David Ricio, Req Nos. 8-12, 22-25Although suchinformation is relevat,
the defendants have provided their argumenthemse of force and thiequalified immunity
defense in the supprting menorandum for their motion for summary judgment. Mem. in
Supp.of Federal Def$ Mot. for Summ. J., Doc. No. 72-1.

Based on the foregoing, Boudreau’s motions to serve additional interrogatoriesion Ric
and Cullen ar®ENIED.

On June 5, 2019 and September 5, 2019, Boudiled two motions to compel Ricio
and Cullen to provide additional andfoore suffcient answers to higg@vious set of
interrogatories whichwere served in Matc2019. Pl.’s Mot. to Compel Def. DaviddRio to

Answer Irterrog, Doc. No. 95PI.’s Mot. to Conpel Def. BrendarCullen to Answer Interrog.,



Doc. No. 104. Boudreazomplairs thatmod of the defendantsesponsesre“untruthful” or
contradict the vigo evidencePl.s Mot. to Compel Def. Davi®iccio to Answer lterrog at 2

6; Pl’s Mot. to Conpel Def. BrendarCullen to Answer Interrogat 1-11. The factthat

Boudreau beéves there are discrepancies betwiberdefendantsesponses and other evidence
does not waantan order for nother set of responses. Boudrezay present anguch
discrepancies init response to the summary judgment oroto show a genuine issue of
materialfactor at trial. The only renaining interogatory, Interrogatorilo. 6, requireshe
defendants to providedetailed analysis of the sa in light ofDHS policies and piedures
regarding the use of poli@anines, which may or may not exisBl.'s Mot. to Compel [&f.

David Riccio to Answer lterrog at5; Pl.'s Mot. to Conpel Def. BrexdanCullen to Answer
Interrog. at6. | conclude that this request is vague, cumulative, and unduly burdensome, and
Boudreau has not showvhy he cannot obten any such polites and procedures himself.
Therefore, the motisito canpelRiccio ard Cullen to provide supplemental responsefi¢o
interrogatoriesareDENIED.

[ll. Motions for Default JudgmeriDoc. Ncs. 81, 90)

Boudreau has filed two motions for ddfgudgmentagainsthe defendastgrounded in
their failure to file an answer to theneanded omplaint (Doc. No. 22). Pl.'s Mots. for Default
and Default J(Doc. Ncs. 81, 90). The defendants filed an opposition to thlimitotion,
contendinghat after | ruled ortheir motion to dismiss (Doc. No. 36), Boudreau moved to
extend the deadlinder discovery and dispositive motions (Doc. No.,5#hich | granted, but
Boudreau failed to request a new deadline for the defendants to fitseer. Fedal Defs:.

Oppn to Pl.’s Mot. to Stike and Mot. for Default J. (Doc. No. 82) at 1-2. That was not

10



Boudreau’s responsibility; by rule, the defendants had 14 days from denial of the motion to
dismiss to file a responsive pleadingee Fed. R. Civ. P. 12(a83§(A). For thefollowing reasons,
themotionfor entry of defauland fordefadt judgment will beGRANTED to the extent it seeks
entries ofdefault.

“Under Rule 55, when a defendant fails 1e & timely answeor response to a
compaint, the plaintiff must followa twao-step process for obtaining a default judgment.”
United Sates v. Real Property Located at 120 Teriwood Street, Fern Park, Florida 32730, 2017
WL 8640911, at *2 (E.D.N.Y. June 22, 2017) (quotitrgestly v. Headminder, Inc., 647 F.3d
497, 504 (2d Cir. 2011)). First, the plaintiff must move for anyesftdefadt under Rule 55(a).
Id. Second, [o]nce default has been entered, the plaintiff ‘must apply to the court féaatde
judgment.” Id. (quoting Fed. R. Civ. P. 55(2)).

Unlessthe defendantle an answer to the amendedmphint (Doc.No. 22-1) within
twenty-one (21) days from the date of this Order, Boudeau mayenew hismotion for default

judgment.

IV. Motion to Compel Production of Eviden@i@oc. Ncs. 100, 108)

On Juwne 19, 2019, Boudreau moved to compel the defendants to pradiagy @ the
policebody camea video of B°PD Sergeant Ramey from thght of the incident. Mot. to
Compel, Doc. No. 100. Hdeéd that motion after viewing another video showing Rgme
positioned inside the restaurant during¢heine incidentld. Boudreau contends that the
deferdants “had an obligation to produce responsive videos in their possession, custody, or
control.” 1d. He cetifies that hesent defense counsel a letter regarding thismahten May 23,

2019, and defense counsel has not responidkadt 2
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On September 11, 201Boudrea filed a motion for leave to servesabpoena on the
BPD “by alternative servicé.Mot. to Serve Subpoena by Atnative ServiceDoc. No. 108.
Through the proposed subpoena, he ssekesralforms of evidence, including police radio and
dispatch logs, telephone recordings, and mody lsamera footageld. at 1. Boudreau kaims
that thisevidene “will depict the allegd seach” on December 29, 2015 in the hours leading up
to the dg biteand any discussionegarding thaise of the canineld. at 2.

“Where gparty fails to produce documents .as rguested,Federal Rule of Civil
Proedure 37 permits‘[the] party seeking discovery . . . [to] move for an order compelling an
answer, designation, production or inspectiorin re Aggrenox Antitrust Litig., 2017 WL
5885664, at *1 (D. Conn. Nov. 29, 2017) (quotiragl. R. Civ. P. 37(a)(3)(B))ee also Scott v.
Arex, Inc., 124 F.R.D. 39, 40 (D. Conn. 1989)Becausethe Federal Rules. .are to be
construed liberally in favor of discovery’ . .thé party resisting discovery bears theden of
showing why discovery should be deniedlii re Aggrenox Antitrust Litig., 2017 WL 5885664,
at *1 (quaing McCulloch v. Hartford Life & Accident Ins. Co., 223 FR.D. 26, 30 (D. Conn.
2004), andColev. Towers Perrin Forster & Crosby, 256 F.R.D. 79, 80 (D. Conn. 2009)

Boudreaunlleges that Ramey was positioned inside the restaurant during the canine
incidentand that Ramey was wearing a body camera that wasdtom See Mot. to Serve
Subpoena by Adirnative ServiceDoc. No. 108, at 2. Boudreauentitled taRameys police
body cameras he requests. However, Boudreau hagxgtined why the other evidence
requestedh the proposed subpoena would not benglative in Ight of the othematerials
already produced and disclosed. Thus, the motion to dahgeroduction of the video and

motionto serve a subpoena RANTED in part and DENIED in part.
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V. Motion to Compel Deénse Counsel to Communicate with the Plaintiff (Doc. No. 101)

On June 19, 2019, Boudrealefl a motion to compel defense counsel to respond to
various lettes Boudreausent regarding discovergequests. Mot. to Gopel Deense Counsel to
Communicate, Doc. No. 101. Boudreau also contends that the defendanisedeatranic
copy of theirsummary judgmennotion to him ora CD-ROM, but Boudreau is not able to
acces the content of the CD-BM because it is passwepiotected.|d.

Becausaliscovery ha nav closed, and the defendants may amend their motion for
summary judgent based on the orders in this ruling and in my August 22, 2019 ruling,
Boudreaus motion iSDENIED as moot. In the event the defendants decide not to amend their
motion for summaryjudgment, they shafirovide Boudreawvith either (aXhe password to
unlock the content of the CROM; or (b)a new CBROM with the electronic exhibits that is
not paswod-protected or (c) a hard copy of the summary judgment motion extibits

VI. Motion for Clarification of the Cours August 22, 2019 Orer (Doc. No 103)

Boudreau has moved for clarification mry previous ruling regarding flendant Smiths
responses to Request for Admissions Numbers 17 and 18 in Bowdredion todetermine the
sufficiency of Smiths Answes or Objectios. Pl.'s Mot. to Determine Sufficiency (Doc. No.
62) d& 7-8. On Septemier 10, 2019, the defendants filed a responseataribtion, stéing that
they have since filed pplemental responses to RegtNumbers 17 and 18 in accordanwith
my previous orde Defs Resp. to Pl.’s Mot. for @rification (Doc. No. 106). Thexfore,
Boudreaus motion iSDENIED as moot.

VII. Motions Regarding the Pending Summary Judgment Motion. (Mo 80, 83-
87, 89, 97,99, 107)

13



Boudreau has filed two motions to strike the defendants’ qualified immunity defense
from their motion fo summay judgment because they nevéedi an answer to the amended
complaintpreserving the defensél.'s Mot. to Strike Dek. Qualified Immunity Deénse (Doc.
Nos. 80, 89. Although that argunt@ has merit, | expect the defendants to fileaswer within
21 days, and | expect that answer to include a qualified immaifitsnative defense
Accordingly, themotionsto strike the qualified immunity defenaeeDENIED, without
prejudice.

Boudeau next moves to delay ruling dne summary judgment motion until after
discovery is completedPl.'s Mot. to Delay Ruling on Defs.” Summ. J. Mot. (Doc. No. 83)
Because | ordereadditional discovery imy previous ruling (Doc. No. 102) and in this rulirg
will GRANT Boudreaus mdion. After the defendants file their answer to the amended
complaint and comply with all final discovery orders, they dfilalla notice withthe caurt
indicatingwhetherthey wish to amend their motion forrsmary judgment.If so, Boudreau will
have & opportunity to file anrmaended pposition to the motion, and the defants will have an
opportunity tdfile an amended reply.

Next, Boudreau has filed four motions to strike the declarations ohdeafgs Smith
Riccio, and Cullen and BPD Officer Kauémas exhibits in support of the defendants’ motion
for summary judgment. Pl.’s Mot. torfke Decl. of Jay Kafman (Doc. No. 84)PIl.’s Mot. to
Strike Def. Brendan Culles Decl. (Doc. No. 85)PI.s Mot. to Strike Def. Doug ®&ith’s Decl.
(Doc. No. 86); P.’s Mot. to Strike D& David Riccio’s Decl. (Doc. No. 87).In support of his
motions, Boudreau contda that severalfdhe statements made in thecthrationg1) contain

conclusory legal opinion$2) contralict the videoevidence (3) areirrelevant tothe sole
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remaining excessive force clajeind/or (4) are based orformationthat is hearsay or beyond
the scpe of thedeclarants personal knovedge.

“A motion to strike under Federal Rule ofT Procedure 12(f) seekto removeany
redundantimmaterial, impertinent or £andalousnatter.” Mueller v. Towers, 2010 WL
4365771, at *2 (D. Conn. Oct. 25, 2010) (quoting Fed. R. Civ. B)12A court mg strike
portions of a declaration that are not based on therde€¢mpersonaknowledge, thatontain
inadmissible harsay or themake generalizedonclusory statementsld. (citing Hollander v.
American Cyanamid Co., 172 F.3d 192, 198 (2d Cir. 1999)). It is not the appropvieiécle,
however, to cont the credibility of a witness eshow thathetestimony is contricted by
other evidenceSeeid. (citing Lohrenz v. Donnelly, 223 F. Supp. 2d 25, 33 (D.D.C. 2002)).

With respecto Officer Kaufmars declaration, Boudreau objects to paragraphs 11 and 14
on the grounds that they contain clusory statements anblat theycontradictthe video
evidence Inparagraphl, Kaufman sttes:

| do recall tlat the canine involved in the track of Mr. Boudreau on December 29,

2015 approached Mr. Boudreau within the Cud&w . . . after he had been

locaed, appreheated and handcuffed within that establishment; no fabé&w

enforcement officer present and/or involved in the location or apprehension of

Mr. Boudreau that evening was in a position to intervene oreptethe canine

from approaching Mr. Boudreau in the Cue & Bre
Ded. of Jay Kaifman Defs. Ex. F (Doc. No. 72-8) § 11. In paragraph 14, Kaufman states:

No federal law enforcement atér present and/or involved in the location o

apprehension of Mr. Boudreau on December 29, 2015 was isiteopdo

intervene or prevent the brief contact made by the canine with Mr. Bousltegu’

within the Cue & Brev . . . .

Id. at T 14.1 agree tlt these satementgontaingeneralconclusions, which are inappropriate fo

sworn declarationsBut it is unnecessary to strike those statements because | can afford them
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only the weight they deserve. Boudues motionto strike Kaifmaris declaratioris DENIED
as moot.

| alsoconcludethatRiccio' s statemenin paragraph 47 of his declaratittvathe “was not
in a position to intervene or to prevent the Branford Canine from approaching and biting
[Boudreau];”Decl. d David Riccio, De$. Ex. D (Doc. No. 726) 1 47 need nobe stricken for
the same reasonThestatements conclusory, but | can treat it as such. Boudreau’s motion to
strike Riccids declaration i®ENIED as moot.

| also conclude thato statemets inSmith's declaration(Doc. No. 72-F and Cullers
declaraibn (Doc. No. 72-bneed be strickenBoudreawconterdsthat many of tbse statements
are irrelevanaind based omformationthat is eithe hearsay or beyond the scope of the
defendants’ personal knowledge. Again, Boudreau is carreettain of those contentions, and
| will treat those statements@ordingly; but it is unnecessary to strike them. Boudreau’
motiorsto strike Cullefs declaratiorandSmith' s declaratiorare DENIED as moot.

Boudreathas alsdiled a motim to file an “oversized response mewgnwum’ to the
defendantssummary judgmennotion. Pl’s Mot. for Leave to File Oversized Redgem.
(Doc. No. 97). Three days later, he filed hisponse memorandum, which consists of 145 pages
plus exhibits.PIl.’s Oppn to Federal Ded’ Mot. for Summ.J. | DENY Boudreaus motion
Boudreau shall file a concise memorandum of law within 30 days of the defendargsirdeci
whether to file a substitute motion for summary judgment.

Boudeaunext moves to seal one exhibit he suibaci with hisoppasition memorandum,
Exhibit 12, which cotainsthe record othe medical treatment he received frima g bite on

Decembe 29, 2015. PIs$ Mot. to Seal Pls Medial Records Ex. (Doc. No. 99).will GRANT
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Boudreaus motion to seal threcords However, it is not clear from his motion or his opposition
memorandum whether Boudreaent a copy of these wrds to the defendants, wiaoe entitled

to rely on seh evidence for pposes of a reply memorandum. Therefore, if Boudreau has not
already provided Exhibit 12 to the defendants, he is hereby ordered to do so withyadment
(21) days from the date of gorder.

Finally, Boudreau has filed a motion to extend discovery and supplemewittes
opposition to the motion for summary judgment. Mot. to Extend Disc. and Permission to
Supplement Opp’n to Summ. J., Doc. No. 18&causehis case has already bgaending for
over two years ahhas beein discoveryfor one year, | willnotexterd discwery in this case.
Moreover, & shown below, Boudau will havean opportuniy to file a new opposition to the
defendants’ motioafter thedefendants complwith the find discovery orders. Therefore, the
motionto extend discoverg DENIED.

ORDERS

Cullen's motion for a protective order (Doc. No. 88JARANTED in part and
DENIED in part. Boudreau’s motiont® serveadditional interrogatories and/or compelnmo
sufficientanswers (Doc. Nos. 79, 92, 95, 104) REENIED. The motions fodefaultjudgment
(Doc. Nas. 81, 90 will be treated as motions for entry of defaults &@RIANTED. Themotion
to compel production of the police body camera video (Doc. No. 100) and motion to serve a
subp@na by alternative service (Dddo. 108) areGRANTED in part and DENIED in part.

The motion tacompeldefense counsel to commuaie with BoudreagDoc. No. 101)s
DENIED as moot. The motion falarification of theAugust 22, 2019 Order (Doc. No. 103) is

DENIED as moot. The motiorts strike the qualifiedmmunity ddense (Da. Nos. 80, 89are
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DENIED without prejudice. The motion to delay ruling on the summary judgment motion (Doc.
No. 83) iIsSGRANTED. The motiongo strike Officer Kaufmaris decaration (Doc. No. 84),

Riccio's declardion (Doc. No. 87)Smiths declaration (Doc. No. 85), and Cullen’sctigation

(Doc. No. 86)are DENIED as moot. The notion to file an oversized response memorandum
(Doc. No. 97) iDENIED. Themotion to seal Ekibit 12 (Doc. No. 99) isGRANTED. The

motion to extend discovery and supplement the opposition to the summary judgotient

(Doc. No. 107 is DENIED.

To better clarify the record, | hereloycorporate some of the orddrem my August 22,
2019 ruling andomhbne them with the orders from this rulirigelow.

Within twenty-one (21) days from the date of this Order:

(1) Cullen shalldisclose to Boudreau his own cell phone records from December 29,
2015. See Doc. No. 102at 15-16, Doc. No. 66.

(2) Cullen shall fie amended responses to Request Numbers 1, 4, 7, 8, 9, 20, 23, 24,
25, 29, 54, 55, 56, and 57 in Boudreau’s second request for admissions (Doc. No. 88-1).

(3)  The déendants shall file an answer to the amended complaint (Doc. No. 22-1)
and include any affirmative defenses.

(4)  Thedefendants shalllé a notice withhie courtstatng their compliance witthe
foregoing discovery orders and indicating whether they wish to ameindnibigon for summary
judgment (Doc. No. 72). If the defendants wish to amend their motion, | will denyridange
motion for summary judgnent wthout prejudiceand direct the defendarttsrefile their motion
within thirty (30)days. | will then permit Boudau thirty (30) days to file hisopposition

memorandum and the defendants another fourteen (14 al&ie a reply If the defexdants do

18



not wish to amend their motion, | widirect Boudreau to file aubstituteopposition to the
motion within thirty(30) daysfrom thedate of ny order.

(5) Boudreau shall send defense counsel a copy of Exhifipd@ No. 982) if he
has not alradydone so.

Discovery isnow CLOSED. Any additional discovery motionswill be denied.

So orcered.

Dated at Bridgeport, Carecticut, thi22dday ofOctober2019.

[s/ STEFAN R. UNDERHILL

Stefan R. Underhill
United States District Judge
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